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Petebsew,  Appellant,  vs.  Elholm,  Respondent. 

^  Befitember  iS-^JHcember  4,  190^, 

Compromise  and  settlement:  Failure  to  plead:  Failure  to  object  to 
eviitence  on  that  ground:  Appeal  and  error:  Evidence:  Corpo- 
rations: Power  of  stockholders  to  settle  corporate  claims. 

[1«  Whether  In  a  ciyil  action  against  a  oorporate  officer  for  fraudu- 
lent eonrerslon  of  oorporate  funds,  seeking  an  acootinting  and 
judgBAent  for  the  amount  found  to  have  been  converted,  the 
plaintiff  cannot  recover  if  the  conversion  was  not  fraudulent, 
i.  e.  if  it  did  not  amount  to  embezzlement,  not  determined.] 

2.  Although  where  a  defense  of  compromise  and  settlement  is  not 

pleaded,  and  objection  is  made  on  that  ground,  evidence  thereof 
is  not  admissible,  yet  where  the  evidence  on  both  sides  is  re- 
ceived without  objection  as  to  its  admissibility,  and  that  ques- 
tion has  been  fully  tried  out,  on  appeal  such  question  must  be 
considered  as  having  been  litigated  by  consent 

3.  In  an  action  against  a  corporate  officer  for  fraudulent  conversion 

of  corporate  funds,  seeking  an  accounting  and  Judgment  for  the 
amount  found  to  have  been  converted,  the  evidence,  stated  in 
the  opinion,  is  held  to  sustain  a  conclusion  that  enumerated' 
transaetions  were  intended  to  be  a  full  settlement,  of  defend- 
ant's liabilities. 

4.  A  stockholder,  in  that  capacity  alone,  cannot  settle  and  discharge 

oorporate  claims. 

5.  Although  two  persons  own  all  the  stock  of  a  corporation  they  do 

not  thereby  become  the  corporation,  and  their  individual  action 
in  settiing  a  claim  of  the  corporation  against  one  of  them  does 
not  bind  the  corporation. 
Vol.  130—1 
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6.  In  Buch  case,  however,  where  one  was,  and  continued  to  be,  an 

officer  of  the  corporation  and  superintendent  of  its  business,  and 
a  settlement  arranged  between  the  two  was  afterwards  brought 
to  the  notice  of  the  corporation,  acquiescence  in  the  transac- 
tions and  acceptance  of  the  benefits  thereby  secured  bind  the 
corporation. 

7.  On  a  motion  for  rehearing,  a  statement  in  the  original  opinion 

that,  while  no  defense  of  settlement  was  pleaded,  the  evidence 
of  settlement  was  received  without  objection  on  that  ground, 
and  hence  the  question  must  be  considered  as  having  been  liti- 
gated by  consent.  Is  held  supported  by  the  record. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county :  Lawebnob  W.  Halsby,  Judge.    Affirmed. 

Action  to  recover  of  the  defendant  moneys  of  Belle  City 
Sash  &  Door  Company  alleged  to  have  been  fraudulently  di- 
verted by  said  defendant  to  his  own  use.  The  complaint 
alleged  in  substance  the  following  facts :  The  Belle  City  Sash 
&.Door  Company,  a  corporation,  was  organized  with  plaintiff 
as  president,  William  Dunphy  as  vice-president,  Alfred 
Koemer  as  treasurer,  and  the  defendant  as  secretary.  Prior 
to  such  organization  plaintiff  and  Dunphy  were  copartners 
operating  a  mill  for  the  manufacture  of  sash,  doors,  and 
other  furnishings  for  buildings.  They  had  considerable  ma- 
terial on  hand  and  had  unfinished  contracts  and  other  as- 
sets, and  also  had  liabilities  to  the  extent  of  $3,000  besides 
incumbrances  on  their  plant  to  the  amount  of  $9,000.  Plaint- 
iff, defendant,  said  Koemer,  and  Dunphy  each  took  fifty 
shares  of  the  capital  stock  of  the  corporation,  each  share 
being  for  $100.  Koemer  and  defendant  paid  for  their  stock 
by  performing,  or  agreeing  to  perform,  services  for  the  cor- 
poration hereafter  mentioned,  while  plaintiff  and  Dunphy 
sold  their  plant  and  business  to  the  corporation  for  $20,000, 
exclusive  of  unfinished  contracts,  the  corporation  assuming 
$1,200  of  liabilities,  which  it  afterwards  paid.  Defendant, 
in  payment  for  his  stock,  agreed  to  devote  one  hour^s  time 
each  day  to  the  business  of  the  corporation,  to  keep  all  books 
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Mid  records,  and  perform  according  to  modem  business  meth- 
ods all  duties  in  that  regard.    Koemer,  in  payment  for  his 
stock,  undertook  to  build  up  and  establish  the  business  and 
credit  of  the  corporation.     Subsequently  the  latter  sold  his 
stock  to  defendant  and  withdrew  from,  the  corporation  with- 
out having  performed  his  agreement,  and  thereupon  the  de- 
fendant became  the  treasurer  of  the  corporation  and  there- 
after acted  as  such  while  retaining  his  oMce  of  secretary.    As 
such  treasurer  he  was  intrusted  with  the  receipt  and  dis- 
bursement of  funds  of  the  corporation  and  other  duties  in- 
cident to  his  oflBce,  and  while  such  treasurer  and  from  the 
month  of  August,  1901,  to  February,  1902,  both  months  in- 
clusive, he  diverted  the  corporate  funds  and  money  fraudu- 
lently, andnvilfuUy  converted  the  same  to  his  own  use  to 
the  amount  of  $5,000,  and  has  since  refused  to  account  for 
the  same.    The  right  to  recover  such  diverted  funds  was  duly 
assigned  to  the  plaintiff  before  the  commencement  of  this  ac- 
tion.   Judgment  for  $5,000  and  costs  was  demanded. 

The  defendant  answered  denying  all  the  allegations  of 
fraudulent  diversion  of  funds.  The  issues  raised  were  sent 
to  a  referee  to  hear,  try,  and  determine.  He  found  the  facts 
substantially  as  alleged  in  the  complaint  as  to  the  organiza- 
tion of  the  corporation,  the  subscriptions  to  the  capital  stock, 
the  manner  in  which  the  same  was  paid  for,  or  agreed  to  be 
paid  for,  the  transfer  of  the  Koemer  stock  to  the  defendant, 
the  latter's  election  as  treasurer  and  his  duties,  and  further 
found  that  the  defendant  had  not  at  any  time  diverted  or 
fraudulently  converted  to  his  own  use  any  money  of  the  cor- 
poration, and  that  by  agreement  of  all  stockholders  about 
$2,000  of  the  corporate  funds  were  used  to  pay  the  partner- 
ship indebtedness  of  Dunphy  and  plaintiff,  in  consideration 
whereof  it  was  agreed  that  defendant  might  withdraw  $1,000 
from  the  corporation,  which  he  did;  that  many  irregulari- 
ties appeared  in  the  bookkeeping  and  great  neglect  in  the 
making  of  proper  entries,  but  that  in  general  the  discrepan- 
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cies  and  omissions  were  satisfactorily  explained ;  further,  that 
in  February,  1902,  plaintiff  and  defendant,  who  then  owned 
all  the  corporate  stock,  met,  and  that  plaintiff,  representing 
the  corporation,  made  a  settlement  with  the  defendant  of  all 
claims  of  said  corporation  against  the  defendant,  by  which 
settlement  defendant  assumed  $1,500  of  the  corporate  in* 
debtedness  and  discharged  the  same;  further,  that  defend- 
ant's stock  in  the  corporation  was  then  sold  for  $3,750  to 
third  parties,  and  the  money  paid  into  the  corporate  treasury 
for  the  benefit  of  its  creditors.  On  such  findings  of  fact  the 
referee  concluded  as  matter  of  law  that  defendant  was  en- 
titled to  judgment.  The  finding  exonerating  defendant  from 
having  fraudulently  diverted  the  corporate  funds  was  based 
on  the  decision  of  the  referee  that  the  evidence  was  not  suJfi- 
cient  to  show  that  any  funds  were  diverted  as  alleged  under 
such  circumstances  as  to  render  the  defendant  guilty  of  the 
offense  of  embezzlement.  Exceptions  were  filed  to  the  ma- 
terial findings  of  fact,  and  a  motion  was  made  by  plaintiff 
for  a  re-reference  of  the  case,  which  was  denied,  as  was  also 
a  motion  to  correct  the  findings  by  striking  out  several  as  not 
properly  conclusions  of  fact.  JThe  referee's  report  was,  on 
motion  of  the  defendant,  confirmed,  and  judgment  was  ren- 
dered accordingly,  and  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Eaton  &  Eaion,  at- 
torneys, and  ly.  W.  Rowlands,  of  counsel,  and  oral  argument 
by  Mr,  L.  K.  EcUon  and  Mr,  Rowlands. 

Wallace  Ingalls,  for  the  respondent. 

The  following  opinion  was  filed  October  9,  190G : 

WiNSLOw,  J.  The  complaint  charged  fraudulent  conver-^ 
sion  by  the  defendant  of  the  funds  of  the  corporation  in  vari- 
ous amounts  and  ways  and  at  various  times  during  a  period 
of  seven  months.  It  was  evident  to  the  court  that  a  long  ac- 
count was  involved,  and  a  reference  was  ordered.  Upon  the 
hearing  before  the  referee  the  erroneous  character  of  many 
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of  the  entriee  nude  by  defendant  in  the  corporation  books 
which  were  attacked  by  plaintiff  was  fully  admitted,  but  as 
to  a  considerable  number  the  defendant  claimed  that  they 
were  correcjt  Testimony  was  introduced  pro  and  con  upon 
the  disputed  entries,  but  the  referee  made  no  finding  upon 
them  and  stated  no  aocotmt,  but  filed  a  brief  opinion  stating 
that  he  had  considerable  doubt  as  to  some  of  the  items  of 
alleged  conversion,  but  that  he  was  '^unable  to  hold  that  the 
defendant  stole  or  embezzled  the  moneys  as  charged,  which 
18  what  would  have  to  be  found  in  order  to  report  a  decision 
in  favor  of  the  plaintiff."  Apparently  on  this  account  alone 
he  concluded  that  the  defendant  was  entitled  to  judgment, 
and  requested  defendant's  counsel  to  prepare  the  findings 
which  he  afterwards  signed  and  which  are  summarized  in 
the  statement  of  the  case.  The  prepositiop  seems  to  be  that 
in  a  civil  action  against  a  corporate  officer  claiming  fraudu- 
lent conversion  of  corporate  funds  and  seeking  an  account- 
ing therefor  and  judgment  for  the  amoimt  found  to  have 
been  converted,  the  plaintiff  cannot  recover  if  the  conversion 
was  not  fraudulent,  i.  e.  if  it  did  not  amount  to  embezzle- 
ment. We  are  not  referred  to  any  authority  in  support  of 
this  view,  and  we  should  hesitate  greatly  before  giving  as- 
sent to  it;  however,  as  we  find  it  unnecessary  to  decide  the 
question  on  account  of  considerations  now  to  be  stated,  we 
express  no  opinion  upon  it.  The  referee  found  as  a  fact  that 
Petersen,  acting  for  the  corporation,  settled  with  the  defend- 
ant for  all  corporate  claims  against  him,  and  that  the  set- 
tlement so  made  was  fully  carried  out  Of  course,  if  this 
was  the  fact  and  the  settlement  be  not  impeached  for  fraud 
or  mistake  it  closed  the  controversy.  It  is  true  there  was  no 
defense  of  settlement  pleaded,  and  had  objection  been  made 
to  the  evidence  it  would  not  have  been  admissible  as  the 
pleadings  stood,  but  no  such  objection  was  made.  The  evi- 
dence on  both  sides  upon  the  question  was  received  without 
objection  as  to  its  admissibility  on  this  groimd ;  the  question 
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was  apparently  fully  tried  out,  and  upon  very  familiar  prin- 
ciples it  must  now  be  considered  as  having  been  litigated  by 
consent 

The  finding  is  challenged  as  unsupported  by  the  evidence 
and  this  contention  requires  some  consideration.  It  is  un- 
disputed that  in  February,  1902,  Petersen  and  Elholm  be- 
tween them  owned  the  entire  stock  of  the  corporation;  that 
Elholm  deaired  to  get  out  of  the  business ;  that  two  persons, 
Hettrich  and  Jensen,  were  considering  the  advisability  of 
buying  two  thirds  of  the  business  and  operating  the  mill 
with  Petersen;  that  in  view  of  this  contemplated  purchase 
Petersen,  Elholm,  and  one  Owens  (who  was  interested  as  the 
owner  of  a  large  mortgage  on  the  plant)  met  at  the  Com- 
mercial Bank  in  Eacine  with  the  books  of  the  company  and 
spent  considerable  time  in  examination  of  the  books  and  ne- 
gotiation as  to  the  terms  upon  which  Elholm  was  to  with- 
draw; that  upon  the  books  it  appeared  that  Elholm  ovired  the 
concern  about  $1,200,  and  that  as  a  result  of  the  meeting 
Elholm  agreed  to  assume  and  pay  $1,500  of  the  debts  of  the 
corporation  (which  he  subsequently  did  pay),  and  surren- 
dered his  half  of  the  stock  on  the  condition  insisted  on  by  the 
defendant  that  whatever  was  received  from  Hettrich  and 
Jensen  was  to  go  into  the  treasury  of  the  corporation.  It 
further  appears  that  at  the  conclusion  of  this  arrangement 
Elholm  stepped  out  of  the  business,  leaving  Petersen  and 
Owens  in  charge,  and  that  a  few  days  later  Hettrich  and 
Jensen  purchased  two  thirds  of  the  business,  paying  $5,000 
therefor  into  the  corporate  treasury,  and  that  the  business 
was  reorganized  and  the  plaintiff  Petersen  became  secretary 
of  the  corporation  and  superintendent  of  the  business.  As 
to  the  purpose  of  this  meeting  Petersen  testified  on  cross- 
examination  : 

''Elholm  left  the  corporation  in  February,  1902.  I  can- 
not tell  the  date  exactly,  probably  around  the  7th  or  the  8th. 
Had  a  settlement  with  him  at  the  Commercial  Bank.     Car- 
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penter  and  Owens  and  myself  were  there,  I  brought  him  to 
the  bank  to  settle.  I  found  him  at  the  office  of  Mitchell  & 
Lewis  Co.    I  think  it  was  the  7th  of  February,  1902.'* 

Owens  testified: 

"We  met  at  the  bank  to  get  Elholm,  so  as  to  have  the  stock 
transferred,  and  have  some  understanding  so  we  could  run 
the  concern,  and  some  understanding  about  his  account  of 
$1,200  that  appeared  on  the  books.  We  wanted  it  settled  up. 
We  wanted  him  to  pay  what  he  owed  the  corporation.  There 
was  a  great  deal  of  talk  there.  He  agreed  to  pay  $1,500. 
After  that  three  of  us  went  down  to  the  mill  and  had  the 
stock  transferred.    Petersen  was  at  the  bank.*' 

The  defendant,  after  relating  the  transaction  in  detail, 
testified : 

"My  assuming  these  accounts  and  transferring  my  stock 
was  to  release  me  from  liability,  to  pay  up  all  irregularities 
and  di£Ferenc6s  that  existed  between  Petersen  or  the  com- 
pany and  myself,  and  was  considered  on  that  day  by  Petersen 
and  myself." 

Mr.  Carpenter,  the  cashier  of  the  bank  where  the  confer- 
ence was  held,  testified:  "They  arrived  at  some  settlement 
whereby  Elholm  was  to  pay  about  $1,500." 

In  view  of  these  facts  we  find  no  difficulty  in  holding  that 
the  transaction  in  question  was  intended  to  be  a  full  settle- 
ment of  the  defendant's  liabilities  to  Petersen  or  the  corpo- 
ration, and  was,  in  fact,  a  settlement  of  such  liabilities  so  far 
as  Petersen,  acting  individually,  could  make  a  settlement. 
But  he  could  not  in  his  capacity  as  stockholder  alone  settle 
and  discharge  corporate  daims.  Although  he  and  Elholm 
owned  all  the  stock  they  did  not  thereby  become  the  corpora- 
tion, and  their  mere  individual  action  would  not  bind  it. 
Button  V.  Hoifmxin,  61  Wis.  20,  20  K  W.  667;  2  Cook, 
Corp.  (5th  ed.)  §  709.  However,  Petersen  was  more  than  a 
mere  stockholder:  he  was  president  of  the  company  and  su- 
perintendent of  its  business  from  the  start,  and  it  appears 
that  he  bought  all  the  merdiandise,  figured  out  the  contracts, 


8  SUPKEME  COURT  OF  WISCONSIN.       [Dbo. 

Petersen  v.  Elholna,  180  Wis.  1. 

collected  most  of  the  money,  and  in  fact  managed  the  busi- 
ness, leaving  the  office  duties  to  Elholm.  It  might  be  for- 
cibly contended  that  these  broad  powers  carried  with  them 
the  power  to  make  the  settlement  in  question,  but  we  are  not 
compelled  to  rest  our  conclusions  on  any  doubtful  proposi- 
tion. It  is  well  understood  that  where  a  corporation,  with 
notice  of  the  facts,  acquiesces  in  an  unauthorized  contract 
made  on  its  behalf  and  accepts  the  benefits  thereof  it  becomes 
bound  by  the  contract.  2  Cook,  Corp.,  supra.  Upon  the  re- 
organization of  the  business  of  the  corporation  after  Het- 
trich  and  Jensen  came  in,  Petersen  was  elected  secretary  of 
the  corporation  and  superintendent  of  its  business.  He  knew 
all  the  facts,  and  his  knowledge  was  notice  to  the  corporation 
of  which  he  was  the  executive  officer.  Brothers  v.  Bank  of 
Kaukauna,  84  Wis.  381,  64  N.  W.  786. 

But  it  further  appears  that  Hettrich  and  Jensen,  who  be- 
came respectively  president  and  treasurer  of  the  corporation 
after  their  purchase,  also  had  knowledge  of  the  material 
facts  of  the  transaction.  The  books  of  the  corporation  were 
offered  in  evidence,  and  upon  the  daybook  which  was  then 
in  use  and  continued  to  be  used  afterwards,  imder  date  of 
February  11th,  appears  an  entry  signed  by  the  defendant,  by 
which  it  appears  that  in  consideration  of  a  release  from  lia- 
bility he  assumed  and  agreed  to  pay  $1,500  of  the  corporate 
liabilities.  The  corporation  records  also  show  that  Hettrich 
and  Jensen  were  present  at  the  last  meeting  of  the  corpora- 
tion before  reorganization  when  defendant  surrendered  all 
his  stock  for  cancellation,  hence  they  must  have  known  this 
fact  and  also  the  fact  that  the  $6,000  paid  by  them  for  their 
two-thirds  interest,  of  which  $3,750  would  ordinarily  go  to 
defendant  for  his  half  of  the  stock,  was  all  paid  into  the  cor- 
porate treasury  and  actually  used  to  discharge  the  mortgage 
indebtedness  of  the  corporation.  This  would  seem  to  be 
plenary  proof  of  knowledge  on  the  part  of  all  the  officers  as 
well  as  all  the  stockholders  of  the  reorganized  corporation 
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of  the  material  facts  of  the  settlement  with  the  defendant 
Acquiescence  in  that  settlement  and  acceptance  of  the  bene- 
fits thereby  secured  is  undeniable,  and  it  follows  that  the  cor- 
poration is  now  bound  thereby. 

ISo  further  questions  are  necessary  to  be  considered  in  this 
aspect  of  the  case. 

B%f  the  Court. — Judgment  affirmed. 

The  appellant  moved  for  a  rehearing. 

The  following  opinion  was  filed  December  4,  190G : 

WixsLOw,  J.  It  is  stated  in  the  opinion  that,  while  no 
'defense  of  settlement  was  pleaded,  the  evidence  of  settlement 
was  received  without  objection  on  that  ground,  and  hence 
that  the  question  must  be  considered  as  having  been  litigated 
"by  consent  This  statement  is  challenged  by  the  appellant 
in  his  brief  upon  the  motion  for  rehearing,  and  it  is  con- 
fidently claimed  that  the  evidence  tending  to  show  the  settle- 
ment at  the  bank  was  duly  objected  to  on  the  trial,  as  well 
418  the  evidence  tending  to  show  a  prior  settlement  made  with 
Dunphy.  In  view  of  this  challenge  we  have  again  carefully 
•examined  the  record  to  ascertain  whether  our  statement  is 
erroneous.  From  this  examination  it  appears  that  the  facts 
concerning  the  settlement  with  Dunphy  and  the  transfer  of 
his  stock  to  Elholm  were  testified  to  by  Mr.  Rowlands  as  a 
witness  for  the  plaintiff  before  any  testimony  for  the-  de- 
fense was  put  in,  and  the  written  proposition,  acceptance,  and 
release  were  at  the  same  time  offered  and  received  in  evi- 
dence. The  plaintiff,  Petersen,  also  testified  directly  to  the 
fact  of  the  settlement  with  Dunphy  upon  his  direct  examina- 
tion, but  said  that  the  business  was  conducted  with  Elholm, 
This  certainly  opened  up  the  whole  subject  of  the  Dunphy 
settlement  to  explanation  by  the  defendant 

As  to  the  settlement  with  the  defendant,  not  only  did  the 
plaintiff  testify  upon  cross-examination,  without  objection. 
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that  he  had  a  settlement  with  Elholm  at  the  bank  about  Feb- 
ruary. 7th,  but,  on  the  case  being  turned  over  to  the'defend- 
ant>  Elholm  testified  at  length  to  the  fact  of  settlement  and 
all  its  terms  without  objection  that  it  was  not  pleaded,  or  any 
other  objection  going  to  the  merits.  It  is  true  that  at  the 
close  of  Elholm's  direct  examination,  after  the  testimony  of 
settlement  had  all  gone  in,  the  following  entry  appears  in  the 
bill: 

^TlaintifiPs  counsel  reserving  in  due  time  and  form  all 
right  of  objection  to  any  portion  of  the  direct  examination 
of  defendant  on  the  ground  of  competency  and  materiality." 

We  cannot  regard  this  general  notation,  made  after  the 
reception  of  the  testimony,  as  fairly  apprising  either  court 
or  counsel  of  the  objection  now  claimed.  Furthermore,  the 
testimony  of  Mr.  Carpenter,  the  cashier  of  the  bank,  tending 
to  show  the  settlement,  was  received  without  objection  on  this 
gi'ound.  So  far  as  the  record  before  us  is  concerned  (and  we 
can  inquire  no  further)  the  statement  made  in  the  opinion 
is  fully  supported. 

.  By  the  Covrt. — ^Motion  for  rehearing  denied  with  $10 
costs. 


Weidneb,  Appellant,  vb.  Staitoaed  Life  and  Accn>ENT 
Insurance  Company  op  Detroit,  Michigan,  Re- 
spondent. 

October  ll-^Decemher  4^  ^906. 

Accord  and  satisfaction:  Part  payment  of  an  admitted  debt:  Consid- 
eration: Evidence:  Accident  insurance:  Liability:  Qttestions  for 
jury:  Robbery. 

1.  The  part  payment  of  an  admitted  debt  is  no  consideration  for  an 

agreement  not  to  enforce  the  collection  of  the  balance  of  the- 
debt 

2.  In  an  action  on  an  insurance  policy  the  answer  admitted  that  a 

certain  sum  was  due  plaintiff  under  a  clause  in  the  policy,  de^ 
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nied  other  liability,  and  pleaded  the  payment  of  the  admitted 
Bnm  as  an  accord  and  satisfaction.  Held,  that  the  payment  of 
what  the  defendant  admitted  to  be  due  and  payable  was  not  a 
consideration  for  the  alleged  settlement  of  the  claim  contro- 
verted by  the  defendant 
3.  In  an  action  upon  an  insurance  policy  (insuring  against  loss  of 
■time  resulting  from  bodily  injury  caused  by  external,  ylolent, 
or  accidental  means  which  disabled  the  insured,  but  limiting 
the  loss  to  one  tenth  of  the  amount  otherwise  payable  in  event 
of  death  due  to  injuries  intentionally  inflicted  upon  the  insured 
by  any  other  person,  except  assault  committed  for  the  sole  pur- 
pose of  burglary  or  robbery)  it  appeared,  among  other  things, 
that  the  insured  received  a  cruel  and  intentional  blow  from  a 
third  person,  after  such  third  person  had  taken  from  the  pos- 
session and  against  the  will  of  the  insured  certain  personal  prop- 
erty belonging  to  the  insured,  and  that  the  insured's  death  was 
the  result  of  such  blow.  Held]  that  the  question  whether  the 
acts  of  the  third  person  were  for  the  sole  purpose  of  robbery  was 
one  of  fact  for  the  jury.    Siebeckee  and  Kebwin,  JJ.,  dissent 

Appeal  from  a  judgment  of  tie  circuit  court  for  Milwau- 
kee county :  Obben  T.  Williams,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  $2,700,  the  balance  alleged  to 
be  due  upon  an  accident  policy  of  insurance  issued  by  the 
defendant  upon  the  life  of  the  pl^ntifTs  husband,  Oustav  A. 
Weidner,  September  17, 1902, 

"against  loss  of  time  resulting  from  bodily  injuries  caused 
solely,  during  the  term  of  this  insurance,  by  external,  vio- 
lent, and  accidental  means,  which  shall,  independently  of  aU 
other  causes,  immediately  and  continuously  disable  the  in- 
sured, as  follows:  ...  (5)  If  death  results  solely  from  such 
injuries  as  the  proximate  cause  thereof  within  ninety  days, 
the  said  company  will  pay  the  principal  sum  of  three  thou- 
sand doDars  to  Emma  Weidner,  his  wife,  if  living.  .  .  . 
(10)  In  event  of  death,  loss  of  limb  or  sight,  or  disability 
due  to  injuries  intentionally  inflicted  upon  the  insured  by 
any  other  person  (except  assaults  committed  for  the  sole  pur- 
poses of  burglary  or  robbery),  whether  such  other  person  be 
sane  or  insane  or  under  the  influence  of  intoxicants  or  not; 
or  due  to  injuries  received  while  fighting  or  in  a  riot ;  or  due 
to  injuries  intentionally  inflicted  upon  the  insured  by  him- 
self or  received  by  him  while  insane ;  or  inflicted  by  the  in- 
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surod  on  himself  while  insane ;  or  due  to  the  taking  of  poison, 
voluntarily  or  involuntarily,  consciously  or  unconsciously ;  or 
the  inhaling  of  any  gas  or  vapor;  or  due  to  injuries  received 
while  under  the  influence  of  intoxicants  or  narcotics,  or  due 
to  an  unexpected  and  accidental  result  of  surgical  operation 
or  treatment,  then  in  all  such  cases  referred  to  in  this  para- 
graph, the  limit  of  this  company's  liability  shall  be  one  tentli 
the  amount  otherwise  payable  under  this  policy,  anything  in 
the  contrary  in  this  policy  notwithstanding." 

Such  policy  was  renewed  from  time  to  time,  the  last  re- 
newal being  i^aade  and  the  last  renewal  receipt  given  May  20, 
1903. 

It  is  conceded  that  such  policy  was  in  force  June  28,  1903. 
It  is  alleged  in  the  complaint,  in  effect,  that  June  28, 1903,  the 
said  Gustav  A.  Weidner  received  bodily  injuries  caused  solely 
by  external,  violent,  and  accidental  means,  which  were  the 
proximate  cause  of  his  death  July  10,  1903;  that  on  the 
afternoon  of  June  28,  1903,  the  said  Gustav  A.  Weidner  was 
riding  in  a  wagon,  in  company  with  the  plaintiff  and  several 
other  persons,  quietly  and  peaceably,  upon  the  highway,  re- 
turning from  the  village  of  Hales  Comers  toward  the  city  of 
Milwaukee,  and  that  two  men,  then  unknown  to  the  said  Gus- , 
tav  A.  Weidner  or  to  the  plaintiff,  approached  the  said  wagon, 
and  that  one  of  them  suddenly  and  violently,  and  against  the 
will  of  the  said  Gustav  A.  Weidner,  seized  a  pair  of  rubber 
boots  belonging  to  him,  and  then  and  there  in  his  possession, 
for  the  purpose  of  robbery,  as  the  plaintiff  verily  believes; 
that  the  said  Gustav  A,  Weidner  thereupon  immediately 
sprang  from  the  wagon  and  demanded  the  return  of  said 
boots,  and  that  the  man  having  the  boots  in  his  hand  there- 
upon struck  the  said  Gustav  A.  Weidner,  and  knocked  him 
down,  and  beat  him  upon  the  head  and  face  with  one  of  the 
said  boots,  inflicting  injuries  upon  the  face  and  head  of  the 
said  Gustav  A.  Weidner  from  which  he  died  July  10,  1903 ; 
that  said  injuries  left  visible  marks  upon  the  head  and  face 
and  body  of  the  said  Gustav  A.  Weidner,  and  were  the  sole 


4]  AUGUST  TEEM,  1906,  1$ 

Weidner  ▼.  Standard  Life  and  Accident  Ins.  Co.  190  Wis.  10. 

and  proximate  cause  of  his  death;  that  the  plaintiff  de- 
manded of  the  defendant,  at  the  time  of  the  proofs  of  death 
as  aforesaid,  payment  of  said  sum  of  $3,000  under  the  policy, 
but  that  the  defendant  refused  to  paj  said  sum,  or  any  sum 
except  $300  paid  July  30,  1903 ;  and  that  there  is  now  due 
and  payable  to  the  plaintijBF  by  the  defendant  upon  said  policy 
the  sum  of  $2,700,  with  interest  thereon  from  July  10,  1903. 

The  defendant  answered,  by  way  of  admissions,  denials, 
and  counter  allegations,  to  the  effect  that  such  injuries  were- 
not  the  result  of  any  assault  committed  for  the  sole  purpose 
of  bui^lary  or  robbery,  and  that  imder  the  tenth  clause  of  the 
policy  above  set  forth  the  plaintiff  was  only  entitled  to  one- 
tenth  of  the  amount  otherwise  payable  imder  the  policy,  and 
that  the  defendant  had  accordingly  paid  to  the  plaintiff  on 
said  claim  $300  on  July  30,  1903.  As  a  second  and  separate 
defense  the  answer  allies  that,  in  pursuance  of  an  agree- 
ment between  the  plaintiff  and  the  defendant,  the  plaintiffs 
accepted  and  received  said  $300  in  consideration  and  dis- 
charge of  the  plaintiff's  claim  and  the  surrender  of  said  policy 
of  insurance  for  cancellation. 

At  the  close  of  the  testimony  on  the  part  of  the  plaintiff 
the  defendant  moved  for  a  ncMisuit,  which  the  court  denied, 
and  reseiTcd  its  final  decision  imtil  all  the  evidence  was  in. 
After  the  evidence  on  the  part  of  the  defendant  was  closed,. 
and  rebutting  evidence?  on  the  part  of  the  plaintiff,  the  court 
granted  the  defendant's  motion  for  a  nonsuit  From  the 
judgment  entered  thereon  the  plaintiff  appeals. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove : 
That  the  plaintiff  and  her  husband  and  the  plaintiff's  par- 
ents and  three  friends,  Mr.  and  Mrs.  Wottashek  and  Mrs. 
Denzin,  had  spent  the  morning  of  June  28,  1903  (being 
Sunday),  at  Hales  Comers.  Mr.  Wottashek  had  a  piece  of 
swamp  land  and  wanted  to  cut  the  grass.  The  plaintiff's 
husband  had  accordingly  taken  his  rubber  boots  along.  In 
the  afternoon  they  started  to  drive  home  to  Milwaukee  in  an. 
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express  wagoa  belonging  to  Wottashek,  who  drove  the  team, 
^nd  with  him  on  the  front  seat  sat  the  plaintiff's  father  and 
her  husband,  the  latter  sitting  on  the  left.  In  the  next  seat 
sat  the  plaintiff,  her  mother,  and  Mrs.  Wottashek,  and  in 
the  box  of  the  wagon  sat  Mrs.  Denzinu  On  the  floor  of  the 
wagon  box  lay  the  rubber  boots  belonging  to  the  plaintiff's 
husband.  As  they  approached  the  toUgate  they  passed  two 
men,  one  of  whom  asked  for  a  ride  and  showed  a  blue  ticket 
Wottashek  drove  on,  as  there  were  seven  then  riding  in  the 
wagon.  Then  one  of  the  men,  whose  name  Was  afterwards 
found  to  be  Tinger,  demanded  his  ticket  back.  The  ticket  had 
then  been  returned  by  Mrs.  Denzin  to  the  other  man,  who  said 
to  Tinger:  "Come  on!  come  on!  I  got  the  ticket."  Tinger 
then  took  the  rubber  boots  belonging  to  the  plaintiff's  hus- 
band out  of  the  wagon  and  started  off.  M^.  Wottashek  then 
stopped  the  horse,  and  the  plaintiff's  husband  got  off  on  the 
left  side  and  walked  around  the  wagon  toward  Tinger,  and 
said  to  him :  "See  here !  those  are  my  boots,  and  I  want  them 
back;"  and  he  had  hardly  said  so  when  Tinger  struck  the 
plaintiff's  husband  on  the  chest  with  his  fist.  The  plaintiff's 
husband  fell  down  from  that  blow,  and  while  he  was  lying 
on  the  ground  Tinger  hit  him  in  the  face  with  the  heel  of  the 
rubber  boot,  breaking  his  glasses  and  his  nose,  and  thereupon 
Mr.  Wottashek  had  a  tussle  with  Tinger.  The  plaintiff's 
husband  did  not  strike  Tinger  at  all.  Infection  set  in,  and 
the  plaintiff's  husband  died  twelve  days  later  from  septic 
poisoning  following  the  injury  and  originating  at  the  wound. 
Immediately  after  taking  Weidner's  boots  and  upon  his  re- 
quest to  give  them  back,  Tinger,  while  retaining  possession 
of  the  boots,  committed  the  fatal  assault,  for  which  he  was 
subsequently  convicted  of  manslaughter.  Tinger's  purpose 
in  conmiitting  the  assault  can  be  judged  only  from  his  ac- 
tions. 

H,  L,  Kellogg,  attorney,  and  Joseph  B.  Doe,  of  counsel, 
for  the  appellant. 
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For  the  respondent  there  was  a  brief  by  Roemer  &  Aarons, 
and  oral  argument  by  J.  H.  Roemer. 

Cassoday,  0.  J.  1.  The  trial  court  granted  the  nonsuit, 
in  part  upon  the  ground  that  the  plaintiff  received  the  $300 
mentioned  in  the  complaint  with  the  advice  and  consent  of 
her  friend  and  agent  and  with  knowledge  of  what  was  being 
settled  and  the  effect  of  the  settlement^  so  that,  if  the  de- 
fendant was  liable  for  more  than  the  $300,  yet  that  settle- 
ment was  based  upon  a  sufficient  consideration  and  disposed 
of  any  further  liability  under  the  policy.  In  other  words, 
the  court  held  and  counsel  conteild  that  the  payment  to  the 
plaintiff  of  $300,  for  which  she  gave  to  the  defendant  a  re- 
ceipt "in  full  settlement  of  claim  under  policy,"  was  a  com- 
plete accord  and  satisfaction.  The  answer  admits  that  the 
$300  was  due  to  the  plaintiff  under  the  tenth  clause  of  the 
policy,  and  pleads  the  same  as  an  accord  and  satisfaction. 
The  difficulty  with  such  contention  is  that  it  seeks  to  make 
the  payment  of  what  the  defendant  thus  admitted  to  be  due 
and  payable  a  consideration  for  the  alleged  settlement  of  the 
claim  controverted  by  the  defendant.  It  is  well  settled  in 
this  and  other  states  that  part  payment  of  an  admitted  debt 
is  no  consideration  for  an  agreement  not  to  enforce  the  col- 
lection of  the  balance  of  such  debt.  Otto  v.  Klauber,  23  Wis. 
471 ;  Lathrop  v.  Knapp,  27  Wis.  214,  225 ;  Lerdall  v.  Char- 
ter Oak  L.  Ins.  Co.  51  Wis.  426,  429,  8  N.  W.  280,  and 
cases  there  cited;  Continental  Nat.  Batik  v.  McOeoch,  92 
Wis.  286,  310,  66  K  W.  606;  Herman  v.  Schlesinger,  114 
Wis.  382,  400,  90  K  W,  460;  Prairie  Grove  C.  Mfg.  Co.  v. 
Luder,  115  Wis.  20,  89  N.  W.  138,  90  K  W.  1085.  We 
must  hold  that  the  defense  alleged  of  an  accord  and  satis- 
faction has  not  been  established ;  certainly  not  by  the  uncon- 
tradicted evidence,  as  held  by  the  trial  court 

2.  But  the  trial  court  also  reached  the  conclusion  that 
under  the  evidence  it  was  clear  that  "a  dispute  and  a  contro- 
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versy  had  arisen  between  these  parties  upon  the  road,  and 
that  the  sole  purpose  of  that  assault  was  not  robbery."  In 
reaching  such  conclusion  the  trial  judge  made  this  statement  r 

"In  my  opinion  this  raises  a  pretty  close  question.  I  think 
I  must  grant  this  motion.  The  evidence  conclusively  shows,. 
I  think,  that  the  assault  upon  the  insured  was  not  for  the 
sole  purpose  of  robbery." 

The  circumstances  under  which  the  boots  were  taken  by 
Tinger,  and  the  blows  he  inflicted  upon  the  insured  when  he 
demanded  the  boots,  sufficiently  appear  in  the  summary  of 
evidence  contained  in  the  foregoing  statement.  It  is  undis- 
puted that  the  boots  belonged  to  the  insured  and  were  at  the 
time  lying  on  the'  floor  of  the  wagon  occupied  by  him  and 
others.  There  is  no  pretense  that  Tinger  had  any  right  to 
or  interest  in  the  boots,  and  no  excuse  is  suggested  for  his 
taking  them  from  the  wagon.  The  taking  of  the  boots  from 
the  possession  of  the  insured  was  without  consent  and  obvi- 
ously wrongful.  They  were  so  taken  in  the  presence  of  the 
insured,  and  Tinger  remained  with  the  boots  in  the  presence 
of  the  insured  up  to  the  time  of  striking  the  fatal  blow.  The 
provisions  of  the  policy  here  applicable  are  set  forth  in  the 
foregoing  statement.  The  question  recurs  whether  the  as- 
sault so  committed  by  Tinger  was  "for  the  sole  purpose  of 
.  .  .  robbery,"  within  the  meaning  of  the  policy.  As  claimed 
by  counsel  for  the  defendant,  robbery  is  usually  defined  as 
the  felonious  taking  and  carrjdng  away  of  the  personal  prop- 
erty of  another,  from  his  person  or  in  his  presence^  by  vio- 
lence or  by  putting  him  in  fear;  citing  numerous  text-writers, 
including  24  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  991.  The 
same  counsel  cites  Bishop,  where  it  is  said : 

"Eobbery  is  a  violent  larceny  from  the  person  (or  from  the 
immediate  presence,  which  is  termed  in  law  the  person)  of 
one  usually,  not  always,  assaulted;  or,  in  more  apt  legal 
phrase,  it  is  larceny  committed  by  violence  from  the  person 
of  one  put  in  fear."    1  Bishop,  New  Crim.  Law,  §  553. 
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In  other  words,  it  is  a  species  of  larceny  which  is  aggra- 
vated by  violence  inflicted  on  the  person  of  the  one  rightr 
fully  in  possession  of  the  property,  or  the  putting  him  in 
fear  of  injury.  24  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  994; 
Crews  V,  State,  8  Cold.  850.  Robbery  being  a  higher  crime 
than  larceny,  it  is  necessary  in  the  administration  of  crim- 
inal law  to  differentiate  the  one  from  the  other.  And  so  it  is 
claimed  that  the  violence  or  putting  in  fear  must  precede 
or  accompany  the  taking,  and  not  be  employed  merely  as  a 
means  of  escape  or  to  prevent  a  recaption  of  the  property. 
Certainly  there  are  adjudications  to  that  effect. 

But  what  is  meant  by  such  taking  through  violence  or  fear  ?' 
The  adjudications  on  the  subject  are  not  in  harmony,  even  in 
criminal  cases.  It  is  said  by  a  recent  text-writer  of  ability 
that  "the  force  necessary**  to  constitute  robbery  may  *T)e 
either  actual  or,  in  a  sense,  constructive.  Thus,  robbery  may 
be  accomplished,  in  most  jurisdictions,  by  threats  or  putting 
the  person  robbed  in  fear  and  overcoming  his  will."  It  is 
"the  felonious  taking  of  personal  property  from  the  person 
or  in  the  presence  of  another,  against  his  will,  by  means  of 
force  or  fear."    4  Elliott,  Ev.  §  8129.     See  8hinn  v.  State, 

C4  Ind.  13,  17.    In  Ohio  it  has  been  held : 

• 

"Where  one,  without  threats  or  putting  in  fear,  wrests  from 
the  i>08session  of  another  anything  of  value,  and  immediately 
thereafter,  for  the  purpose  of  retaining  the  possession  of  the 
property  on  making  his  escape,  violently  strikes  the  other, 
such  violence  is  concomitant  with  the  taking,  and  constitutes 
robbery."    Sherman  v.  State,  4  Ohio  Cir.  Ct.  581. 

In  the  supreme  court, of  that  state  it  has  been  held  that  "it 
is  not  necessary  to  show  that  the  property  taken  was  actually 
severed  from"  the  person  of  the  prosecuting  witness,  but  that 
"it  is  enough  if  the  property  was  in  his  presence  and  under 
his  imoiediate  control,  and,  he  laboring  under  such  fear,  the 
property  was  taken  by  the  accused  with  intent  to  steal  or 
rob."  Turner  v.  State,  1  Ohio  St.  422.  To  the  same  effect, 
Vol.130— 2 
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Hill  V.  Siate,  42  Neb.  503,  60  N.  W.  916,  In  New  York 
the  captain  of  a  schooner  at  anchor  heard  a  noise  on  dedk  at 
midnight,  and  thereupon  went  above  through  the  cabin,  and 
found  the  accused,  who  pointed  a  pistol  at  him  and  ordered 
him  to  go  below  or  he  would  blow  his  brains  out.  The  captain 
then  struck  him  and  knocked  him  overboard,  and,  after  ston- 
ing the  captain,  two  other  men,  who  were  with  the  accused, 
jumped  into  a  boat  and  rowed  away.  After  they  had  de- 
parted the  captain  found  that  certain  articles  had  been  taken 
from  the  boat ;  and  it  was  held  that  the  evidence  was  sufficient 
to  sustain  a  conviction  for  robbery.  People  v.  Olynn,  54 
Hun,  332,  7  N.  Y.  Supp.  555,  affirmed  123  N.  Y.  631,  25 
N.  E.  953.    In  Mississippi  it  has  been  held : 

"To  constitute  robbery  it  is  not  necessary  that  the  ^person 
robbed  must  have  been  first  in  fear  of  his  person  or  property. 
If  the  goods  be  taken  either  by  violence  or  by  putting  the 
owner  in  f eaif,  it  is  sufficient  to  render  the  felonious  takLag  a 
robbery.''    McDaniel  v.  State,  8  Sm.  &  M.  401,  402. 

Thus  it  appears  that  the  question  whether  there  has  been 
a  felonious  taking  of  property  from  the  person  or  in  the 
presence  of  the  owner  by  violence  or  putting  him  in  fear, 
actual  or  construct i\^,  has  not  always  been  regarded  by  courts 
as  free  froih  ambiguity,  even  in  criminal  cases.  This  is  a 
civil  action  based  upon  an  express  contract ;  and  the  question 
presented  is  whether  the  trial  court  properly  held,  as  a  mat- 
ter of  law,  that  Tinger  did  not  strike  the  insured  for  the  sole 
purpose  of  robbery.  Of  course,  in  construing  such  contracts, 
the  ordinary  meaning  of  the  words  employed  must  be  en- 
forced. De  Rothschild  v.  Royal  Mail  8.  P.  Go.  7  Exch.  734, 
742;  Behling  v.  N.  W.  Nat.  L.  Ins.  Co.  117  Wis.  24,  93 
N.  W.  800.  When  the  intent  of  an  insurance  contract  is 
doubtful,  this  court  has  held  that  the  "conditions  providing 
fdr  forfeitures  are  to  be  construed  strictly  against  those  for 
whose  benefit  they  were  inserted.''     Morse  v,  Buffalo  F.  & 
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if.  Ins,  Co.  30  Wis.  634.  In  a  later  case  it  was  said  by 
Etan,  C.  J. : 

"Forfeitures  are  not  enoauraged  in  the  law.  When  for- 
feitures of  insurance  policies  rest  on  substantial  grounds, 
going  to  the  risk,  this  court  will  uphold  them.  But  when  for- 
feitures are  alleged  on  purely  technical  grounds,  not  going  to 
the  risk,  the  rule  is  universal  that  the  contract  of  insurance 
is  to  be  upheld,  if  it  can  be  without  violation  of  any  prin- 
ciple of  law."  Appleton  I.  Co.  v.  British  Am.  A.  Co.  46 
Wis.  23,  32,  1  N .  W.  9,  60  N.  W.  1100. 

In  Shafer  v.  Phcmix  Ins.  Co.  63  Wis.  361,  10  K  W.  381, 
it  was  held  that  "conditions  inserted  in  a  policy  by  .the  in- 
surer, to  work  a  forfeiture,  should  be  plain,  easily  under- 
stood, and  free  from  ambiguity."  So  it  has  been  held  that 
the  question  whether  the  stipulation  in  the  policy  as  to  the 
use  of  the  property  "materially  increased  the  risk  was  one 
of  fact  for  the  jury."  Kircher  v.  Milwaukee  Mech.  Mut, 
Ins.  Co.  74  Wis.  470,  43  N.  W.  487.  Such  liberal  rules  of 
construing  an  insurance  policy  were  applied  in  a  case  where 
the  insured  was  accidentally  shot  in  the  back,  producing  im- 
mediate and  total  paralysis  of  the  lower  part  of  the  body  and 
entirely  destroying  the  use  of  both  feet.  Sheanon  v.  Pac. 
Mut.  L.  Ins.  Co.  77  Wis.  618,  46  ¥.  W.  799;  8.  C.  83  Wis. 
507,  63  K  W.  878.  To  the  same  effect,  Lord  v.  Am.  Mut. 
Ace.  Asso.  89  Wis.  19,  61  N.  W.  293.  So  it  has  been  held 
by  this  court  in  relation  to  contracts  generally : 

"When  the  terms  of  a  contract  are  indefinite,  uncertain, 
and  susceptible  of  two  constructions,  and  by  giving  them  one 
construction  one  of  the  parties  would  be  subjected  to  a  for- 
feiture, and  by  giving  them  the  other  no  such  forfeiture 
would  be  incurred  and  no  injustice  would  be  done  to  the 
other  party,  the  contract  should  be  so  construed  as  not  to  cre- 
ate lie  forfeiture."  Jacobs  v.  Spalding,  71  Wis,  177,  190, 
36  N.  W.  608. 

In  the  case  at  bar  it  is  quite  obvious  that  Tinger  intended 
to  take  the  boots  by  force  from  the  possession  and  against  the 
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will  of  the  insured.  The  blow  inflicted  \ipon  the  insured  was 
cruel  and  intentional.  The  purpose  of  Tinger  was  the  ques^ 
tion  for  determination.  After  careful  consideration  we  are 
constrained  to  hold  that  the  question  whether  it  was  cona- 
mitted  for  the  sole  purpose  of  robbery  was  one  of  fact  for  the 
jury. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

The  following  opinion  was  filed  December  18,  1906 : 

SiJBBECKEB,  J.  (dissenting).  The  contract  insures  against 
loss  of  time  resulting  from  bodily  injury  caused  by  external, 
violent,  or  accidental  means  which  shall  disable  the  insured^ 
but  limits  the  loss  to  one  tenth  of  the  amount  otherwise  pay- 
able "in  event  of  death  .  .  .  due  to  injuries  intentionally  in- 
flicted upon  the  insured  by  any  other  person  (except  as- 
saults committed  for  the  sole  purpose  of  burglary  or  rob- 
bery)." The  court  holds  that  the  word  "robbery^'  was  used 
in  the  contract,  not  in  its  strictly  legal  sense,  but  in  a  differ- 
ent and  popular  sense,  and  as  being  a  felonious  taking  from 
the  presence  of  the  owner  against  his  will. 

In  arriving  at  the  intention  of  the  parties,  insurance  eon- 
tracts  are  to  be  construed  as  are  contracts  pertaining  to  other 
subjects.  When  words  employed  in  such  contracts  have  a 
definite  meaning  and  it  is  obvious  that  they  were  so  used  by 
the  parties,  then  there  is  no  room  for  interpretation,  and  the 
terms  of  such  contracts  are  to  be  applied  in  the  policies  itt 
the  sense  intended  by  the  parties.  It  is  only  in  cases  of 
doubtful  meaning  of  terms  that  courts  have  construed  them 
against  the  insurer.  As  stated  in  Travellers'  Ins.  Co.  v.  Mc- 
Conkey,  127  TT.  S.  661,  8  Sup.  Ct.  1360: 

"Such  being  the  contract,  the  court  must  give  effect  to  the 
provisions  according  to  the  fair  meaning  of  the  words  used, 
leaning,  however,  where  the  words  do  not  clearly  indicate  the- 
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intention  of  the  parties,  to  that  interpretation  which  is  moat 
favorable  to  the  insured" — citing  cases.  See,  also,  1  Cooley, 
Briefs  Ins.  Law,  627  et  seq. 

The  language  limiting  loss  to  one  tenth  of  the  amount 
otherwise  payable,  when  the  injuries  were  inflicted  intention- 
aUj  by  another  person,  is  certainly  dear  and  definite  and 
free  from  doubt,  and  includes  every  injury  intentionally  in- 
flicted. From  this  limitation  the  parties  except  injuries  in- 
flicted by  another  committing  an  assault  upon  the  insured 
^'for  the  sole  purpose  of  bvrglary  or  robbery/'  Obviously, 
this  language  can  mean  but  one  thing,  namely,  the  infliction 
of  injury  by  another  in  the  commission  of  the  crimes  of  bur- 
glary or  robbery.  This  is  the  natural  import  of  the  terras 
and  language  of  the  contract,  and  they  suggest  no  doubt  or 
ambiguity  as  to  the  intention  of  the  parties.  If  the  parties 
had  intended  to  include  in  this  exception  an  injury  which 
was  intentionally  inflicted  by  another  engaged  in  thievery, 
they  would  naturally  have  expressly  so  stated  it  in  the  ex- 
ception. I  am  of  opinion  that  there  is  no  ambiguity  in  the 
use  of  the  terms  'T)urglary'*  and  "robbery**  employed  to  ex- 
press the  exception,  and  the  context  clearly  indicates  that  the 
parties  used  them  in  their  definite  legal  sense.  Oermania  F, 
Ins.  Co.  V.  Deckard,  3  Ind.  App.  861,  28  N.  E.  868 ;  Lycom- 
ing F.  Ins.  Co.  V.  Schwenlc,  95  Pa.  St.  89 ;  Oauch  v.  St.  Louis 
Mut.  L.  Ins.  Co.  88  111.  251 ;  Dupin  v.  Mut.  Ins.  Co.  5  La. 
Ann.  482 ;  Travellers'  Ins.  Co.  v.  McCorikey,  supra. 

From  an  examination  of  the  evidence  it  appears  that  the 
injuries  which  resulted  in  the  assured's  death  were  not  in- 
flicted in  an  assault  by  another  committed  for  the  sole  pur- 
pose of  committing  a  robbery.  To  constitute  such  an  offense, 
the  taking  and  obtaining  possession  of  the  property  must  be 
accomplished  through  violence  or  fear,  which  must  precede 
or  be  concomitant  with  the  act  of  taking.  If  the  violence  fol- 
lows the  taking,  either  because  the  owner  attempts  to  regain 
possession  of  the  property  taken  or  for  any  other  reason,  then 
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it  is  not  robbery.  It  seems  to  me  there  is  no  confusion  or  un- 
certainty in  the  decisions  on  this  point  2  East,  PL  Or.  707 
et  seq.j  2  Archbold,  Crim.  Pr.  &  PL  1289;  2  Ohitty,  Grim. 
Law,  801,  804;  1  Hale,  PL  Or.  631  et  aeq.;  Thomas  v.  State, 
91  Ala,  84,  9  South.  81;  1  Whart.  Crim.  Law  (10th  ed.) 
§  860 ;  24  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  996. 

Li  my  opinion  the  trial  court  held  correctly  in  dismissing 
the  complaint. 

ExEWur,  T.  I  ooncur  in  the  foregoii^  opinion  of  Mr.  Jus- 
tice SiXBBOKEB. 


Datidob,  Respondent,  vs.  Rosenbbbo,  Appellant. 

November  7— December  4»  ^^^• 

Ne  exeat:  Functions  at  common  law:  Statutory  provisions:  ''Any  per- 
son.-" ''Sufficient  grounds," 

1.  Tbe  writ  of  ne  exeat  is  not  created,  nor  are  its  f uooUdtis  defined, 

by  statute. 

2.  Sees.  2784-2786,  Stats.  1898,  recognize  the  common-law  writ  of 

ne  emeat  and  make  certain  provisions  regulating  practice,  but 
do  not  pretend  to  enlarge  its  scope. 

3.  At  common  law  the  writ  of  ne  exeat  was  simply  a  writ  to  obtain 

equitable  bail.  It  was  issued  by  a  court  of  equity  on  applica- 
tion of  the  complainant  against  the  defendant  when  it  appeared 
that  there  was  a  debt  positively  due,  certain  in  amount  or  ca- 
pable of  being  made  certain,  on  an  equitable  demand  not  suable 
at  law  (except  in  cases  of  account  and  possibly  some  other  cases 
of  concurrent  Jurisdiction),  and  that  the  defendant  was  about 
to  leave  the  jurisdiction,  having  conveyed  away  hia  property,  or 
under  other  circumstances  which  would  render  any  decree  inef- 
fectual. It  was  issued  only  against  a  debtor  who  was  a  party 
to  the  suit,  not  against  a  third  person  not  a  debtor  whether  he 
was  a  i)arty  to  the  suit  or  not. 

4.  Under  sec.  2784,  Stats.  1898  (providing  that  the  writ  of  ne  exeat 

may  be  granted  to  prevent  "any  person"  from  leaving  the  state), 
and  sec.  2786  (providing  that  no  writ  shall  be  granted  unless 
it  appears  that  "sufficient  grounds"  exist  therefor),  "sufficient 
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pounds"  mean  grounds  sufficient  under  the  principles  of  the  com- 
mon law,  and  "any  person"  does  not  cover  any  one  unless  It  ap- 
pears that  the  party  to  whom  the  writ  is  directed  Is  a  debtor. 

5.  Before  answering,  upon  an  affidavit  alleging  that  plaintifl  was 

Indebted  to  him  for  money  loaned;  that  the  plaintifl  had  trans- 
ferred all  his  property  to  one  D.  without  consideration  and  in 
fraud  of  creditors,  and  that  both  plaintiff  and  D.  intended  to 
leave  the  state  with  such  property  and  leave  the  defendant  rem- 
ediless, defendant  procured  a  writ  of  ne  exeat  to  be  issued 
against  plaintiff  and  D.,  who  were  arrested  and  gave  bail. 
Thereafter  the  writ  was  vacated.  Held,  that  the  writ  was 
rightly  vacated  (1)  as  to  D.,  who  was  neither  a  debtor  nor  a 
party  to  the  action;  (2)  as  to  plaintiff,  since  the  writ  was  not 
granted  at  common  law  on  the  application  of  the  defendant 
against  the  plaintiff.  \ 

6.  Sec  2785,  Stats.  1898,  plainly  recognizes  and  emphasizes  the  com- 

mon-law principle  that  a  writ  of  ne  exeat  is  not  granted  on  the 
application  of  a  defendant,  by  providing  that  it  shall  only  be 
granted  on  the  affidavit  of  the  plaintiff  or  some  indifferent  wit- 
ness, and  that  the  penalty  of  the  bond  or  security  to  be  given 
by  the  defendant  shall  be  indorsed  on  the  writ 
[7.  Whether  a  defendant,  who  has  already  interposed  a  counterclaim 
showing  a  certain  debt  due  him  from  the  plaintiff  on  an  equlte- 
ble  demand,  may  be  regarded  as  a  plaintiff  so  as  to  be  entitled 
to  the  writ  of  ne  exeat  upon  a  proper  showing,  not  determined.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
ccnmly :  J.  C.  Ludwiq,  Circuit  Judge.     Affirmed. 

Harry  M.  SUber,  for  the  appellant 

C.  H.  Hamilton  and  William  Kaumheimer,  for  the  respond- 
ent 

WiNSLOW,  J.  The  plaintiff  sued  the  defendant  in  equity 
alleging  numerous  money  transaxstions  between  himself  and 
the  defendant  and  praying  an  accounting  and  judgment  for 
the  balance  due.  The  defendant  before  answering  made  affi- 
davit alleging  that  plaintiff  was  indebted  to  him  for  money 
loaned;  that  plaintiff  had  recently  transferred  all  his  real 
and  personal  property  to  one  Alice  M.  Dawson  without  con- 
sideration and  in  fraud  of  his  creditors ;  and  that  he  had  good 
reason  to  believe  that  both  said  Dawson  and  the  plaintiff  in- 
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tended  to  leave  the  state  with  such  personal  property  and 
leave  the  defendant  remediless.  Upon  this  aflSdavit  a  writ  of 
ne  exeat  was  issued  against  the  plaintiff  and  said  Dawson  and 
they  were  arrested  and  gave  bail.  Upon  motion  the  writ  of 
ne  exeat  was  vacated^  and  the  defendant  appeals  from  the  or- 
der of  vacation. 

The  writ  of  ne  exeat  is  not  created,  nor  are  its  functions 
defined,  by  statute.  Sees.  2784,  2785,  2786,  Stats.  1898,  rec- 
ognize the  common-law  writ  and  make  certain  provisions  reg- 
ulating the  practice,  but  do  not  pretend  to  enlarge  its  scope. 
As  to  the  general  functions  of  the  writ  and  the  grounds  upon 
which  it  may  issue  we  must  turn  to  the  principles  of  the  com- 
mon law.  Bonesteel  v.  Bonesteelj  28  Wis.  245.  At  common 
law  it  was  simply  a  writ  to  obtain  equitable  bail.  It  was  is- 
sued by  a  court  of  equity  on  application  of  the  complainant 
against  the  defendant  when  it  appeared  that  there  was  a  debt 
positively  due,  certain  in  amount  or  capable  of  being  made 
certain,  on  an  equitable  demand  not  suable  at  law  (except  in 
cases  of  account  and  possibly  some  other  cases  of  concurrent 
jurisdiction),  and  that  the  defendant  was  about  to  leave  the 
jurisdiction,  having  conveyed  away  his  property,  or  under 
other  circumstances  which  would  render  any  decree  ineffect- 
ual. Dean  v.  Smith,  23  Wis.  483;  Rhodes  v.  Cousins,  6 
Eand.  188,  191,  18  Am.  Dec.  715 ;  Gilbert  v.  Colt,  1  Hopk. 
Ch.  496,  14  Am.  Dec.  557,  and  note. 

It  is  issued  only  against  a  debtor  who  was  a  party  to  the 
suit,  not  against  a  third  person  not  a  debtor  whether  he  be  a 
party  to  the  suit  or  not.  The  ancient  writ  always  recited  that 
it  appears  that  the  defendant  is  indebted  to  the  complainant 
and  designs  quickly  to  go  to  parts  beyond  the  seas.  Boames, 
Xe  Exeat,  18.  Nor  is  this  latter  rule  in  any  wise  changed  by 
the  terms  of  sec.  2784,  supra,  which  provides  that  the  writ 
may  be  granted  to  prevent  ^'any  person''  from  leaving  the 
state,  for  the  obvious  reason  that  the  following  section  pro- 
vides that  no  writ  shall  be  granted  unless  it  appears  that  "suf- 
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ficient  groTinda"  exist  therefor.  Sufficient  grounds  meanB^  as 
we  have  seen,  grounds  sufficient  under  the  principles  of  the 
common  law,  and  no  grounds  are  sufficient  under  those  princi- 
ples unless  it  appears  that  the  party  is  a  debtor.  So  it  is  very 
-certain  that  the  writ  was  rightly  vacated  as  to  Alice  M.  Daw- 
son, who  was  neither  a  debtor  nor  a  party  to  the  action. 

It  seems  equally  certain  that  the  writ  was  not  granted  at 
•common  law  on  the  application  of  the  defendant  against  the 
plaintiff.  We  have  been  referred  to  no  case  where  the  de- 
fendant was  awarded  the  writ  against  the  plaintiff,  nor  have 
we  found  any.  On  the  contrary,  both  the  decisions  and  the 
text-books  describe  the  writ  as  one  issued  on  application  of 
the  complainant  and  against  the  defendant,  and  our  statutes 
plainly  recognize  and  emphasize  this  principle  by  providing 
that  it  shall  only  be  granted  on  the  affidavit  of  the  plaintiff  or 
some  indifferent  witness,  and  that  the  penalty  of  the  bond  or 
security  to  be  given  by  the  defendant  shall  be  indorsed  on  the 
writ.     Sec.  2785,  supra. 

Whether  a  defendant  who  has  already  interposed  a  coimter- 
claim,  showing  a  certain  debt  due  him  from  the  plaintiff  on 
an  equitable  demand,  may  be  regarded  as  a  plaintiff  so  as  to 
be  entitled  to  the  writ  upon  a  proper  showing,  is  a  question 
not  before  us  and  one  on  which  we  intimate  no  opinion.  Wheti 
this  writ  was  granted  no  such  counterclaim  had  been  inter- 
posed, and  the  writ  was  therefore  granted  without  jurisdic- 
tion in  any  view  of  the  case. 

By  the  Court. — Order  affirmed. 
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Basbleb  and  others.  Appellants,  vs.  Ebwodlinski  and  an- 
other, Respondents. 

Novemh^  7— December  ^,  1906, 

Joint  tenancy:  Oommonrlav)  rights  on  death  of  joint  tenant:  Surviv- 
orship: Tenancy  in  coihmon:  Devise  by  one  joint  tenant:  Effect 
on  right  of  survivorship:  Abolition  of  joint  tenancy  by  statutes 
Husband  and  wife:  Tenancy  by  entireties:  Abolition  by  statute: 
Rights  of  wife  in  realty  conveyed  jointly  to  husband  and  wife,. 

1.  A  joint  tenancy  by  the  comdion  law  is  one  where  the  interests 

are  created  by  one  and  the  same  person  and  by  one  and  the- 
same  conveyance  and  commence  at  one  and  the  same  time  and 
are  held  by  one  and  the  same  possession,  and  so  have  the  four 
unities  of  interest,  title,  time,  and  possession. 

2.  A  joint  tenancy  by  the  common  law  differs  from  others  in  that 

if  the  four  unities  continue  till  the  death  of  one  of  the  parties, 
the  other  or  others  immediately  become  the  owners  of  such  in- 
terest as  joint  tenants  by  right  of  survivorship. 

3.  Anything  which  destroys  the  unity  of  title  or  interest,  as  by  alien- 

ation of  one  joint  tenant,  makes  the  owners  of  the  several  in- 
terests a  tenant  in  common  with  the  remaining  joint  tenant 

4.  There  can  be  no  destruction  of  a  joint  tenancy  by  devise,  since^ 

the  right  of  survivorship  takes  precedence  thereof. 
6.  Joint  tenancies,  according  to  the  common  law,  except  as  expressir 
declared,  were  abolished  generally  by  sec  2063,  Stats.  1898,  but 
an  exception  was  made  by  sec.  2069  as  to  husband  and  wife. 

6.  At  the  common  law,  circumstances  making  a  joint  tenancy  gen- 

erally, as  to  husband  and  wife,  make  them  tenants  by  the  en- 
tireties, dlflTering  from  joint  tenancies,  in  that  there  is  no  right 
of  severance,  terminating  the  right  of  survivorship. 

7.  The  added  element  mentioned,  creating  tenancies  by  the  entirety, 

has  not  existed  in  this  state  since  the  revision  of  the  statutes 
of  1878.  Since  that  time  such  circumstances  as  by  the  common 
law  would  make  husband  and  wife  tenants  by  entireties,  make- 
them  joint  tenants. 

8.  A  married  woman  joint  tenant  is  under  all  the  disabilities  of  a 

Joint  tenant  by  the  common  law.  She  cannot  under  the  statute, 
as  regards  her  capacity  to  take,  hold,  enjoy,  and  convey  property, 
devise  her  Interest  held  as  joint  tenant.  She  has  the  same  right 
as  if  she  were  unmarried,  which  would  not  include  that  of  de- 
vising property  held  In  joint  tenancy. 
[Syllabus  by  Mabshall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabebn  D.  Tabbastt,  Circuit  Judge.     Affirmed. 

Action  to  enforce  alleged  liens  on  real  estate  claimed  to- 
have  been  created  as  indicated  by  the  facts  found  by  the  trial 
court,  which  may  be  stated  briefly  thus:  (1)  Johanna  Ertman 
died  in  1899  leaving  her  surviving  Paul  Ertman,  her  hus- 
band, and  the  plaintiffs,  sons  by  a  former  husband.  (2)  Jan- 
uary 22,  1892,  said  Paul  Ertman,  who  was  the  owner  of 
the  real  estate  in  question,  and  the  said  Johanna,  his  wife, 
conveyed  such  properly  to  Valentine  Lukaszewski,  who  re- 
conveyed  the  same  to  them  as  husband  and  wife,  and  they' 
owned  and  occupied  it  thereafter  until  the  death  of  Johanna. 
(3)  April  10,  1895,  they  duly  mortgaged  the  property  to- 
Henry  Herman  to  secure  indebtedness  to  him  of  $800,  and 
on  May  10, 1897,  they  mortgaged  the  same  to  him  to  secure  a 
like  indebtedness  of  $100.  After  the  death  of  Johanna  her 
husband  mortgaged  the  property  to  said  Herman  for  $900,  to 
take  up  the  two  prior  mortgages.  (4)  Thereafter  said  Paul 
Ertman  sold  the  said  real  estate  and  conveyed  the  same  to  the- 
defendants,  who  have  since  occupied  it  (6)  Johanna  Ert-^ 
man  left  a  last  will  and  testament,  which  was  in  due  time 
duly  admitted  to  probate,  whereby  she  willed  $200  to  each 
of  the  plaintiffs  to  be  paid  out  of  her  interest  in  said  real  es- 
tate, and  she  willed  the  residue  of  such  realty  to  her  husband. 
(6)  The  will  was  admitted  to  probate  November  8,  1899,  by 
the  county  court  of  Milwaukee  county,  Robert  E.  Bailey  be- 
ing appointed  executor.  (7)  Said  Johanna  left  no  personal 
property  and  no  real  estate,  except  that  in  question.  (8)  July 
7,  1903,  the  said  county  court,  in  due  form,  assigned  said 
realty  to  Paul  Ertman  without  prejudice  to  any  conveyance 
made  by  him,  subject  to  the  payment  of  $200  to  each  of  the 
plaintiffs,  and  $45.15  to  the  executor,  which  were  declared  to 
be  liens  upon  the  property.  On  these  findings  the  court  con- 
cluded as  matter  of  law  that  at  the  time  of  the  death  of  Jo- 
hanna Ertman  she  and  her  husband  were  joint  tenants  of  the- 
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realty  and  thereupon  that  tlie  latter  took  the  whole  by  right 
of  survivorship  free  from  anything  cdntained  in  the  former's 
will,  and  that  the  defendants,  as  owners  under  Paul  Ertman, 
were  entitled  to  judgment  dismissing  the  complaint  with  costs. 
Judgment  was  rendered  accordingly,  from  which  this  appeal  * 
was  taken. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
J.  E.  Wildishj  and  for  the  respondents  on  that  of  Boemer  & 
Aarons. 

Maeshai^l,  J.  This  case  turns  uponr  whether  a  Joint  ten- 
ancy in  lands  of  husband  and  wife  has  the  same  characteris- 
tics as  to  survivorship  under  our  statutes  as  between  others  at 
Kjommon  law.  It  is  conceded  that  the  circumstances  detailed 
in  the  findings  satisfy  all  the  essentials  of  a  joint  tenancy  at 
-common  law  in  cases  other  than  those  of  husband  and  wife. 
The  interests  were  created  by  one  and  the  same  purchase  and 
'by  one  and  the  same  conveyance ;  they  commenced  at  one  and 
the  same  time  and  were  held  by  one  and  the^^ame  possession. 
Thus  we  have  the  four  unities:  unity  of  interest,  unity  of 
title,  unity  of  time,  and  unity  of  possession. 

The  special  significant  incident  of  joint  tenancy  is  the  right 
of  survivorship,  by  which  on  the  d.eath  of  any  tenant  his  in- 
terest goes  to  his  survivors.  Anything  which  destroys  the 
unity  of  title  or  interest  without  affecting  the  unity  of  posses- 
sion will  turn  the  interest  severed  from  the  others  into  a  ten- 
ancy in  common  as  regards  the  remaining  joint  tenants.  2 
Bl.  Comm.  192 ;  1  Washb.  Keal  Prop.  (6th  ed.)  §  864.  The 
most  familiar  method  of  so  severing  the  interest  of  one  joint 
tenant  from  the  interests  of  others  is  by  alienation.  As  such 
severance  to  be  effective  is  required  to  occur  during  the  life- 
time of  the  joint  tenant,  a  devise  by  such  a  tenant  is  inopera- 
tive. The  rule  on  that  subject  is  thus  stated  at  sec.  865  in 
Washburn  on  Real  Property: 

"A  devise  by  one  joint  tenant  of  his  share  will  be  inopera- 
tive, inasmuch  as  the  right  of  survivorship  takes  precedence 
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of  such  devise.  And  so  far  does  this  principle  prevail,  that  if 
such  devisor  be  himself  the  survivor,  Jie  must  republish  his 
will  after  the  survivorship  has  accrued,  in  order  to  give  it  ef- 
fect."' 

Sec.  2068,  Stats.  1898,  which  originated  before  the  convey- 
ance in  question,  abolishes  joint  tenancies,  except  where  the 
tenancy  is  expressly  declared  to  be  in  joint  tenancy,  but  by 
sec  2069  grants  to  husband  and  wife  are  excepted.  So  cir- 
cumstances that  would  create  a  joint  tenancy  generally  at 
common  law  will  create  one  between  husband  and  wife  under 
the  Statutes,  unless  there  be  some  other  statute  than  those  re- 
ferred to  to  the  contrary.  In  case  of  husband  and  wife  cir- 
cumstances that  would  as  between  other  parties  create  a  joint 
tenancy  only,  would  as  to  them  add  another  element  in  tlio 
absence  of  any  statutory  regulation  making  them  tenants  by 
the  entireties,'  as  to  which  there  could  be  no  severance  bv  par- 
tition or  alienation.  17  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
652.  That  feature  has  not  existed  here  since  the  Revision 
of  1878.  Circumstances  which  prior  thereto  made  the  hus- 
band and  wife  tenants  by  entireties  subsequently  have  made- 
them  joint  tenants  ^vith  the  con^mon-law  characteristics  there- 
of. That  is  clearly  the  effect  df  Citizens*  L.  &  T,  Co,  v. 
Witte,  116  Wis.  60,  92  N.  V.  443,  and  Wallace  v,  St.  John, 
119  Wis.  586,  97  K  W.  197.  The  subject  was  in  the  latter 
case  treated  at  length  by  the  present  chief  justice.  Nothing 
can  be  gained  by  going  over  the  same  anew.  Citing  from 
the  earlier  case  with  approval,  the  court  said : 

"Both  sections  as  so  amended  [referring  to  sec.  2340  and 
see.  2342],  as  well  as  the  revisers  in  their  notes,  treat  the  es- 
tate created  by  deed  running  to  husband  and  wife,  as  in  the- 
case  at  bar,  as  an  estate  'held  in  joint  tenancy,'  instead  of  be- 
ing held  as  tenants  of  the  entirety,  as  at  common  law.  ,  .  . 
Manifestly,  the  revisers  intended  by  the  amendments  to  cover 
cases  of  tenants  of  the  entirety  held  by  husband  and  wife,  e& 
pecially  as  in  one  section  the  words  'held  in  joint  tenancy'  fol- 
low the  words  'the  real  estate  of  every  description,'  and  in  the 
other  section  follow  the  words  'any  interest  or  estate  therein 
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/ 
-of  any  description/  and  in  both  sections  they  are  followed  by 
the  words  'and  the  rents,  issues,  and  profits  thereof/  or  their 
equivalent     Unless  that  is  so,  the  new  provisions  inserted  in 
the  sections  are  without  significance." 

Counsel  for  appellants  earnestly  contend  that  sec.  2342^ 
aforesaid  abolishing  the  disabilities  of  married  women  as  to 
the  acquirement  and  enjoyment  of  property,  inferentially  at 
least,  clothes  such  a  woman,  who  is  a  joint  tenant  of  property 
with  her  husband,  with  the  capacity  to  pass  her  interest  in 
such  property  by  devise.     These  words  are  referred  to : 

"Any  married  female  may  .  .  .  convey  and  devise  real 
and  personal  property  and  any  interest  or  estate  therein  of 
any  description,  including  all  held  in  joint  tenancy  with  her 
husband,  .  .  .  with  like  effect  as  if  she  were  unmarried." 

It  is  urged  that  nothing  contained  in  Wallace  v,  St.  John, 
supra,  is  inconsistent  with  the  claim  that  such  statute  per- 
mits a  joint  tenancy  between  husband  and  wife  to  be  severed 
by  a  devise  by  the  wife,  since  the  case  only  dealt  with  sever- 
ance by  alienation.  The  conclusive  answer  to  that  seems  to 
be  that  in  both  of  the  cases  cited  the  court  held  that  since  the 
Revision  of  1878  a  conveyance  of  land  to  husband  and  wife, 
instead  of  creating  estates  by  the  entireties,  creates,  a  joint 
tenancy  with  all  the  common-law  characteristics  thereof.  The 
language  of  sec.  2342,  as  suggested  by  counsel  for  respond- 
ents, gives  to  a  married  woman  joint  tenant  the  same  rights 
in  the  property  as  she  would  possess  if  she  were  unmarried, 
but  as  in  the  latter  case  she  cannot  defeat  the  right  of  sur- 
vivorship by  devising  the  property,  she  cannot  in  the  former. 

So  the  learned  trial  court  reached  the  right  conclusion.  Jo- 
hanna Ertman  being  a  joint  tenant  of  the  property  with  her 
husband,  she  was  under  a  disability,  the  same  as  he  was,  to 
pass  her  interest  or  to  in  any  way  incumber  it  by  will.  Her 
attempt  to  do  so  did  not  affect  his  right  of  survivorship. 
Upon  her  death  he  became  the  absolute  owner  of  the  whole 
property,  and  the  respondents  as  his  grantees  succeeded  to 
such  ownership. 

By  the  Cowr^. -«-Judgment  is  affirmed. 
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OiTT  OF  McLWAUKSE,  Beapoudent,  vs.  Gimbbl  Baothebs 
and  others.  Appellants. 

Novmn,l>er  t— December  4, 1906. 

PreMminary  injunction:  Continuance  pendente  lite:  Discretion:  Mu- 
nicipal corporations:  Control  over  navigable  highways:  Right  to 
maintain  action  to  abate  obstructions:  Navigable  waters:  Har- 
bors: Regulation  by  federal  statutes:  Effect  on  state  control:  Ap 
plication  for  injunction:  Issues  raised  by  answer:  Effect:  Ob- 
structions in  navigable  waters  by  assent  of  public  authority. 

1.  A  city,  under  its  charter  authority,  established  a  permanent  dock 

line  along  a  naTigable  river.  Prior  thereto  piles  bad  been 
driven  so  as  to  form  a  structure  or  dock  platform  extending 
into  the  river  eleven  feet  beyond  such  dock  line.  This  struc- 
ture had  not  been  interfered  with  by  the  public  authorities, 
either  federal,  state,  or  municipal,  for  upwards  of  forty  years. 
Owners  of  property  abutting  on  this  dock  line  were  proposing 
to  erect  an  addition  to  their  building,  extending  substantially 
over  the  eleven  feet  beyond  the  established  dock  line,  when  the 
municipal  authorities  brought  an  action  to  enjoin  them  from 
erecting  the  proposed  building,  from  placing  obstructions  in  the 
eleven-foot  space,  and  to  compel  the  removal  therefrom  of  piles 
and  other  obstructions  placed  by  them.  A  temporary  injunc- 
tion was  granted  ex  parte,  which  on  hearing  was  made  perma- 
nent pendente  lite.  Held,  that  it  was  an  exercise  of  a  wise  ju- 
dicial discretion  to  maintain  the  existing  conditions  by  a  prop- 
erly guarded  restraining  order. 

2.  A  municipal  corporation  may  maintain  a  suit  in  equity  to  prevent 

encroachment  upon  or  obstruction  of  highways  by  land  or  water 
under  its  care  and  charge. 

3.  The  federal  statutes  regulating  all  harbors  used  in  interstate 

commerce  are  merely  restrictive  of  certain  acts,  and  do  not  ex- 
clude states  from  prohibiting  other  acts  within  their  borders 
as  deemed  necessary  for  public  welfare  and  safety. 

4.  In  an  action  by  a  municipal  corporation  to  restrain  the  obstruc- 

tion of  a  navigable  highway,  the  complaint  alleged  that  ail 
structures  at  the  place  in  question,  ancient  or  in  progress,  ob- 
structed navigation  and  were  within  the  limits  of  the  river. 
Held,  that  denials  thereof,  in  answer  and  affidavits  presented  on 
a  motion  to  dissolve  a  temporary  injunction,  only  served  to  raise 
an  issue  on  that  subject,  and  did  not  warrant  the  reversal  of  an 
order  making  the  temporary  injunction  permanent  pendente  lite. 
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5.  The  fact  that  the  public  authorities  permit  in  a  navigable  river 
a  structure  In  some  degree  Interfering  with  navigation  does  not 
work  a  surrender  of  its  authority  to  prevent  other  structures 
even  on  the  same  spot. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Lawrence  W.  Haxsey,  Circuit  Judge.    Affirmed, 

Within  the  city  of  Milwaukee,  Grand  avenue,  running  east 
and  west,  reaches  the  Milwaukee  river  on  its  west  bank.  The 
defendants  Oimbel  Brothers  occupied,  under  lease,  a  parcel 
of  land  on  the  south  side  of  Grand  avenue,  bounded  on  the 
east  by  the  Milwaukee  river  and  on  the  west  by  West  Water 
street,  upon  which,  in  1906,  there  stood  a  building  extending 
from  West  Water  street  eastward.  As  early  as  1863  the  city 
of  Milwaukee  had  enacted  an  ordinance  establishing  a  perma- 
nent dock  line  on  the  west  shore  of  the  Milwaukee  river,, 
which,  on  Grand  avenue,  was  167  feet  east  of  the  east  line  on 
West  Water  street,  which  ordinance  is  still  in  force,  if  valid. 
The  east  line  of  defendants  Oimbel  Brothers'  building  was 
some  five  feet  west  of  this  established  dock  line.  Prior  to 
1863  piles  had  been  driven  so  as  to  form  a  structure  or  dock 
platform  extending  some  eleven  feet  still  further  east  than 
the  established  dock  line,  which  structure  had  never  been  in- 
terfered with  by  the  public  authorities,  either  federal,  state, 
or  municipal.  Neither  of  these  lines  is  shown  to  have  had 
any  relation  to  the  actual  shore  or  bank  of  the  river  in  a  state 
of  nature.  Defendants  Gimbel  Brothers  had  prepared  plans 
and  were  proceeding  to  erect  a  building  as  an  addition  to  Uie 
existing  one,  extending  substantially  to  the  line  of  the  exists 
ing  dock  and  approximately  eleven  feet  beyond  the  estab- 
lished dock  line.  The  charter  of  the  city  of  Milwaukee  em- 
powered the  common  council  to  establish  dock  lines  and  "to> 
restrain  and  prevent  encroachments  upon  said  rivers  and  ca- 
nals and  obstructions  thereto."  This  action  was  commenced 
to  enjoin  the  defendants  Oimbel  Brothers  from  proceedings 
with  the  erection  of  the  proposed  building  and  from  driving 
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piles  and  placing  obstructions  in  the  river  to  the  east  of  the 
established  dock  line,  and  to  require  them  to  remove  and  take 
away  piles  and  all  other  obstructions  abeady  placed  by  them. 
The  other  defendants  than  Oimbel  Brothers  were  the  several 
contractors  who  had  been  employed  by  them  to  do  the  work, 
and  some  of  whom  had  already  driven  piles  eastward  of  the 
established  dock  lina  *  Upon  the  verified  complaint  a  tempo^ 
rary  restraining  order  was  made^  ex  parte,  against  further 
driving  of  piles  and  placing  obstructions  or  doing  any  other 
work  east  of  the  established  dock  line,  whidi  was  iuscompa- 
nied  by  an  order  to  show  cause  why  such  restraint  should  not 
be  made  permanent  during  the  pendency  of  the  action.  This 
was  opposed  upon  verified  answer  and  affidavits  asserting  that 
the  old  dock  had  been  located  with  the  consent  and  acquies- 
cence of  the  city,  and  that  all  land  west  of  it  had  been  occu- 
pied adversely,  notoriously,  and  exclusively  by  Oimbel  Broth- 
ers  and  their  predecessors  in  title  since  prior  to  1863,  and  de- 
nying that  any  such  space  had  ever  been  navigable  water  or 
used  as  such,  and  they  allied  that  they  had  no  purpose  to 
drive  any  piles  or  do  any  work  to  the  east  of  the  existing  dock 
structure.  Upon  this  showing  the  court  made  order  continu- 
ing the  restraint  pending  the  action,  from  which  order  all  the 
defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  &  Fawseit,  and  oral  argument  by  F.  0.  Wink- 
ler. They  contended,  inter  alia,  that  the  city  of  MilwauJeee 
had  not  jurisdiction  over  the  subject  matter  of  the  suit  17 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  68,  69 ;  21  id.  432,  433 ; 
26  U.  S.  Stats,  at  Large,  426,  464;  U.  8.  v.  Bellingham  Bay 
B.  Oo.  176  U.  S.  211;  Willamette  I.  B.  Co.  v.  Hatch,  126 
U.  S.  1 ;  Escanaba  Oo.  v.  Ohicago,  107  U.  S.  678. 

For  the  respondent  there  was  a  brief  by  John  T.  Kelly, 
city  attorney,  and  Benjamin  Poss,  assistant  city  attorney,  and 
oral  argument  by  Mr.  Kelly. 
Vol.  130—3 
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DoDGB)  J.  Li  this  case  the  trial  court  has  exercised  its 
discretion  to  znaintain  the  present  stattis  quo  until  the  various 
issues  of  fact  and  law  can  be  duly  considered  and  decided. 
Were  this  not  done,  the  damage  to  result  from  an  effective  re- 
moval of  all  claimed  obstructions  in  Milwaukee  river  east  of 
the  established  dock  line  would  be  vastly  greater  than  any 
caused  by  temporary  restraint  of  the  construction  of  a  busi- 
ness building,  as  alleged  to  be  threatened,  and  the  result 
sought  by  the  action,  namely,  preventing  obstruction  of  navi- 
gation, would  be  rendered  impossible.  Under  such  circum- 
stances, if  there  is  any  reasonable  probability,  because  of  fair 
•doubt  as  to  either  law  or  fact,  that  plaintiff  may  ultimately 
Tecover,  it  is  the  part  of  wise  judicial  discretion  to  maintain 
the  existing  conditions  by  a  properly  guarded  restraining  or- 
der. Milwaukee  E.  R.  &  L.  Co.  v.  Bradley,  108  Wis.  467, 
84  N.  W.  870;  Quayle  v.  Bayfield  Co.  114  Wis.  108,  112, 
«9  N.  W.  892 ;  Bartlett  v.  L.  Bartlett  &  Son  Co.  116  Wis. 
450,  460,  93  K  W.  473 ;  Chain  Belt  Co.  v.  Von  Spreckelsen, 
117  Wis.  106,  119,  94  N.  W.  78.  Maintenance  of  sUit  in 
equity  by  a  municipal  corporation  to  prevent  encroachment 
upon  and  obstruction  of  highways  by  land  or  water  under  its 
care  and  charge  is  entirely  settled  in  this  state.  Eau  Claire 
V.  Matzke,  86  Wis.  291,  56  N.  W.  874;  Pewauhee  v.  Savoy, 
103  Wis.  271,  279,  79  N.  W.  436 ;  Wauwatosa  v.  Dreutzer, 
116  Wis.  117,  92  N.  W.  551.  Hence  the  probability  of  re- 
covery is  not  excluded  by  reason  of  the  form  of  action. 

As  an  obstacle  to  recovery,  claimed  to  be  certain  and  insu- 
perable, it  is  urged  that  regulation  of  all  harbors  used  in  in- 
terstate commerce  has  been  assumed  by  the  federal  govern- 
ment, and  that  thereby  all  power  of  the  state  over  the  subject 
is  excluded.  It  would  be  an  extreme  doctrine  that  the  United 
States,  by  anything  short  of  express  authorization,  could  ex- 
clude the  state  from  the  ordinary  police  control  over  the  con- 
duct of  its  citizens  or  the  erection  of  structures  within  its  lim- 
its, but  we  need  consider  no  such  question,  for  the  federal 
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statutes  are  merely  restrictive  of  certain  acts  and,  on  their 
face,  evince  no  purpose  to  exclude  the  states  from  prohibiting 
other  acts  within  their  borders  as  deemed  necessary  for  public 
welfare  and  safely.  This  limited  purpose  has  already  been 
ascribed  to  the  statutes  by  the  ultimate  judicial  tribunal  in 
Cummings  v.  Chicago,  188  U.  S.  410,  23  Sup.  Ct  472,  and 
Montgomery  v.  Portland,  190  U.  S.  89,  23  Sup.  Ct  736, 
which  hold  that  even  express  consent  by  federal  authority  to 
erect  structures  within  navigable  harbors  wholly  within  a 
state  will  not  abrogate  restrictions  or  prohibitions  imposed  by 
the  state  government,  and  that  the  purpose  of  the  federal 
I^slation  is  merely  to  supplement  and  not  to  exclude  that  of 
the  several  states. 

As  to  other  questions  involved  in  the  litigation,  whether  of 
law  or  fact,  we  shall  hardly  feel  justified  in  declaring  any 
final  conclusion  in  view  of  the  incompleteness  with  which 
they  are  presented  by  the  record  and  the  briefs.  We  con- 
strue the  complaint  as  asserting  that  all  structures,  ancient  or 
in  progress,  east  of  the  established  dock  line  do  obstruct  navi- 
gation of  the  river  and  are  within  its  limits.  The  denials  of 
this  claim  in  answer  and  affidavits  but  serve  to  make  an  issue, 
aa  to  which  we  are  unable  to  say,  with  sufficient  certainty, 
that  the  trial  court  might  not  have  entertained  such  doubt  as 
to  warrant  his  discretion  in  the  restraint  interposed. 

Counsel  for  appellants  insist  that  it  conclusively  appears 
that  the  space  between  the  established  dock  line  and  the  east 
line  of  the  proposed  building,  coincident  with  the  existing 
dock  line,  never  could  have  been  navigable.  We  do  not  quite 
understand  his  meaning.  If  it  is  that  the  space  never  was 
under  water,  either  practically  navigable  or  capable  of  being 
made  so,  we  do  not  think  that  fact  conclusively  appears. 
Whether  that  space  was  originally  dry  land  or  was  part  of  the 
bed  of  the  river,  so  that  the  state  might  prevent  illegal  occu- 
pation thereof  and  preserve  it  "forever  free,"  in  the  words  of 
the  Ordinance  of  1787,  cannot  be  clearly  answered  from  this 
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record.  If,  on  the  other  hand,  he  means  merely  that  vessels 
could  not  navigate  that  space  because  of  the  artificial  struc- 
tures placed  there,  the  assertion  is  doubtless  true,  but  not  nec- 
essarily material  If  it  shall  be  found  that  the  structure  is 
an  unlawful  obstruction  to  the  public  use  of  a  navigable  river^ 
its  presence,  excluding  rightful  passage  of  vessels  over  that 
spot,  could  not  make  lawful^other  and  more  complete  obstruc- 
tion. The  fact  that  the  government  permits  a  structure  in 
some  degree  interfering  with  navigation  does  not  work  a  sur- 
render of  its  authority  to  prevent  other  structures  even  on  the 
same  spot  Obviously,  a  fringe  of  platform  alongside  of  this 
harbor  in  which  vessels  must  pass  and  turn  round,  near 
enough  to  the  water  level  not  to  interfere  with  protruding  up- 
per portions  of  hull  or  rigging,  may  less  obstruct  the  use  of 
the  harbor  than  would  the  wall  of  a  building  on  the  same  line. 
Nor  because  a  party  had  driven  a  certain  number  of  piles  in 
a  given  space  would  the  government  be  disabled  from  preventr 
ing  driving  others  in  the  same  space,  if  unlawful,  thus  mak- 
ing the  whole  structure  more  substantial  and  more  diflScult  of 
abatement,  which,  by  the  way,  seems  to  be  one  of  the  objects 
of  the  present  action,  although  defendants  assume  otherwise. 
The  complaint  prays  that  defendants  be  compelled  to  remove 
and  take  away  all  piles  already  driven  in  the  space  east  of  the 
established  dock  line  and  also  for  general  equitable  relief, 
and  the  resolution  under  which  the  city  attorney  brings  the 
suit  directs  him  to  procure  the  removal  of  existing  obstruc- 
tions. 

We  are  persuaded  that  no  error  is  presented  by  the  restrain- 
ing order  pending  the  ascertainment  of  the  rights  of  the  par- 
ties. 

By  the  Court. — Order  appealed  from  is  aflSrmed. 


4]  AUGUST  TERM,  1906.  3T 

Jost  V.  Wolf,  130  Wia.  37. 


JosT,  Executor,  Appellant,  vs.  Wolf  and  another,  Respond- 
ents. 
I 
November  7— December  4, 1906, 

Appeal  and  error:  Findings,  wJien  disturbed:  Varying  written  con- 
tr€U}ts:  Parol  evidence:  Consideration:  Recitals  in  deeds:  Con- 
clusiveness: Vendor's  lien:  Gift  of  land. 

1.  Where,  on  a  careful  examination  of  the  evidence,  it  cannot  be 

said  that  the  findings  of  the  trial  court  are  antagonized  by  a 
clear  preponderance  of  the  evidence,  they  will  not  be  set  aside. 

2.  Although  a  written  contract  may  be  the  complete  and  final  agree- 

ment between  the  parties  at  the  time  of  its  signature,  it  consti- 
tutes no  obstacle  to  the  making  of  a  new,  different,  or  substitu- 
tionary agreement  thereafter  by  mutual  consent. 

3.  Such  subsequent  agreement  would  constitute  a  new  contract,  and, 

if  it  rested  mainly  in  parol,  would  be  provable  by  all  ordinary 
means  of  evidence. 

4.  In  such  case,  if  the  new  oral  contract  consisted  in  the  re-adoption 

of  a  plan  agreed  upon  or  discussed  before  the  written  contract, 
the  details  of  such  plan  can  be  proved  to  throw  light  upon  the 
terms  of  the  later  oral  contract,  although  they  are  inadmissible 
to  prove  that  the  written  contract  did  not  correctly  express  the 
agreement  between  the  parties  existing  at  the  time  of  its  exe- 
cution. 
h.  In  an  ordinary  deed  of  conveyance  the  recital  that  there  has  been 
paid  a  consideration,  and  what  that  consideration  was,  is  merely 
a  statement  of  fact  theoretically  necessary  to  exist  in  order  that 
the  conveyance  may  take  effect.  The  correctness  of  the  recital 
is  wholly  immaterial.  It  binds  no  one  as  to  its  correctness,  but 
may  be  proved,  aliunde,  to  have  been  greater  or  less  or  differ- 
ent in  character,  so  long  as  it  is  not  inconsistent  with  the  ex- 
istence of  some  consideration  to  support  the  conveyance. 

6.  Where  a  preliminary  land  contract  recited  that  the  vendee  was 

to  pay  15,600  for  the  land,  and  the  deed  of  conveyance  recited  a 
consideration  of  |5,500,  there  is  thereby  presented  no  obstacle 
to  proof  that  the  real  consideration  was  |600  in  money,  the  as- 
sumption of  an  existing  mortgage,  and  an  agreement  by  the 
vendee  to  hold  the  property  subject  to  an  equity  in  a  third  per- 
son to  acquire  the  title  upon  payment  of  advances  made. 

7.  In  such  case  the  payment  of  the  |600  and  the  actual  assumption 

of  the  mortgage  left  no  debt  upon  which  to  base  a  vendor's  lien. 

5.  The  execution  and  delivery  of  a  deed,  whether  to  the  donee  or  to 

some  one  for  him,  is  an  entirely  sufficient  completed  execution 
of  a  gift  of  the  land. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
county :  Geo.  W.  Bxtbnell,  Circuit  Judge.    Affirmed. 

Action  to  foreclose  vendo'Jr's  lien  for  $1,660,  alleged  bal- 
ance of  purchase  of  certain  lands  conveyed  by  plaintiff's  tes- 
tator to  the  defendant  George  Wolf  on  December  16, 1903,  by 
a  deed  expressing  and  acknowledging  receipt  of  consideration 
of  $5,500,  whereof  $3,340  consisted  in  assumption  of  mort- 
gage, $600  was  concededly  paid  in  cash,  and  the  balance  is 
claimed  to  be  due  and  unpaid,  the  true  consideration  being  al- 
leged to  be  $5,600.  It  appeared  that  Thomas  Suttner,  being 
aged  and  infirm,  owned  an  eighty-acre  farm  valued  by  differ- 
ent witnesses  at  from  $4,500  to  $5,500,  incumbered  by  a 
mortgage  of  $3,340,  with  some  accrued  interest;  that  from 
time  to  time  he  solicited  John  Suttner,  his  son,  to  take  over 
the  farm  and  supply  Thomas  with  a  home  there,  which  John 
for  a  long  time  was  unwilling  to  do.  Thomas  Suttner  there- 
after proceeded  to  hold  an  auction  sale  of  both  farm  and  per- 
sonal property,  and  published  notices  to  that  effect.  Between 
the  publication  and  the  date  of  sale  be  again  urged  John  to 
take  the  farm,  and  made  proposal  to  him  that  he  should  have 
it  upon  assimiption  of  the  mortgage  and  payment  of  only 
$600,  the  father  thereby  being  provided  with  a  home  during 
the  rest  of  his  life.  To  this  John  consented,  concurrently 
with  his  friend,  the  other  defendant,  George  Wolf,  who  un- 
dertook to  supply  him  with  the  $600.  It  was  deemed  neces- 
sary, however,  apparently  to  preserve  faith  with  the  public, 
that  the  auction  sale  should  nevertheless  be  held,  and  the 
father,  Thomas,  insisted  that  at  such  sale  the  land  be  in  form 
bid  off  by  George  Wolf,  no  matter  at  what  price,  that  the 
arrangement  with  John  might  be  carried  out  Wolf  accord- 
ingly bid  at  said  sale,  until  the  farm  was  finally  struck  off  to 
him  at  $5,600,  contrary  to  his  own  advice  that  it  be  sold  to  a 
stranger  when  it  reached  $5,300,  which  he  considered  the 
limit  of  its  value.  The  clerk  of  the  auction  had  brought  with 
him  an  ordinary  form  of  a  land  contract,  which  was  filled  out 
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in  aooordance  -with  the  terms  of  the  auction  sale  and  signed 
by  Thomas  Suttner  and  Oeorge  Wolf,  and  the  $600  was  paid ; 
the  contract  providing  that  the  balance  should  be  settled  at 
the  time  of  making  deed.  After  the  sale  the  three  parties, 
Thomas  .Suttner,  John  Suttner,  and  Oeorge  Wolf,  together 
with  a  scrivener,  met  for  the  purpose  of  carrying  into  effect 
by  conveyance  the  previous  contract  between  Thomas  and 
John.  The  question  was  then  raised  as  to  how  Wolf  was  to 
be  protected  for  his  advancement  of  $600,  and  Thomas  Sutt- 
ner proposed  thftt,  instead  of  deeding  directly  to  John,  he 
would  deed  the  land  to  Wolf  upon  Wolfs  agreement  that  John 
should  have  the  equity  therein  above  the  $600.  A  deed  was 
made  accordingly,  except  for  some  reason  the  consideration 
named  was  $5,500  instead  of  $5,600.  No  explanation  of  the 
arrangement  was  made  to  the  scrivener,  further  than  to  tell 
him  that  the  balance  of  the  purchase  price  was  all  settled  be- 
tween the  parties.  The  land  contract  was  delivered  up  and 
destroyed.  After  such  coiiveyance  Wolf  entered  into  a  writ- 
ten agreement  with  John  Suttner  recognizing  the  latter's 
equity  in  the  land  or  any  proceeds  thereof  in  excess  of  the 
$600  and  the  first  mortgaga  Thomas  Suttner  claimed  the 
land  contract  to  be  binding  and  the  balance  of  the  price  to  be 
due  him.  Upon  findings  to  substantially  the  foregoing  ef- 
fect, and  also  to  the  effect  that  no  undue  influence  or  fraud 
was  exercised  upon  Thomas  Suttner,  the  court  held  that  there 
was  no  indebtedness  for  any  portion  of  purchase  price,  and 
entered  judgment  dismissing  th^  complaint,  from  which  judg- 
ment the  plaintiff,  executor  of  Thomas  Suttner,  who  died 
pending  the  action,  appeals. 

For  the  appellant  there  was  a  brief  by  Nash  A  Nash,  and 
oral  argument  by  (?.  E,  Nash. 

J.  E.  McMvUen,  for  the  respondents. 

DonoE,  J.  After  careful  examination  of  the  evidence,  con- 
sisting largely  as  it  does  of  testimony  of  witnesses  of  greater 
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or  less  intelligence  and  f aimess^  and  varying  in  command  of 
the  English  language,  as  also  in  capacity  of  expression,  we 
cannot  say,  with  the  requisite  certainty,  that  the  trial  court's 
findings  aB  to  the  terms  of  tha  contract,  or  those  against  fraud 
and  undue  influence,  are  antagonized  by  that  dear  preponder- 
ance of  evidence  which  alone  can  justify  this  court,  on  appeal, 
to  set  them  asida  No  comment  we  might  make  upon  the  con- 
flicting evidence  could  add  materially  to  the  lucid  and  highly 
judicial  analysis  thereof  contained  in  the  opinion  filed  by  the 
circuit  judge.  We  must,  therefore,  proceed  upon  the  estab- 
lished existence  of  the  facts  so  found  as  a  basis  for  considera- 
tion of  other  questions.  ^ 

Appellant  contends  that  the  trial  court  erred  in  receiving 
and  considering  any  parol  evidence,  because  the  land  contract 
made  on  the  day  of  the  auction  is  the  final  and  conclusive  ex- 
pression of  the  agreement  between  the  parties.  There  is  some 
evidence,  perhaps,  tending  to  show  that  the  making  of  this  writ- 
ing was,  to  the  understanding  of  both  parties,  such  a  matter 
of  mere  color  or  form,  like  the  auction  which  preceded  it,  that 
insistence  upon  it  as  conclusive  would  work  a  fraud  and  thus 
bring  the  situation  within  one  of  the  exceptions  to  the  rule 
against  contradicting  or  modifying  a  written  instrument  by 
parol.  Juilliard  v,  Chaffee,  92  N.  Y.  529 ;  Baird  v.  Badrd', 
145  K  T.  659,  663,  40  N.  E.  222;  Jamestown  B.  C.  Asso. 
V.  Allen,  172  K  Y.  291,  303,  64  K  E.  952.  Such  situation 
has  not,  however,  been  considered  by  the  trial  court,  or  inten- 
tionally declared  in  the  findings,  and  we  shall  not  find  neces- 
sity, to  declare  ourselves  upon  it  for  reasons  to  be  stated.  If 
we  concede  that  the  land  contract  must  be  taken  as  the  com- 
plete and  final  agreement  between  plaintiff  and  Wolf  at  the 
time  of  its  signature,  it  nevertheless  constituted  no  obstacle 
to  the  making  of  a  new,  different,  or  substitutionary  agree- 
ment thereafter  by  mutual  consent.  Although  plaintiff  had 
agreed  to  sell,  and  defendant  to  buy,  this  land  for  $5,600,  it 
was  perfectly  competent  for  either  to  release  the  other  en- 
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tirelj  or  in  part,  or  for  both  to  agree  that  sale  should  be  majde, 
but  at  another  or  different  consideration ;  also  that  the  agreed 
price  might  be  paid  in  any  manner.  Any  such  subsequent 
arrangement  would -constitute  a  new  contract,  resting  mainly 
in  parol,  and  therefore  provable  by  all  ordinary  means  of  evi- 
dence. If ^  as  is  found  to  be  the  fact,  it  consisted  in  re^adop- 
tion  of  a  plan  agreed  upon  or  discussed  before  the  written  con- 
tract, the  details  of  such  plan  could  be  proved  to  throw  light 
upon  the  terms  of  the  later  oral  contract,  although  inadmissi- 
ble to  prove  that  the  written  contract  did  not  correctly  express 
the  agreement  between  the  parties  existing  at  the  time  of  its 
execution.  Laihrop  v.  Humble,  120  Wis.  331,  97  K  W. 
905.  Further,  appellant  urges  that  the  land  contract  and  the 
deed  executed  ten  days  later  are  but  parts  of  one  transaction, 
and,  read  together,  constitute  complete  written  expression  of 
its  terms  not  subject  to  variation  by  parol.  This  is,  however, 
merely  begging  the  question  of  fact  whether  they  were  parts 
of  ono  transaction,  or  whether  another  transaction  took  place 
after  the  written  land  contract  and  the  deed  was  made  in  exe- 
cution of  such  later  contract.  This  question  of  fact  the  trial 
court  has  resolved  against  appellant,  and,  as  w'e  have  already 
said,  upon  sufficient  evidence. 

Some  contention  is  made  that  the  recital  in  the  deed  of  a 
consideration  of  $6,500  is  conclusive  upon  defendant  and  not 
open  to  dispute  by  parol.  This  contention,  if  sustained  in 
this  case,  presents  the  anomaly  that  defendant,  who  did  not 
sign  the  deed  at  all,  is  bound  conclusively  by  a  mere  recital 
therein  that  the  deed  had  been  made  for  a  consideration  of 
$5,500,  while  the  grantor,  who  formally  executed  the  instru- 
ment over  his  seal,  is  not  bound  by  the  solemn  avowal  that  the 
entire  consideration  had  been  paid.  The  position  is  sup- 
ported by  but  two  citations,  viz..  Powers  v.  Spaulding,  96 
Wis.  487,  71  K  W.  891,  and  Desmond  v.  McNam^ra,  107 
Wis.  126,  82  N.  W.  701,  neither  of  which  cases  dealt  with  at- 
tempted explanation  of  a  mere  recital  of  consideration,  but 
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with  express  contractual  stipulations  on  the  part  of  grantees, 
embodied  in  deeds  accepted  by  them.  In  the  first  case  the  atr 
tempt  was  to  prove  that  an  express  written  agreement  to  pay 
all  cost  of  certain  improvements  was  limited  by  parol  to  a 
fixed  amount ;  in  the  second^  to  show  a  parol  agreement  that 
the  grantor  should  pay  a  certain  mortgage  in  contradiction  of 
express  stipulation  in  the  deed  that  grantee  should  aasume  it 
The  inconclusiveness  of  a  mere  deed  of  conveyance  to  exclude- 
other  evidence  of  the  various  terms  of  the  contract  in  part  ex- 
ecution of  which  it  is  made  ha3  been  declared  by  this  court 
so  often  as  to  hardly  warrant  further  statement.  Such  deed,, 
on  its  face,  shows  that  it  is  not  an  attempt  to  reduce  to  writ- 
ing tiie  agreement  between  the  parties,  but  merely  to  execute- 
some  part  of  a  broader  agreement  A  simple  conveyance  is- 
unilateral,  while  a  contract  is,  in  its  nature,  at  least  bilateral. 
Perkins  v.  McAvliffe,  106  Wis.  582,  81  N.  W.  646;  Brader 
V.  Brader,  110  Wis.  428,  85  N.  W.  681.  Of  course  deeds, 
vary  in  form,  and  some  contain  more  or  less  expression  of  the- 
contractual  undertakings  of  one  or  both  parties.  As  to  suck 
subjects  the  written  expression,  like  any  other,  is  exclusive  of 
oral  proof.  Powers  v.  Spaulding,  supra;  Desmond  v.  McNa- 
mara,  supra;  2  Page,  Cent  §  1205 ;  4  Wigmore,  Ev.  §  2433. 
In  antithesis  to  such  expressions  of  that  which  either  party^ 
promises  are  those  mere  declarations,  recitals,  or  acknowledg- 
ments of  existing  facts,  not  contractual  at  all.  These,  while- 
perhaps  prima  facie  evidence  of  such  facts,  are  not  conclusive,, 
nor  exclusive  of  other  evidence.  Indeed,  the  rule  against  ex- 
trinsic evidence  to  vary  a  written  contract  is  not  so  much  a. 
rule  of  evidence  as  one  of  substantive  law,  based  on  the  idea 
that,  generally,  justice  is  promoted  by  holding  parties  bound' 
when  they  deliberately  reduce  their  understanding  to  writing,, 
whatever  the  prior  negotiation.  Perhaps  the  best  illustration 
of  the  distinction  between  mere  recital  or  acknowledgment 
of  a  fact  and  contractual  stipulations  is  found  in  the  cases  as- 
to  receipts,  discriminating  between  those  whicli  merely  ao- 
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knowledge  the  fact  of  payment  and  those  which  involve  agree- 
ments such  as  discharge  or  release.  2  Page^  Cont.  §§  1201, 
1202;  Twohy  M.  Co.  v.  Estate  of  McDonald,  108  Wis,  21, 
83  N.  W.  1107;  Seeger  v.  Manitowoc  8.  B.  Works,  120 
Wis.  11,  97  N.  W.  486.  In  our  ordinary  deeds  of  convey- 
ance the  recital  that  there  has  been  paid  a  consideration,  and 
what  that  consideration  was,  is  merely  a  statement  of  a  fact 
theoretically  necessary  to  exist  in  order  that  the  conveyance 
might  take  effect,  but  which  early  became  practically  a  mere 
immaterial  fiction  by  reason  of  the  rule  that  the  grantor's  seal 
raised  a  conclusive  presumption  of  a  consideration  sufficient 
to  support  the  instrument  Hence  one  cannot  deny  existence 
of  some  consideration  in  order  to  defeat  the  conveyance.  To 
that  end,  however,  the  correctness  of  the  recital  was  and  is 
wholly  immaterial,  and  the  authorities,  practically  without 
exception,  recognize  that  it  binds  no  one  as  to  its  correctness, 
but  may  be  proved,  aliunde,  to  have  been  greater  or  less  or 
different  in  character,  as  property  or  services  instead  of 
money,  and  the  like,  so  long  as  it  is  not  inconsistent  with  the 
existence  of  some  consideration  to  support  the  conveyance. 
Mowrey  v.  Vandling,  9  Mich.  89;  Strohauer  v.  Yoltz,  42 
Mich.  444,  447,  4  N.  W.  161;  Dodder  v.  Snyder,  110  Mich. 
69,  67  N.  W.  1101 ;  Harts  v.  Emery,  184  111.  560,  566,  56 
K  E.  865;  Barhee  v.  Barbee,  109  K  C.  299,  13  S.  E.  792; 
Tolman  v.  Ward,  86  Me.  308,  29  Atl.  1081 ;  M'Crea  v.  Pur- 
mort,  16  Wend.  460;  Homer  v.  C,  M.  <&  St.  P.  R.  Co.  38 
Wis.  165, 176;  KicJcland  v.  Menasha  W.  W.  Co.  68  Wis.  34, 
38,  31  K  W.  471 ;  Ohlert  v.  Alderson,  86  Wis.  433,  57  N.  W. 
88;  Perkins  v.  McAuliffe,  105  Wis.  582,  81  N.  W.  645; 
Cuddy  V.  Foreman,  107  Wis.  519,  83  N.  W.  1103 ;  Brader  v. 
Brader,  110  Wis.  423,  85  N.  W.  681 ;  Butt  v.  Smith,  121 
Wis.  566,  99  K  W.  828 ;  Mueller  v.  Cook,  126  Wis.  504,  105 
X.  W.  1054.  In  the  deed  before  us  the  recital  of  $5,500  con- 
sideration is  entirely  typical.  It  presents  nothing  of  promise 
or  contract,  merely  a  declaration  of  the  fact.     It  therefore 


U  SUPREME  COURT  OF  WISCONSIN.      [Deo. 

Jost  V.  Wolf,  130  Wis.  37. 

presents  no  obstacle  to  proof  that  the  real  consideration  was 
$600  in  money,  assumption  of  the  existing  mortgage,  and 
agreement  by  the  grantee  to  hold  the  property  subject  to  an 
equity  in  John  Suttner  to  acquire  the  title  upon  payment  of 
the  advances  made  by  Wolf.  This  contract,  which  the  court, 
in  effect,  found  to  have  been  made,  left  no  debt  from  Wolf 
to  Thomas  Suttner  upon  which  to  base  a  vendor's  lien.  The 
t[uestion  of  the  legal  validity  of  such  an  agreement  with  ref- 
erence to  real  estate,  as  between  Wolf  and  John  Suttner,  is  of 
no  materiality  if  Thomas  chose  to  accept  the  promise,  which, 
by  the  way,  Wolf  evinces  every  purpose  to  carry  out  to  the 
satisfaction  of  John. 

Some  discussion  occurs  in  the  briefs  as  to  the  validity  of  a 
suggested  gift  to  John  Suttner  by  his  father  of  $1,660  of  the 
promised  consideration  for  the  land.  In  the  view  taken  by 
the  trial  cot£rt  as  to  the  terms  of  the  contract,  and  with  which 
we  concur,  of  course  there  never  arose  any  debt  from  Wolf 
to  Thomas  Suttner,  and  therefore  no  gift  of  such  debt  If 
gift  at  all  was  made,  it  was  of  the  land,  not  of  any  portion  of 
a  promised  price  first  owing  to  Thomas  and  afterward  trans- 
ferred to  John.  Of  course  the  execution  and  delivery  of  a 
deed,  whether  to  the  donee  or  to  some  one  for  him,  was  an 
entirely  sufficient  completed  execution  of  the  gift  of  the  land. 
Albright  v.  Albright,  70  Wis.  528,  36  N.  W.  254;  Second 
Nat.  Bank  v.  MerrUl,  81  Wis.  142,  50  K  W.  503 ;  Kittoe  v. 
Willey,  121  Wis.  548,  99  K  W.  337. 

We  are  unable  to  discover  any  error  in  the  proceedings  or 
decision  of  the  trial  court. 

By  the  Court. — Judgment  affirmed. 

The  following  opinion  was  filed  January  4,  1907 : 

SiEBEOKEB,  J.  (dissenting).  While  I  fully  concur  as  to 
the  legal  principles  upon  which  the  decision  is  based,  I  am 
unable  to  concur  in  their  application  to  the  facts  established 
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by  the  evidence.  The  ground  of  the  decision  is  that  the  writ- 
ten contract  for  the  sale  of  the  farm  by  Suttner  to  Wolf,  made 
on  December  10^  1903,  immediately  after  the  auction  sale^ 
was  abr(^ated  by  a  subsequent  parol  agreement  executed  De- 
cember 16,  1903,  the  date  of  the  deed.  The  rule  that  evi- 
dence so  dear  and  convincing  as  to  leave  no  reasonable  con- 
troversy on  the  subject  is  required  to  set  aside  a  solemnly  exe- 
cuted instrument  for  the  sale  of  real  estate  is  so  well  estab^ 
lished  and  universally  recognized  that  citation  of  authority 
is  needless.  In  approaching  the  questions  of  the  oaae  it  would 
be  erroneous  to  consider  that  any  of  the  negotiations  which 
preceded  and  led  up  to  the  execution  of  the  land  contract  on 
December  10, 1908,  were  not  merged  in  it.  It  is  a  well-reo- 
ognized  rule  that  when  parties  make  written  agreements  cov- 
ering the  subject  of  their  engagements,  without  uncertainty 
as  to  their  object  and  extent,  it  is  conclusively  presumed  that 
they  contain  the  whole  thereof,  and  they  cannot  be  contra- 
dicted or  varied  by  parol  evidence.  That  this  contract  be- 
tween Thomas  Suttner  and  Wolf  for  the  sale  of  the  farm  in- 
cluded an  agreement  that  the  purchase  price  of  the  farm 
should  be  $5,600  is  not  in  dispute.  This,  then,  is  conclusive 
on  them  unless  it  is  subsequently  altered  by  a  new  agreement 
That  the  land  contract  and  the  consideration  specified  in  it 
were  intended  to  be  binding  by  the  parties  is  significantly 
corroborated  by  the  declaration  of  Mr,  Wolf  that  it  was  made 
because  the  old  gentleman  was  aged  and  feeble,  and  that  he 
wanted  something  to  show  that  he  purchased  the  land  to  en- 
able him  to  enforce  the  sale  in  case  of  Suttner's  death  before 
a  deed  was  executed.  This  is  the  strongest  and  most  convinc- 
ing proof  that  it  expressed  their  engagement,  and  that  he  re- 
lied on  it  as  expressive  of  the  agreement  they  had  mada  But 
the  trial  court  found,  and  this  court  affirms  the  conclusion, 
that  the  parties,  mutually  agreeing  to  a  reduction  of  the  con- 
sideration from  $5,606  to  $4,000,  altered  it  by  parol  on  the 
day  the  deed  was  made.     This  inference  is,  to  my  mind,  not 
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warranted  by  any  interpretation  of  the  evidentiary  facts.  No 
change  is  shown  or  claimed  to  have  been  made  before  the  day 
when  the  deed  was  executed.  The  witnesses  testifying  on  this 
subject  at  the  time  the  deed  was  executed  were  Thomas  Sutt- 
ner,  his  son  John,  August  Dorn,  the  scrivener,  and  Oeorge 
Wolf.  Thomas  Suttner  denies  at  every  point  that  he  remit- 
ted anything  from  the  amount  agreed  upon.  The  defendant 
Oeorge  Wolf,  testifying  on  the  subject,  states:  WKen  Dorn, 
the  scrivener,  was  about  to  draw  the  deed,  he  asked  Mr.  Sutt- 
ner what  consideration  was  to  be  inserted,  and  that  Mr.  Sutt- 
ner then  turned  to  Wolf,  saying :  "Well,  how  shall  we  put  it 
in  ?"  and  that  Wolf  then  replied:  "It  is  yours;  I  have  nothing 
to  do  with  how  much  we  put  in;"  that  Suttner  then  said  that 
$5,500  was  the  last  bid  before  Wolfs  and  directed  Dorn  to 
insert  this  sum  in  the  deed ;  that  when  the  deed  was  drawn, 
providing  for  the  assumption  of  the  $3,400  mortgage,  $600 
had  been  paid,  and  that  Mr.  Dorn  said  to  Suttner:  "Now, 
Mr.  Suttner,  I  have  got  some  mortgage  notes  here  and  blanks ; 
what  shall  I  make  for  the  rest  of  the  purchase  money,  quite 
a  little  difference  yet  ?"  To  this  Suttner  is  said  to  have  re- 
plied: "That  is  all  settled;  you  have  got  no  more  to  do;  just 
finish  up  the  deed;"  and  that  Wolf  then  stated  to  Dorn: 
"Well,  finish  up  the  deed,  and  we  will  talk  it  over  after- 
wards." They  did  not  talk  it  over  afterwards.  This  narra- 
tive of  events  at  the  time  the  deed  was  executed  is  in  substance 
corroborated  by  the  evidence  of  Dorn  and  John  Suttner,  and 
is  all  of  the  positive  evidence  on  the  subject  of  the  reduction 
of  the  purchase  price  of  the  land. 

The  court  laid  stress  on  the  transaction  tending  to  show 
that  Wolf  agreed  to  deed  the  land  to  John  Suttner,  and  on 
some  admission  of  Thomas  Suttner  to  the  effect  that  John- 
was  to  have  the  place  for  $4,000,  as  corroborative  of  the  claim  v 
that  it  was  understood  that  $4,000  was  the  amount  agreed  to 
be  paid.  If  the  pBoof  were  suflScient  to  show  a  change  of  con- 
sideration from  the  $6,600  contained  in  the  written  contract. 
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it  would  at  most  show  a  reduction  to  $5,500,  the  amount  writ- 
ten into  the  deed,  but  I  deem  it  insufficient  to  show  that  even 
this  reduction  was  made.  Giving  the  fullest  weight  to  the 
positive  testimony  of  the  parties  and  the  circumstances  tend- 
ing to  show  that  a  change  of  consideration  from  that  ex- 
pressed in  the  contract  was  considered  by  the  parties,  it  seems 
to  me  wholly  inadequate  to  overthrow  the  written  contract, 
and  I  think  the  court  clearly  erred  in  holding  that  the  written 
agreement  was  abrogated  and  a  diiBFerent  consideration  agreed 
upon  by  the  parties.  In  my  view  the  plaintiff  is  entitled  to 
recover  $1,600. 


Wattkatt  ULclltsq  Company  and  another,  Eespondents,  vs. 

Citizens'  Mutuai.  Fibe  Insurance  Company  of  Janes- 

viixE,  Wisconsin,  Appellant 
Same,  Eespondents,  vs.  Boweb  City  Mutual  Pibb  Insub- 

ANCB  Company  of  Janesvillb,  Wisconsin,  Appellant. 
Same,  Eespondents,  vs.  Centbal  Manufactubebs'  Mutual 

Insubance  Company  of  Van  Webt,  Ohio,  Appellant 

November  7— December  ^,  1906, 

Fire  insurance:  Forfeiture:  Breach  of  promissory  toarranty:  Suspen- 
sion of  business:  "Cease  to  he  operated:'*  Application:  Admissi- 
hility:  Statutes:  Foreign  and  domestic  insurance  companies. 

1.  Policies  of  Insurance  of  the  Wisconsin  standard  form  provided, 
among  other  things,  that  the  entire  policy,  unless  otherwise  pro- 
Tided  by  agreement  indorsed  thereon  or  added  thereto,  should 
be  Yoid  if  the  subject  of  Insurance  were  a  manufacturing  estab- 
lishment and  it  ceased  to  be  operated  for  more  than  ten  consec- 
utive days.  The  risk  covered  a  flouring  mill  operated  by  water 
power.  By  reason  of  severe  weather  the  water  in  the  mill  race 
froze,  and  the  insured  was  therefore  unable  to  operate  the  mill 
for  more  than  ten  consecutive  days,  but  was  operating  it  when 
the  loss  occurred.  The  agent,  when  soliciting  the  insurance, 
knew  the  mill  was  operated  by  water  power,  and  that  in  se- 
vere weather  the  race  might  freeze  and  thereby  prevent  its 
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operation.  The  mill  was  not  in  operation  when  the  a^ent  ex- 
amined the  premises.    Held: 

(1)  The  specified  clause  in  the  policies  must  be  given  a  rea- 
sonable construction  in  the  light  of  the  conditions  attending 
the  subject  matter  of  the  contract  and  within  the  contemplation 
of  the  parties  when  the  contracts  were  made. 

(2)  The  cessation  of  operation  covered  by  the  policies  had 
no  reference  to  such  cessation  as  occurred  in  the  usual  course 
of  the  business  of  the  insured  or  as  arose  from  causes  beyond 
its  control. 

(3)  The  fact  that  the  mill  could  not  be  operated  in  severe 
weather  on  account  of  lack  of  power  was  an  existing  fact  and 
known  to  the  insurance  companies  at  the  time  of  issuing  the 
policies,  and  therefore  the  policy  provision  respecting  nonopera- 
tion  did  not  apply. 

2.  Sees.  1941—1  to  1941—13  and  1945a,  Stats.  1898,  respecting  "mu- 

tual companies  in  cities  and  villages/'  have  reference  to  insur- 
ance companies  organized  under  the  laws  of  Wisconsin  only,  and 
have  no  reference  to  foreign  mutual  fire  insurance  companies. 

3.  Sec.  1945a,  Stats.  1898  (requiring  that  all  fire  insurance  corpora- 

tions shall,  upon  the  issue  or  renewal  of  any  policy,  attach  to 
such  policy  or  Indorse  thereon  a  true  copy  of  any  application 
which  by  the  terms  of  such  policy  is  made  a  part  thereof  or  of 
the  contract  of  insurance  or  referred  to  therein,  or  which  may 
in  any  manner  affect  the  validity  of  such  policy),  excepts  from 
its  operation,  among  other  insurance  corporations,  mutual  com- 
panies in  cities  and  villages.  Plaintiff  signed  an  application, 
addressed  to  an  Ohio  mutual  insurance  company,  requesting. 
$4,000  of  insurance  on  its  flouring  mill  and  represented  that 
when  the  mill  was  not  in  operation  it  maintained  therein  a 
watchman.  The  agent,  on  receipt  of  such  application,  placed 
$2,000  of  the  insurance  in  the  Ohio  company,  and  $1,000  each  in 
Wisconsin  city  mutual  companies.  In  an  action  to  recover  for 
a  loss  under  such  policies  the  defendants  offered  proof  of  the 
application  and  its  falsity.  The  applicatipn  was  not  attached 
to  the  Wisconsin  policies  or  referred  to  therein.  The  testimony 
was  ruled  out    Held: 

(1)  The  ruling  was  proper  as  to  the  Ohio  company,  since  it 
was  not  within  the  exceptions  of  sec.  1945a. 

(2)  The  ruling  was  also  proper  as  to  the  domestic  companies,, 
since  they  were  not  parties  to  the  application  addressed  exclu- 
sively to  the  Ohio  company. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed^ 
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The  plaintiff  Waukau  Milling  Company  obtained  insur- 
aaoe  upon  its  mill  and  madunerj  under  three  separate  poli- 
cies ^th  the  defendants,  one  for  $2,000  in  the  Central  Manu- 
facturers' Mutual  Insurance  Company,  of  Van  Wert,  Ohio, 
and  a  poli<r^  in  each  of  the  other  two  defendant  companies 
for  $1,000  each.  A  loss  occurred  by  fire,  in  consequence  of 
which  separate  BCtioDA  were  commenced  against  each  company. 
These  actions  were  afterwards  consolidated.  The  plaintiff 
jB.  H.  Hackett  joined  as  mortgagee  of  the  insured  premises. 
Several  defenses  were  raised  in  the  anawera^  but  were  finally 
reduced  to  two,  namely:  (1)  That  the  polieiea  were  avoided 
becauae  the  mill  oeaaed  to  be  operated  for  more  than  ten  con- 
secutive days,  contrary  to  the  stipulations  in  the  policies. 
(2)  That  the  plaintiff  failed  to  keep  a  watchman  on  the  prem- 
ises at  all  times  ^dien  the  mill  was  not  in  operation.  The 
eaae  was  tried  by  the  court  and  a  jury  and  the  fdllawing  ver- 
dict returned: 

^^(1)  Did  Lorenze  at  the  time  he  made  application  for  in- 
auranee  state  to  Brownell  in  substance  that  he  expected  that, 
during  a  part  of  the  time  in  the  following  winter,  the  mill 
would  not  run  on  account  of  the  weather  ?  A.  Yes.  (2)  Did 
the  mill  run  after  the  29th  of  November,  1904,  at  all  times 
when  it  was  practicable  to  do  so  with  the  water  which  they 
then  had!  A.  Tea.  (8)  Was  the  lade  of  water  power  dur- 
ing the  winter  due  to  any  want  of  ordinary  care  and  prudence 
on  the  part  of  the  plaintiff  or  its  officers  and  agents  ?  A,  No.'' 

Motions  were  made  by  both  aides  for  juc^ment,  and  mo- 
tions to  set  the  verdict  aside  and  for  a  new  trial  were  made 
OMk  behalf  of  defendants.  Judgment  was  ordered  and  entered 
for  pkintiffa  upon  the  verdict  for  $1,058.75  against  each 
of  defendants  Citizemtl'  Mtdu4d  Fire  Insurance  Company  and 
Bower  City  Inturanee  Company,  ef  Janesville^  and  against 
the  Central  Manufacturers'  Muiual  Inmurance  Compamy  for 
$2^077.23.  The  judgment  furdier  provided  that,  at  the  time 
of  issoxBg  the  policies  and  since^  the  plaintiff  B.  H.  Haekett 
had  an  interest  in  the  insured  property  as  mortgagee,  and  at 
Vol.  130—4 
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the  time  of  trial  this  interest  amoTinted  to  $2,500  with  in- 
terest at  six  per  cent,  from  October  8,  1904,  and  that  there 
be  paid  to  him  as  such  mortgagee  $2,500  and  interest  From 
this  judgment  defendants  appealed. 

John  M.  WhUeheadj  for  the  appellant  Citizens'  Mutual 
Fire  Insurance  Company. 

Thos.  8.  Nolan,  for  the  appellant  Bower  City  Mviual  Fire 
Insurance  Company. 

Myron  H.  Beach,  for  the  appellant  Cenirdl  Manufacturers* 
Mutual  Insurance  Company. 

For  the  respondents  there  was  a  brief  by  Barbers  &  Beg- 
linger,  and  oral  argument  by  Charles  Barber  and  Fred  Beg- 
linger. 

Kjsbwin,  J.  The  property  covered  by  the  policies  in  ques- 
tion consisted  of  a  three-story  water-power  flour  and  feed  mill 
building  with  equipments.  It  was  located  in  Waukau,  a 
small  village  in  Winnebago  county,  Wisconsin,  near  a  small 
creek  which  is  fed  by  Rush  lake.  For  several  years  prior  to 
the  date  of  the  policies  in  suit  the  miU  had  been  run  only  by 
water  power,  and  during  the  winter,  when  water  power  was 
not  available,  it  was  not  operated.  The  insurance  was  solicited 
by  an  agent  of  the  companies  named  Brownell,  who  visited 
and  examined  the  property  November  9,  1904,  accompanied 
by  Mr.  Lorenze,  president  of  plaintiff  Waukau  Milling  Com- 
pany. BrowneU  knew  that  the  mill  was  a  water-power  mill 
and  the  conditions  and  situation  of  the  water  power,  and  that 
in  severe  weather  the  race  which  carried  the  water  from  the 
pond  to  the  miU  would  freeze  and  thereby  prevent  the  opera- 
tion of  the  mill.  After  examination  of  the  property  the  agent 
took  a  written  application  from  Mr.  Lorenze  for  $4,000  of 
insurance  on  the  property  in  the  defendant  Central  Manu- 
facturers* Insurance  Company,  of  Van  Wert,  Ohio,  the  ap- 
plication being  addressed  to  that  company  only,  and  for- 
warded the  same  to  H.  J.  Cunningham,  agent  of  the  three 
companies,  at  Janesville,  Wisconsin.     Cunningham,  instead 
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of  putting  the  insurance  in  the  Central  Manufacturers'  In- 
surance Company,  in  accordance  with  the  application,  split 
it  up,  putting  $2,000  in  the  Ohio  company  and  $1,000  in 
each  of  the  other  companies,  and  the  three  policies  were  for- 
warded to  plaintiff  WavJcau  Milling  Company.  The  policies 
were  all  of  the  Wisconsin  standard  form  and  none  of  them 
in  any  way  referred  to  the  application.  This  application  was 
offered  in  evidence  by  defendants  on  the  trial  and  ruled  out 
At  the  time  the  agent,  Brownell,  examined  the  premises  the 
mill  was  not  in  operation,  and  did  not  commence  to  run  until 
about  three  weeks  thereafter.  From  November  29,  1904,  to 
January  1,  1905,  the  mill  was  operated,  but  during  the  fore 
part  of  January,  1905,  the  weather  became  so  severe  that  the 
water  in  the  race  froze,  and,  owing  to  the  severity  of  the 
winter,  plaintiffs  were  unable  to  operate  the  mill  until  about 
March  24, 1905,  at  which  time  they  resumed  operation.  The 
policies  were  issued  November  10,  1904.  In  March,  1905, 
Mr.  Lorenze  obtained  from  the  defendants  permission  to 
make  alterations  and  repairs  and  install  additional  machinery 
in  the  mill.  This  permission  was  granted  in  the  form  of  a 
rider,  which  was  attached  to  each  policy,  dated  March  13, 
1905.  On  March  30, 1905,  the  fire  which  destroyed  the  prop- 
erty occurred.  The  application  for  insurance  to  the  Central 
Manufacturers'  Insurance  Company,  of  Van  Wert,  Ohio, 
heretofore  referred  to,  contained  question  and  answer  to  the 
effect  that  the  plaintiff  WavJcau  Milling  Company  kept  a 
watchman  on  the  premises  at  all  times  when  the  mill  was  not 
in  operation. 

1.  It  is  claimed  on  the  part  of  the  defense  that  each  policy 
became  void  because  the  mill  ceased  to  be  operated,  contrary 
to  the  provisions  of  the  policy.    Each  policy  provides : 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  ...  if 
the  subject  of  insurance  be  a  manufacturing  establishment 
and  .  .  ^  if  it  cease  to  be  operated  for  more  than  ten  con- 
secutive days." 
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The  question,  therefore,  arise*  under  thia  head,  whether 
the  failure  to  operate  the  mill  for  more  than  ten  oonseeutive 
days  becauBe  of  lade  of  water  power  oooaaioned  by  the  seirere 
weather  rendered  the  policiee  void.  The  clause  in  the  policy 
referred  to  must  have  a  reasonable  construction  in  the  light 
of  the  conditions  attending  the  subject  matter  of  the  contract 
and  within  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made.  It  will  be  admitted  that  the  provision  ia 
not  an  arbitrary  one  which  will  be  enforced  according  to  it& 
letter  and  under  all  oireumstanoes,  regardless  of  whether  the 
cause  of  such  failure  to  operate  is  beyond  the  control  of  the 
assured,  or  whether  the  nonoperation  be  such  as  may  fairly 
be  said  to  have  been  within  the  contemplation  of  the  parties 
when  the  contract  was  made  as  attending  the  use  of  the  in- 
sured property.  So  it  has  often  been  held  that  a  mere  tem- 
porary cessation  of  operation  due  to  natural  causes  is  not  a 
violation  of  a  clause  similar  to  the  one  under  consideration. 
Ladd  V.  JEtna  Ins.  Co.  147  N.  Y.  478,  42  N.  E.  197;  Whit- 
ney V.  Black  Eiver  Ins.  Co.  72  N.  T.  117 ;  Believue  R.  M. 
Co.  V.  London  &  L.  F.  Ins.  Co.  4  Idaho,  a07,  39  Pac.  196. 
Where,  as  in  the  ease  at  bar,  it  was  known  to  the  insurance 
company  at  the  time  of  issuing  the  policy  that  the  insured 
mill  might,  by  reason  of  lack  of  power  during  the  term  cov- 
ered by  the  policy,  be  forced  to  cease  operation  for  a  part  of 
the  season,  it  must  follow  that  the  period  of  such  cessation 
must  have  been  contemplated  by  the  parties  to  the  contract 
as  not  falling  within  the  clause  against  cessation  of  opera- 
tion. The  cessation  of  operation  covered  by  the  policy  mani- 
festly has  no  reference  to  such  as  occurs  in  the  usual  course 
of  the  business,  or  such  as  arises  from  causes  beyond  the  con- 
trol of  the  insured.  Here  the  evidence  shows,  and  the  jury 
found,  that  the  defendants  knew  at  the  time  the  policies  were 
issued  that  during  the  enisuing  winter  the  mill  might  not  run 
on  account  of  weather  conditions  causing  failure,  of  water 
power,  and  that  the  mill  did  in  fact  run  at  all  times  practi- 
cable when  it  had  power,  and  that  the  lack  of  power  during 


4]  AUGUST  TEEM,  1906.  63 

Waukaa  Milling  Co.  v.  CitiJceiiB*  Mut.  F.  Ins.  Co.  130  Wis.  47. 

the  times  it  was  not  operated  was  not  due  to  any  want  of 
ordinary  care  on  the  part  of  the  milling  company.  So  it 
seems  dear  that  the  parties  contracted  with  reference  to  the 
existing  conditions  of  the  business,  and  contemplated  that  the 
mill  might  not  be  operated  during  part  of  the  season  on  ac- 
count of  lack  of  power,  and  that  such  failure  to  operate 
would  not  come  within  the  clause  of  the  policies  in  question. 
Such  clause  cannot  work  a  forfeiture  because  of  failure  to 
operate  on  account  of  conditions  which  milsthave  been  in  con- 
templation of  the  parties  when  the  contract  of  insurance  was 
made.  We  think  the  great  weight  of  authority  supports  the 
doctrine  that  the  failure  to  operate  under  the  circumstances 
in  this  case  was  not  such  a  cessation  of  operation  as  is  con- 
templated by  the  clause  in  the  policies  in  question.  Ladd  v. 
JEtna  Ins.  Co,  147  K  T.  478,  42  K  E.  1974  Whitney  v. 
Black  River  Ins.  Co.  72  N".  T.  117 ;  Bellevue  B.  M.  Co.  v. 
London  &  L.  F.  Ins.  Co.  4  Idaho,  307,  39  Pac.  196 ;  Rosen- 
crans  v.  N.  A.  Ins.  Co.  66  Mo.  App.  352 ;  American  F.  Ins. 
Co.  V.  Brighton  C.  Mfg.  Co.  126  111.  131,  17  N.  E.  771 ; 
City  P.  A  S.  M.  Co.  v.  Merchants',  M.  dC.M.  F.  Ins.  Co. 
72  Mich.  654,  40  N.  W.  777;  Poss  v.  Western  A.  Co.  7  Lea, 
704;  May  v.  Buckeye  M.  Ins.  Co.  26  Wis.  291. 

In  Ladd  v.  JStna  Ins.  Co.  147  N.  Y.  478,  42  N.  E.  197, 
the  policy  covered  a  water-power  sawmill  building  and  ma- 
diinery,  and  oontained  a  stipulation  similar  to  the  one  in 
question  here.  Operation  ceased  for  about  a  month,  owing 
to  the  illness  of  the  sawyer.  It  was  claimed  that  the  policy 
was  rendered  void  because  the  mill  ceased  to  be  operated  for 
more  than  ten  consecutive  days,  contrary  to  the  provisions  of 
the  policy.  The  court  held  that  the  temporary  shutting  down 
of  the  mill  on  account  of  sickness  of  the  operator  did  not  con- 
stitute a  violation  of  the  policy.  At  page  484  (42  K.  E.  198) 
the  court  said : 

''We  are  unable  to  agree  with  the  defendant's  contention 
that  this  clause  of  the  policy  is  too  clear  for  argument,  and 
that  any  temporary  cessation  of  the  operation  of  the  ma- 
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chinery  in  a  manufacturing  establishment  by  reason  of  sick- 
ness, breakdown,  low  water,  or  other  unavoidable  cause,  al- 
though it  is  not  the  intent  of  the  insured  to  cease  operating 
or  to  allow  the  premises  to  become  vacant  or  unoccupied,  is 
a  clear  violation  of  its  provisions." 

In  Whitney  vj  Black  River  Ins.  Co.  72  N.  Y.  117,  the 
policy  contained  the  provision  rendering  it  void  in  case  the 
premises;  should  become  "vacant  and  unoccupiei"  In  this 
case  the  mill  was  operated  by  water  power,  and  it  was  held 
that  delays  and  interruptions  incident  to  the  business,  such 
as  low  water,  diminished  custom,  or  derangement  of  machin- 
ery causing  a  temporary  discontinuance  of  the  use  of  the 
mill,  did  not  constitute  a  breach  of  the  condition,  or  render 
the  mill  "vacant  and  unoccupied"  within  the  meaning  of  the 
policy.    At  page  120  the  court  said : 

"The  description  in  the  policy  shows  that  the  defendant 
knew  that  the  mill  was  operated  by  water  power,  and  as  it 
was  a  sawmill  the  insurer  must  be  presumed  to  have  known 
that  sawmills  are  or  may  be  used  as  well  for  custom  work  as 
for  sawing  the  logs  of  the  owner,  and,  as  machinery  was 
used  for  the  operation  of  the  mill,  the  fact  that  it  was  liable 
to  break  down  and  need  repairs  must  also  have  been  within 
the  contemplation  of  the  parties  when  the  policy  was  issuedl 
The  interruptions  of  the  business  and  the  discontinuance  of 
the  active  \ise  of  the  sawmill  by  reason  of  low  water,  dimin- 
ished custom,  or  derangement  of  the  machinery,  if  held  to  be 
a  violation  of  the  condition  and  to  create  a  vacancy  and  non- 
occupation  of  the  building  within  the  true  meaning  of  the 
condition,  would  greatly  impair  the  value  of  the  contract  as 
a  contract  of  indemnity,  and  the  result  would  be  that  the 
contract  would  be  deemed  forfeited  by  the  happening  of 
events  which  might  reasonably  have  been  anticipated,  and 
which  were  among  the  common  incidents  of  the  business  car- 
ried on  on  the  insured  premises." 

In  Bellevue  R.  M.  Co.  v.  London  &  L.  F.  Ins.  Co.  4  Idaho, 
307,  39  Pac.  196,  the  clause  in  the  policy  was  identical  with 
those  in  the  policies  before  us.  The  mill  ceased  to  be  oper- 
ated because  the  mill  race  froze  up  in  the  winter,  as  it  had 
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for  several  years  prior  to  the  writing  of  the  policy,  which  fact 
was  known  to  the  agent  of  the  company  before  issuing  the 
policy.  It  was  held  that  the  period  of  nonoperation  was  in- 
cident to  the  use  of  the  mill  and  taken  into  consideration  by 
the  insurance  company  when  it  issued  the  policy.  In  Ameri- 
can F.  Ins.  Co.  V.  Brighton  C.  Mfg.  Co.  126  HI.  131,  17  N. 
£.  771,  the  policy  contained  a  clause  providing  that,  if  the 
subject  of  insurance  be  a  manufacturing  establishment  and 
ceased  to  be  operated  without  agreement  indorsed  upon  the 
policy,  the  insurance  should  cease.  The  property  covered 
«was  a  cotton-miU  building  and  the  plant  necessary  to  run  it. 
Operations  were  suspended,  so  far  as  running  the  mill  was 
concerned,  for  about  eight  days  before  the  fire  because  of 
difficulty  in  securing  the  proper  quality  of  cotton.  It  was 
claimed  that  such  suspension  of  operation  was  a  ceasing  to 
operate  within  the  clause  of  the  policy  and  avoided  the  in* 
surance,  but  it  was  held  that  there  was  no  cessation  of  opera- 
tion within  the  meaning  of  the  policy,  but  simply  a  tempo- 
rary suspension  of  business.  In  City  P.  <fe  8.  M.  Co.  v.  Mer- 
chants', M,  &  C.  M.  F.  Ins.  Co.  72  Mich.  654,  40  N.  W.  777, 
the  poliqr  provided  that  if  the  mill  should  cease  to  be  oper- 
ated, unless  shut  down  for  repairs,  without  a  notice  to  or 
consent  of  the  company,  the  policy  should  become  void.  The 
mill  was  a  shingle  mill  and  was  operated  in  connection  with 
a  planing  milL  The  shingle  mill  had  not  been  operated  from 
July  29  to  September  10,  1886,  at  which  latter  date  it  was 
burned.  The  mill  was  not  operated  because  the  stock  of  logs 
had  been  exhausted,  and  a  new  supply  was  expected  from  day 
to  day,  but  their  delivery  was  delayed  on  account  of  a  low 
stage  of  water.  It  was  held  that  the  ceasing  to  operate  was  a 
mere  temporary  suspension,  and  that  such  suspension  could 
not  be  regarded  as  a  "ceasing  to  operate"  within  the  mean- 
ing of  the  policy.  In  Poss  v.  Western  A.  Co.  7  Lea,  704,  the 
factory  shut  down  by  reason  of  an  epidemic  of  yellow  fever, 
and  was  not  in  operation  at  the  time  of  the  fire.     It  was 
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claimed  that  there  was  a  ceasing  to  operate  which  rendered 
the  policy  void.  It  was  held  that  the  clause  in  the  policy  re- 
ferred to  a  permanent  and  not  a  temporary  cessation  of  opera- 
tion of  the  establishment,  and  that  such  failure  to  operate 
occasioned  by  the  epidemic  was  not  a  permanent  cessation  of 
operation,  and  therefore  did  not  avoid  the  policy.  Referring 
to  this  clause  the  court  said : 

"It  could  never  have  been  intended  to  apply  to  a  ceasing 
to  operate  occasioned  by  the  usual  incidents  to  the  business, 
among  which  would  be  the  impossibility  of  procuring  opera- 
tives temporarily  for  any  cause." 

The  doctrine  of  the  foregoing  cases  is  in  harmony  with 
the  rule  laid  down  by  this  court  in  May  v.  Buckeye  M.  Ins. 
Co.  25  Wis.  291. 

We  shall  not  extend  this  opinion  by  a  review  of  the  nu- 
merous cases  cited  to  our  attention  by  counsel  for  defendants, 
but  may  say  in  passing  that  they  have  received  careful  at- 
tention. Many  of  them  rest  upon  the  doctrine  that  evidence 
of  parol  agreements  at  or  prior  to  the  time  of  issuing  the 
policy,  or  evidence  of  waiver  of  conditions  as  to  future  con- 
duct respecting  the  subject  matter  of  the  insurance  contrary 
to  the  provisions  of  the  policy,  is  not  admissible.  Other  cases 
cited  recognize  the  distinction  between  agreements  respect- 
ing waiver  of  conditions  as  to  future  conduct  and  knowledge 
of  existing  conditions  respecting  the  property  insured.  In 
Sowers  v.  MvJtual  F.  Ins.  Co.  113  Iowa,  561,  553,  85  N.  W. 
764,  the  court  said: 

"While  an  insurance  company  may  be  bound  by  knowl- 
edge of  its  soliciting  agent  regarding  past  or  present  condi- 
tions, such  an  agent  has  no  power  to  waive  future  condi- 
tions." 

In  Stone  v.  Howard  Ins.  Co.  153  Mass.  475,  at  page  480 
(27  N.  E.  6),  the  court  said: 

"Where  an  existing  fact  is  at  variance  with  a  clause  of  an 
insurance  policy,  and  is  known  by  the  company  to  be  so, 
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there  may  be  an  implication  that  the  clause  is  not  insisted  on. 
Newmarket  8av.  Bank  v.  Royal  Ins.  Co.  150  Mass.  374,  23 
N.  E.  210.  But  a  clause  which  makes  express  provision  for 
the  future  cannot  be  thus  done  away  with." 

In  McNiemey  v.  Agricultural  Ins.  Co.  48  Hun,  239,  at 
page  243,  the  court  said : 

''It  is  now  well  settled  that  knowledge  of  an  existing  fact 
that  would  avoid  the  policy  from  its  date  will  estop  an  in- 
surer from  insisting  upon  such  fact  as  a  breach  of  a  war- 
ranty. Van  Schoick  v.  Niagara  F.  Ins.  Co.  68  N.  T.  434 ; 
Woodruff  V.  Imperial  F.  Ins.  Co.  83  N.  Y.  133 ;  Short  v. 
Home  Ins.  Co.  90  N.  T.  16." 

The  point  was  considered  by  this  court  in  Welch  v.  Fire 
Asso.  120  Wis.  456,  461,  98  N.  W.  227,  where  it  is  said: 

"In  Roberts  v.  Continental  Ins.  Co.  41  Wis.  321,  after 
citing  a  long  line  of  decisions  in  this  court,  it  was  said,  in 
effect,  that  if,  when  the  agent  of  an  insurance  company  de- 
livers a  policy  of  insurance,  he  has  knowledge  of  facts  as  re- 
gards the  subject  of  the  insurance  inconsistent  with  the  terms 
'oi  the  policr^,  the  assurer,  by  accepting  the  premium,  is  es- 
topped from  declaring  the  policy  void  because  the  terms  there- 
of were  not  so  dbanged  in  writing  as  to  conform  to  the  facts/' 
and  citing  a  long  line  of  decisions  to  that  effect. 

The  fact  that  the  mill  could  not  be  operated  in  severe 
winter  weather  on  account  of  lack  of  power  was  an  existing 
fact  and  known  to  the  companies  at  the  time  of  issuing  the 
policies.  The  provision,  therefore,  respecting  npnoperation 
had  no  reference  to  temporary  cessation  of  operation  occa- 
sioned by  lack  of  power. 

2.  The  defense  that  no  watchman  was  kept  in  the  mill 
turns  upon  whether  the  application  to  the  defendant  Ohio 
company  was  admissible  and  binding  upon  the  plaintiff. 
None  of  the  policies  refer  to  this  application  or  require  the 
keeping  of  a  watchman,  so,  unless  the  application  is  a  part  of 
the  contract,  there  was  no  requirement  for  a  watchman,  and 
henoe  no  violation  of  the  policy  for  failure  to  keep  one  in  the 
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mill.  The  application  was  addressed  to  the  Ohio  company 
and  made  no  reference  to  the  other  companies  or  the  Janes- 
ville  agency.  It  called  for  $4,000  insurance  in  the  Ohio 
company  for  five  years,  and  contained  the  following  pro- 
vision : 

*'And  the  applicant  hereinbefore  named,  by  accepting  this 
policy  bearing  even  number  and  date  herewith,  becomes  a 
member  of  this  company  and  agrees  to  pay  it  the  premium 
annually  during  the  life  of  this  policy,  and,  in  addition  there- 
to, such  sum  or  sums,  in  no  event  to  exceed  in  the  aggregate 
five  times  the  amount  of  said  annual  premium,  at  such  time 
or  times,  in  such  manner,  and  by  such  instalments  as  the  di- 
rectors of  said  company  shall  assess  or  order,  pursuant  to  its 
charter  and  by-laws  and  the  laws  of  the  state  of  Ohio.  And 
warrants  the  answers  to  the  above  questions  to  be  full,  true, 
and  material  to  the  risk  and  shall  be  continuing  warranties 
during  the  life  of  said  policy;  and  this  application  is  made 
the  basis  upon  which  said  policy  is  issued  and  becomes  a 
part  of  same.** 

The  application  was  excluded  by  the  court  below,  and  the 
ruling  in  that  regard  is  complained  of.  It  is  claimed  that 
the  application  was  admissible  as  to  the  Ohio  company  be- 
cause it  was  a  "mutual  company  in  cities  and  villages"  with- 
in the  meaning  of  sec.  1945a,  Stats.  1898.  The  statute  pro- 
vides : 

"All  fire  insurance  corporations  except  town  insurance  cor- 
porations, millers'  and  manufacturers',  mutual  companies  in 
cities  and  villages,  druggists'  mutual  companies,  church  in- 
surance corporations  and  retail  lumber  dealers'  insurance 
associations  shall,  upon  the  issue  or  renewal  of  any  policy, 
attach  to  such  policy  or  indorse  thereon  a  true  copy  of  any 
application  or  representations  of  the  assured  which  by  the 
terms  of  such  policy  are  made  a  part  thereof  or  of  the  con- 
tract of  insurance  or  referred  to  therein,  or  which  may  in  any 
manner  affect  the  validity  of  such  policy.  The  omission  so 
to  do  shall  not  render  the  policy  invalid,  but  if  any  corpora- 
tion neglect  to  comply  with  the  requirements  of  this  section 
it  shall  forever  be  precluded  from  pleading,  alleging  or  prov- 
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ing  such  application  or  representatioxiSy  or  any  part  thereof^ 
or  the  falsity  thereof  or  any  part  thereof  in  any  action  upon 
such  policy;  and  the  plaintiff  in  any  such  action  shall  not  be 
required  in  order  to  recover  either  to  plead  or  prove  such  ap- 
plication or  representations^  but  may  do  so  at  his  option.'' 

It  is  claimed  by  counsel  for  the  Ohio  company  that  '^mu- 
tual companies  in  cities  and  villages"  within  the  meaning  of 
this  statute  includes  the  defendant  Ohio  company  organized 
under  the  laws  of  Ohio,  and  hence  that  it  could  prove  the 
application  and  the  falsity  thereof,  although  not  attached  to 
the  policy  or  referred  to  therein.  A  careful  examination  of 
the  statutes  respecting  mutual  fire  insurance  companies  in 
this  state  and  the  history  of  such  legislation  convinces  us  that 
sees.  1941 — 1  to  1941 — 13,  respecting  "mutual  companies  in 
cities  and  villages,"  have  reference  to  companies  organized 
under  the  laws  of  this  state  only,  and  that  "mutual  compa- 
nies in  eities  and  villages"  mentioned  in  sec.  1945a  refer  to 
such  companies  organized  under  the  laws  of  this  state.  These 
several  mutual  fire  insurance  companies  excepted  from  the 
operation  of  sec  1945a  ("town  insurance  corporations,  mill- 
ers' and  manufacturers',  mutual  companies  in  cities  and  vil- 
lages, druggists'  mutual  companies,  church  insurance  corpo- 
rations and  retail  lumber  dealers'  insurance  associations") 
manifestly  have  reference  to  local  companies  and  associa- 
tions within  the  limits  of  the  state  and  authorized  to  organize 
under  the  laws  of  the  state  for  mutual  protection.  Their 
powers  are  defined  by  statute.  They  are  obviously  intended 
to  provide  for  classes  of  persons  having,  by  reason  of  loca- 
tion, occupation,  or  association,  a  mutual  interest  in  fire  pro- 
tection. Sec  1941 — 1,  Stats.  1898,  provides,  in  effect,  that 
any  number  of  persons,  not  less  than  twenty-five,  residing 
in  any  city  or  cities,  village  or  villages  in  the  same  county, 
who  shall  own  collectively  insurable  property  of  not  less  than 
$25,000  in  value  which  they  desire  to  have  insured,  may 
form  themselves  into  a  corporation  for  mutual  insurance  by 
complying  with  the  conditions  named,   which  include   the 
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signing  of  artidee  of  orgBnization,  reciting  that  they  are  resi- 
dents of  a  certain  city  or  cities  or  Tillages  in  some  county  in 
the  state  of  Wisconsin;  and  sec.  1941 — 6  provides,  substan- 
tially, that  no  such  corporation  shall  insure  any  property  out 
of  the  city  or  village  in  which  it  is  located,  unless  a  resolu- 
tion be  adopted  by  a  majority  of  tlie  members  authorizing  the 
directors  to  insure  property  in  other  villages  and  cities  than 
that  in  which  the  corporation  is  located,  and  in  cities  and 
villages  of  counties  adjoining  such  county.  It  is  plain  that 
these  ^'mutual  companies  in  cities  and  villages,"  restricted 
in  their  scope  and  powers  as  they  are,  were  intended  by  the 
legislature  to  refer  to  mutual  companies  organized  in  cities 
:and  villages  in  this  state,  and  have  no  reference  to  foreign 
mutual  fire  insurance  companies.  The^e  is  nothing  in  the 
statute  to  indicate  that  it  was  the  intention  of  the  legislature 
that  sees.  1941 — 1  to  1941 — 13  should  apply  to  corporations 
organized  outside  of  the  limits  of  the  state  of  Wisconsin,  and 
hence  we  must  presimie  that  these  statutes  have  no  operation 
beyond  the  territorial  limits  of  the  state  and  apply  only  to 
persons  and  things  in  this  state.  23  Am.  &  Eng.  Ency.  of 
Law  (1st  ed.)  346  (bottom);  BtUterfield  v.  Oghom,  1  Dis- 
ney (Ohio)  550;  Story,  Confl.  of  Laws,  §§  18,  19,  20;  Chdp- 
pell  V.  Pwrday,  14  M.  &  W.  303.  In  Farnum  v.  Blachstone 
Canal  Corp.  1  Sumn.  46,  Stoey,  J.,  says : 

"Every  legislature,  however  broad  may  be  its  enactments, 
is  supposed  to  confine  them  to  cases  or  persons  within  the 
reach  of  its  sovereignty." 

Bespecting  the  Janesville  companies  organized  under  the 
laws  of  this  state,  the  application  was  not  made  to  them. 
They  cannot  be  said  to  be  parties  in  any  sense  to  the  applica- 
tion made  exclusively  to  the  Ohio  company,  and  therefore  it 
was  properly  excluded  as  to  them.  The  policies  issued  by  the 
Janesville  companies  were  for  $1,000  each  for  the  term  of 
one  year.  They  in  no  way  referred  to  the  application,  which 
was  made  to  the  Ohio  company  for  $4,000  insurance  for  five 
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years.  It  cannot  be  said  that  the  Janesville  policies  were  is- 
sued upon  the  application  to  the  Ohio  company  or  that  such 
application  was  an  application  to  the  Janesville  companies. 
The  plaintiff  WavJcau  Milling  Company,  therefore,  did  not 
contract  with  the  Janesville  companies  that  it  would  keep  a 
watchman  in  the  mill.  VUas  v.  N.  Y.  C.  Ins.  Co.  72  N.  Y. 
5»0. 

We  therefore  hold  that  there  was  no  proof  that  the  plaintiff 
Waukaai  Milling  Company  agreed  to  keep  a  watchman  in  the 
premiBes,  and  that  there  was  no  breach  of  the  provision  in 
the  policies  respecting  cessation  of  operation.  It  follows, 
therefore,  that  the  judgment  of  the  court  below  must  be  af- 
firmed. 

By  the  Cemri.— The  judgment  is  affirmed. 


BoHLOFV,  Bespondent,  vs.  Am  Association  fob  Luther- 
▲us  IN  WiBOONSiK  AND  Othbb  States,  Appellant 

y^vem^^r  S^-December  4,  1906. 

Benefit  sodetieM:  Actions:  ConditioTis  precedent:  Abatement:  Proofs: 
of  Oeath:  Amendment:  Nonsuit:  Suicide:  Appeal  and  error:  New 
trial:  Be9t  evidence:  Public  records:  Oompetencp:  Hearsay, 

1.  Under  the  regulations  of  a  mutual  benefit  society  its  contracts 

of  insurance  were  payable  within  ninety  days  after  the  receipt 
of  proofs  of  death.  The  original  proofs  were  received  nearly 
seven  months  prior  to  the  commencement  of  the  action,  but  an 
amendment  thereto  was  received  less  than  ninety  days  before 
the  action  was  commenced.  Held,  that  the  amendment  did  not 
operate  as  an  extension  of  the  time  of  payment  or  of  the  time 
for  the  commencement  of  the  action,  and  therefore  the  court 
did  not  err  in  its  refusal  to  abate  the  action  on  that  ground. 

2.  Under  a  certificate  in  a  mutual  benefit  society  providing,  in  case 

of  the  death  of  a  member  by  suicide,  that  the  only  liability  un- 
der the  contract  should  be  the  amount  of  benefit  assessments 
paid  to  the  association  by  the  member,  the  original  proofs  of 
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death  contained  a  statement  in  a  physician's  affidavit,  in  answer 
to  a  question  as  to  the  direct  cause  of  death:  "Gunshot  wound 
in  heart  Case  of  suicide/'  and  also  a  statement  of  the  benefi- 
ciary that  the  insured  "was  killed  by  shooting  himself  in  the 
heart,  according  .to  verdict  of  coroner's  Jury."  Thereafter  the 
beneficiary,  who  had  no  personal  knowledge  of  the  manner  of 
assured's  death,  by  amendment  stated  that  she  made  such  origi- 
nal proofs  without  fully  "comprehending  or  understanding  the 
meaning  and  Import  of  the  same,"  and  that  the  statement  was 
based  on  rumors  and  current  talk  among  citizens.  It  was  con- 
tended that  by  reason  of  such  proofs  the  court  should  have 
granted  defendant's  motion  to  abate  the  action  and  a  subse- 
quent motion  for  a  nonsuit.    Held: 

(1)  Such  proofs,  at  most,  were  mere  prima  facie  evidence  of 
the  facts  therein  stated. 

(2)  The  court  did  not  err  In  refusing  to  abate  the  action  or 
to  grant  a  nonsuit. 

^.  A  second  proof  of  death  does  not  nullify  a  prior  proof  returned 
by  the  company,  but  such  proofs  are  to  be  taken  together,  as 
supplying  each  other's  defects,  and  if,  combined,  they  answer 
the  requirements  of  the  policy,  the  law  is  satisfied. 

4.  In  an  action  on  a  benefit  certificate  the  sole  defense  was  suicide. 

The  Jury  returned  a  verdict  that  the  insured's  death  was  not 
"caused  by  suicide,  whether  sane  or  insane."  Error  was  as- 
signed because  the  court  refused  to  set  aside  the  verdict  and 
grant  a  new  trial.  Held,  that  the  verdict  was  sustained  by  the 
evidence  stated  In  the  opinion. 

5.  In  an  action  on  a  benefit  certificate  where  the  only  defense  was 

suicide  of  the  member,  the  court  correctly  instructed  the  Jury 
as  to  the  burden  of  proof,  that  the  presumption  of  law  was 
against  the  commission  of  suicide,  and  that  defendant  must 
overcome  this  presumption  by  a  preponderance  of  evidence.  The 
proofs  of  death  and  amendments  thereto  did  not  deny  the  fact 
of  suicide  nor  withdraw  a  statement  of  suicide  made  in  the 
original  proofs,  and  the  defendant  requested  no  instructions  as 
to  the  proofs  of  death  being  considered  as  evidence  in  the  case. 
Held  that,  the  determination  of  the  question  whether  the  de- 
ceased Intentionally  killed  himself  being  for  the  Jury  under  the 
instructions  of  the  court,  any  presumption  of  suicide  arising 
from  the  proofs  of  death  was  not  stronger  than  the  general  pre- 
sumption against  suicide,  and  did  not  shift  the  burden  of  proof. 
C.  In  an  action  on  a  benefit  certificate  where  the  defense  was  sui- 
cide, a  certified  copy  of  the  certificate  of  death  made  by  the 
health  officer,  who  was  also  a  witness  for  the  plaintiff,  was  of- 
fered, not  by  way  of  impeachment,  but  as  original  testimony, 
and  was  held  incompetent. 
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7.  In  an  action  on  a  benefit  certificate  where  the  defense  was  sui- 

cide, it  is  competent  to  show  that  the  deceased  was  short  in  his 
accounts  with  a  church,  but  testimony  of  a  trustee  that  he  had 
made  partial  inquiries  among  members  of  the  church  and  found 
that  certain  of  them  claimed  to  have  made  payments  to  the  de- 
ceased and  taken  receipts  therefor  is  mere  hearsay. 

8.  In  such  case  the  receipts  themselves  are  the  best  evidence. 

Appkat.  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buenell,  Circuit  Judge.    Affirmed, 

This  action  was  commenced  August  17,  1905,  upon  a  ben- 
efit certificate  issued  by  the  defendant  August  15,  1902,  upon 
the  life  of  the  plaintiff's  husband,  William  Rohloff,  and  pay- 
able to  her,  which  certificate,  among  other  things,  contained 
the  following  provisions: 

"This  is  to  certify  that  in  pursuance  of  the  articles  of  in- 
corporation and  by-laws  of  this  association,  and  in  considera- 
tion of  the  statements  contained  in  his  application  No.  892 
and  the  benefits  and  conditions  on  the  hack  hereof,  all  of 
which  are  hereby  made  a  part  of  this  contract,  Mr.  William 
Eohloff  .  .  .  has  been  admitted  to  membership  in  this  as- 
sociation." 

And  from  the  back  thereof  this : 

"In  case  of  the  death  of  the  member  by  suicide,  whether 
sane  or  insane,  voluntary  or  involuntary,  at  the  time,  the 
entire  and  only  liability  under  this  contract  shall  be  the 
amount  of  benefit  assessments  paid  to  the  association  by  the 
member,  as  shown  by  the  records  of  this  association,  and  the 
same  shall  be  received  by  the  beneficiary  in  full  settlement 
of  this  contract." 

It  is  conceded  that  the  policy  was  in  full  force  at  the  time 
of  the  death  of  the  insured. 

The  complaint  alleges,  in  effect,  that  the  said  William 
Rohloff  died  January  15,  1905;  that  the  plaintiff  was  his 
wife ;  that  she  had  fully  performed  all  the  conditions  of  said 
policy  by  her  and  her  husband  to  be  performed ;  that  notice 
and  proof  of  death  were  given  to  the  defendant  January  21, 
1905,   and  subsequently  errors   therein  were   corrected   by 
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amendments;  that  $2,149.14  and  interest  thereon  from 
April  21,  1905,  was  due  and  payable  on  the  policy;  and  that 
the  defendant  refused  to  pay  the  same.  The  defendant  an- 
swered by  way  of  admissions,  denials,  and  counter  allega- 
tions, setting  forth  the  by-laws  of  the  defendant  and  the  pro- 
visions of  the  policy  above  quoted,  and,  after  admitting  the 
death  of  the  insured,  alleges  that  he  ''came  to  his  death  and 
died  by  his  own  act  and  by  suicide,  as  the  plaintiflF  then  and 
ever  since  has  well  known,  ...  as  she  stated  in  the  proof 
of  loss  and  death  by  her  submitted  to  this  defendant  and  in 
her  complaint  referred  to,"  in  which  she  stated  on  oath  that 
"said  William  Kohloff  was  killed  on  January  15,  1905,  by 
shooting  himself  in  the  heart,  according  to  the  verdict  of  cor- 
oner's jury ;"  and  also  alleges  the  tender  back  to  the  plaiutiflF 
of  the  amount  of  benefit  assessments  paid  thereon  of  $49.14, 
but  which  the  plaintiff  refused  to  accept 

Before  a  jury  was  called  the  defendant,  on  presentation  to 
the  court  of  the  articles  of  incorporation,  the  proofs  of  death 
as  mentioned,  the  subsequent  amendment  of  the  same,  and 
the  provisions  of  the  policy  above  quoted,  moved  to  abate  the 
action,  whereupon  the  court  ruled :  "The  court  is  of  the  opin- 
ion that  the  plea  in  abatement,  if  there  is  one,  must  be  over- 
ruled.*' Thereupon  a  jury  was  impaneled  and  the  cause  was 
tried,  and  at  the  close  of  the  trial  the  jury  returned  a  spe- 
cial verdict  to  the  effect  that  "the  death  of  the  said  William 
Kohloff'^  was  not  "caused  by  suicide,  whether  sane  or  in- 
sane." Thereupon  the  court  ordered  judgment  in  accordance 
with  the  prayer  of  the  complaint  From  the  judgment  entered 
thereon  accordingly,  with  costs,  the  defendant  appeals. 

John  Bottensekj  of  counsel,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Pierce  &  Lehr, 
and  oral  argument  by  J.  E.  Lehr, 

Gassoday,  C.  J.  1.  Error  is  assigned  because  the  court  re- 
fused to  abate  the  action.     This  is  based  upon  the  ground 
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that  the  amendment  to  the  proofs  of  death  was  received  by 
the  defendant  less  than  ninety  days  prior  to  the  commence 
^ment  of  the  action.  The  original  proofs  of  death  had,  how- 
ever, been  received  by  the  defendant  nearly  seven  months 
prior  to  the  commencement  of  the  action.  CertaifJy  every 
amendment  to  the  proofs  of  death  should  not  operate  as  an 
extension  of  the  time  of  payment  or  the  commencement  of  the 
action.  The  original  proofs  of  death  contained  a  statement 
in  a  physician's  affidavit  in  answer  to  a  question  as  to  the 
direct  cause  of  death:  '^Gimshot  wound  in  heart  Case  of 
suicide/'  and  also  a  statement  of  the  plaintiff  that  the  in- 
sured "was  killed  on  January  15,  1906,  by  shooting  himself 
in  the  heart,  according  to  verdict  of  coroner's  jury."  The 
circumstances  imder  which  the  body  was  found  preclude  any 
personal  knowledge  on  the  part  of  the  plaintiff  as  to  the  man- 
ner in  which  he  came  to  his  death.  The  amendment  was  to 
the  effe'ct  that  the  plaintiff  made  such  original  proofs  without 
fully  "comprehending  or  understanding  the  meaning  and 
import  of  the  same,"  and  that  the  statement  abovp  quoted 
was  based  upon  rumors  and  current  talk  among  citizens.  It 
has  been  held  in  New  York  and  sanctioned  by  text-writers 
that  a  second  proof  of  loss  does  not  nullify  a  prior  proof  re- 
turned by  the  company,  but  that  such  proofs  are  to  be  taken 
together,  as  supplying  each  other's  defects,  and  if,  combined, 
they  answer  the  requirements  of  the  policy,  the  law  is  satis- 
fied. Brovm  v.  Hartford  F.  Ins.  Co.  52  Him,  260,  5  K  T. 
Supp.  230;  2  May,  Ins.  (4th  ed.)  §  460.  See,  also,  19  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  103. 

2.  Counsel  also  contends  that  by  reason  of  such  proofs  of 
loss  the  court  should  have  granted  the  defendant's  motion  for 
a  nonsuit  Such  proofs,  at  most,  were  mere  prima  facie  evi- 
dence of  the  facts  therein  stated.  This  court  held  long  ago, 
in  an  opinion  by  Chief  Justice  Ryaw  : 

^*While  the  Code  allows  defenses  in  abatement  and  bar  to 
be  pleaded  in  one  answer,  it  does  not  permit  the  same  de- 
Vol.  130  —  5 
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fense  to  be  pleaded  in  abatement  and  in  bar,  and  where  that 
is  done  the  plea  in  abatement  is  a  nullity."  Hooker  v.  Oreene, 
50  Wis.  271,  6  N.  W.  816, 

Upon  the  authority  of  that  case  it  was  subsequently  held 
by  this  court: 

"While  a'  right  to  plead  in  abatement  may  be  waived  by 
pleading  to  the  merits,  yet  it  does  not  follow  that  a  plea  to 
the  merits  is  to  be  deemed  waived  or  withdrawn  by  subse- 
quently filing  a  plea  in  abdtement.  Dilatory  pleas  are  not 
favored  in  the  law,  whereas  pleas  in  bar  and  to  the  merits 
are  favored."  Baker  v.  State,  88  Wis.  140,  148j  59  N.  W. 
570.  See  Crowns  v.  Forest  L.  Co.  99  Wis.  103,  105,  74 
N.  W.  546. 

There  was  no  error  in  refusing  to  grant  a  nonsuit  or  to 
dismiss  the  action* 

3.  Error  is  assigned  because  the  court  refused  to  set  aside 
the  verdict  and  grant  a  new  triaL  The  claim  is  that  there  is 
no  evidence  in  the  record  to  support  the  verdict.  That  ver- 
-dict  is  to  the  effect  that  the  death  of  the  deceased  was  not 
'Caused  by  suicide,  whether  sane  or  insane.  That  was  the 
only  question  submitted  to  the  jury.  As  frankly  stated  in 
the  brief  of  counsel  for  the  defendant:  "The  defense  set  up 
was  suicide  of  the  insured."  That  is  the  only  defense  on  the 
merits  allied  in  the  answer.  The  question  whether  the  de- 
ceased came  to  his  death  in  some  other  way  than  by  suicide 
was  not  in  issue  and  not  determined.  The  finding  is,  in 
effect,  that  the  deceased  did  not  intentionally  or  designedly 
destroy  his  own  life.  The  evidence  as  to  the  circumstances 
under  which  the  body  was  found  are  undisputed.  The  death 
occurred  on  Sunday,  January  15,  1906.  The  deceased  was 
the  street  commissioner  of  the  city  of  Appleton.  On  the 
evening  before  the  death  he  was  at  his  office  in  the  basement 
of  the  city  hall  and  gave  directions  to  those  under  him  for 
the  work  of  the  then  coming  week.  In  the  forenoon  of  the 
fatal  day,  at  his  home  and  in  the  presence  of  his  wife  and 
children,  he  was  engaged  in  cleaning  a  revolver.    On  objec- 
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tion  being  made,  he  put  the  revolver  in  its  usual  place  in  his 
wife's  dresser.  He  was  financial  secretary  of  St.  Paul's 
Lutheran  church,  and  as  such  was  to  be  present  at  a  meet- 
ing of  the  trustees  of  the  church  at  2  o'clock  that  afternoon. 
Shortly  after  the  noon  hour  he  left  his  home  with  the  church 
book,  telling  his  family  that  he  was  going  to  a  church  meet- 
ing that  afternoon.  After  he  left,  his  wife  saw  nothing  of 
the  revolver,  but  knew  it  was  gone.  She  saw  nothing  more 
of  him  that  day.  When  he  failed  to  attend  the  church  meet- 
ing the  witness  Dittman  was  requested  to  look  him  up.  He 
went  to  a  saloon,  and,  not  finding  him  there,  telephoned  his 
wife  as  to  his  whereabouts,  and  was  informed  by  her  that  he 
had  gone  to  the  church  meeting.  Dittman  then  went  to  the 
office  of  the  deceased,  but  failed  to  find  him  there.  He  then 
went  to  the  rear  door  of  Hinton's  saloon,  where  he  found  the 
deceased,  and  asked  him  if  he  did  not  know  he  was  to  be  at 
the  church  meeting,  and  the  deceased  said  "Yee,"  and  took 
out  his  watch,  and  said  it  was  half  past  2,  and  he  would  be 
there  in  a  minute.  Dittman  then  told  him  that  he  would 
telephone  his  wife  that  he  had  found  him,  and  did  so.  The 
<leceased  then  left  the  saloon  with  the  church  book,  but  did 
not  go  to  the  church  meeting.  About  6  o'clock  in  the  evening 
the  brother  of  the  deceased,  John,  was  called  up  by  the  plaint- 
iff by  telephone,  and  told  that  the  deceased  was  not  at  the 
church  meeting,  and  asked  whether  he  had  seen  him,  and 
requested  John  to  make  search  for  her  husband.  About  7 
•o'clock  in  the  evening  John  and  an  employee  under  the  de- 
ceased went  in  search  for  him.  Finally  they  went  to  the  city 
hall,  found  the  outside  basement  door  locked,  then,  after  ob- 
taining a  key  at  the  police  station,  unlocked  the  outside  door, 
and  then  unlocked  the  door  to  the  tool  room,  adjoining  the 
office  of  the  deceased,  with  a  wooden  partition  between  them, 
having  an  opening  along  the  top,  called  "airholes"  in  the 
testimony*  They  then  got  some  boxes,  lighted  a  match  and 
the  lantern,  and  looked  over  the  partition  through  the  "air- 
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holes,"  and  saw  the  deceased  lying  on  the  lounge  without  a 
back  to  it,  with  his  head  toward  the  south.  John  then  crawled 
over  the  partition,  through  the  "airhole,"  and  so  into  the 
office.  The  door  of  the  office  was  locked,  and  there  was  na 
key  in  the  door.  He  tried  to  find  the  keys  to  the  office  door 
in  deceased's  pants  pocket,  but  failed.  Then  they  tried  to- 
break  the  door  in,  but  could  not  do  so.  John  then  made  an- 
other efFort  to  find  the  keys,  and  finally  found  them  in  the 
right-side  coat  pocket  of  the  deceased,  and  unlocked  the  door, 
and  people  came  in.  When  they  first  saw  him  on  the  lounge 
a  revolver  was  on  the  floor  by  the  side  of  the  lounge  and 
about  eighteen  inches  from  the  knee  of  the  deceased,  who- 
was  lying  flat  on  his  back  with  his  head  inclined  to  the  east 
and  his  hand  on  his  stomach.  One  leg  was  straight  and  one 
hung  over  a  little.  His  eyes  were  dosed.  He  appeared  to  be 
asleep.  There  were  three  windows  to  the  office,  and  they 
extended  down  below  the  surface  of  the  groxmd  and  within 
three  feet  of  the  floor.  There  was  a  handle  on  the  inside-  of 
the  sash  to  raise  the  windows.  The  curtains  on  the  windows 
were  pulled  clear  down.  The  clothing  of  the  deceased  lay 
smooth  and  not  ruffled.  The  overcoat  of  the  deceased  was 
found  han^ng  on  a  nail  in  his  office,  and  his  hat  was  also 
hanging  on  a  naiL  Everything  in  his  office  was  in  order.  . 
One  of  the  books  of  the  St  PauPs  church  was  in  the  office  at 
the  time.  The  deceased  was  right-handed,  and  his  right  side 
waj3  toward  the  wall,  and  the  revolver  was  on  the  floor  on  the 
left  of  the  body.  The  revolver  was  picked  up  by  Policeman 
Baker  soon  after  the  body  was  found,  and  by  him  turned 
over  to  the  chief  of  police  soon  after,  and  on  examination  the 
chief  of  police  found  that  there  were  two  empty  shellfi  in  the 
revolver  and  three  loaded  ones.  There  was  no  evidence  of 
powder  marks  on  his  clothing.  On  reaching  the  office  and 
finding  the  dead  man  Policeman  Baker  telephoned  Dr.  Ells- 
worth the  fact  and  requested  him  to  come  to  the  office  imme- 
diately, and  he  did,  and  got  there  a  little  after  9  o'clock,  and 
found  three  bullet  holes  throu^  the  shirt  of  the  deceased,  as 
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he  was  lying  on  the  sofa  with  his  ordinary  clothes  on,  over- 
coat and  hat  removed.  His  coat  was  on,  and  his  vest  was 
open  full  length,  unbuttoned.  His  shirt,  pants,  and  shoes 
were  all  on.  The  opening  in  the  vest  was  sufficient  to  enable 
him  to  see  two  openings,  as  deceased  lay  there  on  the  lounge, 
one  just  above  the  left  nipple,  another  about  in  the  median 
line,  and  after  the  removal  of  the  vest  he  found  another  oi)en- 
ing  nearly  over  the  collar  bone.  After  opening  up  the  cloth- 
ing of  the  deceased  the  doctor  found  one  bullet  hole  about  an 
inch  above  the  left  nipple  on  the  left  side  of  the  breast,  being 
the  point  of  entrance,  and  it  pointed  from  the  left  to  the 
right  at  about  an  angle  of  forty-five  degrees,  taking  a  course 
toward  the  heart  and  presumed  to  enter  the  heart;  another 
just  about  the  median  line,  the  middle  of  the  breast  bone, 
being  the  point  of  entrance ;  and  another  out  over  the  collar 
bone,  being  the  point  of  exit,  because  it  was  larger. 

It  was  Dr.  Ellsworth's  affidavit  thaf  was  contained  in  the 
proofs  of  loss;  and,  on  being  questioned  in  relation  to  the 
statement  there  made,  he  testified  to  the  effect  that  at  the  cor- 
oner's inquest  the  questions  and  answers  all  tended  towards 
suicide ;  that  he  did  not  know  whether  it  was  suicide  or  not, 
but  such  was  the  presumption  indulged  from  start  to  finish ; 
that  in  answer  to  a  hypothetical  question  based  upon  the 
facts  stated  he  answered  that  in  his  opinion  it  was  impos- 
sible for  the  deceased  to  have  shot  himself.  In  answer  to  an- 
other question  he  said  perhaps  it  was  possible,  but  it  was  a 
questionable  case;  that,  as  he  stated  before  the  coroner's  in- 
quest, it  was  never  done  with  the  right  hand,  and  if  done  at 
all  it  was  done  with  the  left  hand. 

The  physical  facts,  of  which  the  foregoing  is  a  general 
outline,  are  undisputed.  The  whereabouts  and  conduct  of 
the  deceased  from  about  half  past  2  o'clock  on  that  Sunday 
afternoon  to  the  time  his  body  was  found  in  the  evening  are 
wholly  unajccounted  for  and  left  to  conjecture.  Can  it  be 
said,  as  a  matter  of  law,  that  the  inferences  or  conclusions 
to  be  drawn  from  such  facts  and  circumstances  are  so  clear 
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and  unambiguous  that  reasonable  men,  unaffected  by  bias  or 
prejudice,  would  agree  that  the  deceased  intentionally  shot 
himself?  If  that  is  not  so,  the  verdict  of  the  jury  is  sus- 
tained by  the  evidence,  and  the  trial  court  properly  refused 
to  set  it  aside  and  grant  a  new  trial.  The  law  on  that  sub- 
ject has  so  often  and  so  recently  been  declared  by  this  court 
as  not  *o  require  repetition  here.  Tihorsky  v.  C,  M.  &  St.  P. 
R.  Co.  124  Wis.  243,  246,  247,  102  N.  W.  549,  and  Oases 
there  cited;  Boedler  v.C,  M.  <&  St.  P.  B.  Co.  129  Wis.  270, 
109  N.  W.  88,  91 ;  Kaples  v.  OHh,  61  Wis.  531,  533,  535, 
21  N.  W.  633.  In  support  of  the  verdict  the  evidence  is,  of 
course,  to  be  considered  in  the  most  favorable  light  it  will 
legitimately  bear.  Id.  The  facts  in  the  case  are  very  differ- 
ent from  those  in  cases  relied  upon  by  counsel.  Agen  v.  Met- 
ropolitan L.  Ins.  Co.  105  Wis.  217,  80  N.  W.  1020 ;  Hart 
V.  Fraiemal  Alliance,  108  Wis.  490,  84  N.  W.  851;  Voelkel 
V.  Supreme  Tent  K.iM.  W.  116  Wis.  202,  92  K  W.  1104. 
We  must  hold  that  the  verdict  is  sustained  by  the  evidence. 

4.  Iti  charging  the  jury  upon  the  question  whether  the  de- 
ceased intentionally  killed  himself  the  court  said : 

"The  burden  of  proof  is  upon  the  defendant  to  establish 
by  a  fair  preponderance  of  the  evidence  that  the  cause  of 
death  was  suicide.  ...  As  applied  to  the  facts  in  this  case, 
it  devolved  upon  the  defendant  to  satisfy  you  by  a  preponder- 
ance of  the  evidence  that  the  cause  of  death  was  suicide.  It 
does  not  devolve  upon  the  plaintiff  to  prove  a  negative — 
that  is,  to  prove  that  it  was  not  suicide, — ^but  the  burden  of 
proving  it  is  on  the  defendant.'* 

And  again  the  court  said  to  the  jury : 

The  "presumption  of  law  is  against  the  commission  of 
suicide,  and  the  defendant  must  first  overcome  this  presump- 
tion in  law  against  suicide,  and  establish  the  fact  of  suicide 
by  a  preponderance  of  evidence,  and  in  the  absence  of  such 
proof  you  must  answer  the  question  submitted  to  you  by 
*No;'  .  .  .  but  this  presumption  may  be  rebutted  by  proof, 
and  ...  the  burden  is  on  the  defendant  to  rebut  that  pre- 
sumption and  satisfy  you  by  the  evidence  that  the  cause  of 
death  was  suicide." 
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Counsel  for  the  defendant  admits  the  correctness  of  such 
portions  of  the  charge  as  propositions  of  law.  They  are  cer- 
tainly in  harmony  with  the  rulings  of  this  court  Agen  v. 
Metropolitan  L,  Ins.  Co.,  supra;  Hart  v.  Fraternal  Alliance, 
supra;  Voelkel  v.  Supreme  Tent  K.  M.  W.,  supra.  But 
counsel  contend  that  as  neither  the  original  proofs  of  death 
nor  the  amendments  thereof  made  nearly  six  months  after- 
wards denied  the  fact  of  suicide,  nor  withdrew  the  statement 
of  suicide  therein  made,  the  presumption  of  suicide  arising 
therefrom  was  "stronger  than  the  other  general  presumption 
against  suicide,"  and  hence  shifted  the  burden  of  proof  from 
the  defendant  to  the  plaintiff.  Such  proofs  were  at  most 
prima  facie  evidence  of  the  facts  therein  stated  to  be  consid- 
ered by  the  jury,  but  that  did  not  require  the  court  to  take 
from  the  jury  the  presumption  against  suicide.  Id.  The 
defendant  requested  no  instruction  as  to  the  proofs  of  death 
being  considered  as  evidence  in  the  case.  The  determination 
of  the  question  whether  the  deceased  intentionally  killed  him- 
self was  for  the  jury  under  instructions  of  the  court. 

5.  We  perceive  no  error  in  excluding  from  the  considera- 
tion of  the  jury  a  certified  copy  of  the  certificate  of  the  death 
of  the  deceased,  made  by  the  witness  Dr.  Ellsworth  and 
health  officer,  and  filed  in  the  register's  office  as  required  by 
sees.  1024,  1024a,  Stats.  1898.  It  was  not  the  best  evidence 
and  was  not  offered  by  way  of  impeachment,  but  as  original 
testimony,  and  was  clearly  incompetent 

6.  The  defendant  claims  that  the  court  improperly  ex- 
cluded testimony  as  to  the  amount  of  money  collected  by  the 
deceased  as  financial  secretary  of  the  church  and  his  arrears 
for  moneys  so  collected.  In  excluding  such  testimony  the 
court  ruled  that  it  was  competent  for  the  defendant  to  show 
that  the  deceased  was  short  in  his  accounts  with  the  church, 
but  that  the  defendant  could  not  prove  by  a  trustee  that  he 
had  made  partial  inquiries  among  members  of  the  church 
and  found  that  certain  of  them  claimed  to  have  made  pay- 
ments to  the  deceased  and  taken  receipts  therefor,  because  the 
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receipts  themselves,  which  were  not  produced  in  court,  were 
the  best  evidence.  Obviously  the  testimony  offered  was  mere 
hearsay.    We  find  no  error  in  such  ruling. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


ScHEUEK,  Eespondent,  vs.  Chloupek,  Appellant. 

Ifovember  8 — December  4,  1906. 

Reformation  of  instruments:  Mutual  mistake:  Pleading:  Amend- 
ments: Discretion:  Dower:  Merger. 

1.  In  an  action  to  reform  a  deed  the  evidence,  stated  in  the  opinion, 

is  held  to  Justify  a  finding  that  a  mutual  mistake  was  made  as 
to  the  Identity  of  the  tract  of  land  described  in  the  deed,  and 
that  the  deed  should  be  reformed  so  as  to  include  that  pointed 
out  and  supposed  to  be  conveyed. 

2.  In  an  action  to  reform  a  deed  the  fact  that  the  lai^d  was  a  home- 

stead occupied  by  the  grantor  and  his  wife  was  not  pleaded. 
Qn  the  trial  testimony  tending  to  show  such  fact  was  received 
subject  to  objection  as  to  its  competency,  relevancy,  and  admis- 
sibility under  the  pleadings.  No  application  to  amend  the  an- 
swer was  made  until  after  the  evidence  had  been  closed  and 
the  facts  argued,  and  was  first  requested  nearly  three  months 
thereafter  in  defendant's  brief.  Held,  under  the  circumstances 
shown  in  the  record,  that  there  was  no  abuse  of  discretion  in 
refusing  leave  to  amend. 

3.  In  an  action  against  the  grantor  and  his  wife  to  reform  a  deed 

the  grantor  died  pending  an  appeal.  After  Judgment  and  prior 
to  his  death  the  grantor  conveyed  all  his  title  and  interest  in 
the  land  affected  to  his  wife.  It  was  contended,  on  appeal,  that 
the  wife  had  only  signed  the  deed  in  that  capacity,  that  she  had 
received  no  consideration  therefor,  and  that  the  law  would  not 
reform  the  deed  so  as  to  bar  her  dower  In  land  which  she  had 
never  conveyed  nor  agreed  to  convey,  and  for  which  she  had  re- 
ceived no  part  of  the  consideration.  Held  Insufficient,  since  the 
record  showed  (1)  there  was  neither  pleading  nor  proof  that 
the  wife  had  received  no  part  of  the  consideration;  (2)  that  by 
accepting  the  deed  of  the  fee  the  wife's  inchoate  estate  in  dow<»r 
was  merged  in  the  fee. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county :  Michael  Kibwan,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  reform  the  description  of 
land  in  a  warranty  deed  executed  by  Adolph  Chloupek  and 
Anna  Chloupek,  his  wife,  to  the  plaintiff  December  26,  1895. 
The  land  in  question  is  situated  in  Manitowoc  county  near 
the  village  of  Mishicott,  and  is  part  of  a  tract  of  thirty-eight 
acres  which,  on  and  prior  to  August  8,  1895,  was  owned  by 
Adolph  Chloupek.  On  the  day  last  named  he  caused  a  por- 
tion of  it  to  be  surveyed  and  stakes  to  be  driven  to  mark  the 
-comers  of  lots,  blocks,  and  streets  according  to  a  plat  there- 
after to  be  made.  On  the  following  page  is  a  copy  of  the  plat 
afterwards  made  by  the  surveyor,  except  that  the  dotted  lines 
do  not  appear  upon  the  plat 

The  idea  at  first  was  to  have  twenty  or  twenty-two  sixty- 
foot  lots  in  block  1,  and  measurements  were  made  and  stakes 
driven  accordingly,  but  it  was  finally  decided  to  have  but 
eighteen  lots  and  a  sixty-foot  street,  because  of  the  close  prox- 
imity of  Mr.  Chloupek's  bam,  but  the  stakes  already  driven 
on  the  extreme  north  were  left  standing.  The  plat  was  ac- 
knowledged by  Mr.  Chloupek  August  19,  1895,  but  was  not 
recorded  until  October  21st  of  the  same  year.  The  land  was 
farm  land  when  platted  and  the  streets  marked  on  the  plat 
•were  not  opened  after  the  plat  was  made.  The  streets  on  the 
west  and  south  sides  were  highways  already  in  existence. 
Some  time  in  the  latter  part  of  August  or  early  in  September 
the  plaintiff  and  Adolph  Chloupek  had  some  negotiations 
looking  towards  the  purchase  by  the  plaintiff  of  two  lots.  The 
plaintiff  claims  that  he  was  not  shown  the  plat,  but  that 
Chloupek  went  with  him  to  the  premises,  and,  as  the  north 
comer  lots  of  block  1  were  held  at  a  higher  price,  he  con- 
cluded to  take  the  next  lots,  and  that  Chloupek  then  pointed 
out  to  him  the  stakes  which  he  said  were  the  comer  stakes  of 
lots  3  and  4,  and  they  agreed  on  the  price  and  closed  the 
►oral  bargain  for  the  parcel  so  pointed  out,  which  both  sup- 
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posed  constituted  lots  3  and  4.    Chloupek  denies  that  he  was 
ever  on  the  ground  or  pointed  out  any  stakes  to  the  plaintiff^ 


/ao 


iXO' 


hlsl\wa.jf 


iXo' 


and  claims  that  he  showed  him  the  plat  and  talked  with  him 
ahout  the  lots  simply  from  examination  of  the  plat,  and  the 
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plaintiff  finally  concluded  to  take  lots  3  and  4.  The  prem- 
ises which  the  plaintiff  claims  that  Chloupek  thus  pointed  out 
to  him  constitute  the  parcel  inclosed  with  dotted  lines  on  the 
map.  The  evidence  shows  that  plaintiff  immediately  took 
possession  of  the  parcel  inclosed  in  dotted  lines  and  com- 
menced to  build  a  house  thereon,  which  was  finished  about 
Christmas  time,  when  the  plaintiff  moved  in  and  received 
from  Chloupek  a  deed  of  lots  3  and  4,  which  both  parties 
then  and  for  six  years  afterwards  supposed  to  be  the  parcel 
included  in  dotted  lines.  The  plaintiff  built  a  fence  around 
this  parcel  during  the  following  spring  and  erected  a  bam, 
dug  a  well,  and  planted  an  orchard.  When  the  oral  bargain 
was  made  Chloupek  had  a  bam  on  the  thirty-eight  acre  tract 
immediately  north  of  the  plat  and  was  also  building  a  house. 
He  then  resided  in  a  rented  house  a  short  distance  away,  but 
moved  into  the  new  house  in  November,  1895.  In  October, 
1901,  Chloupek  sold  and  conveyed  to  one  Hrudka  lots  5  and 
6  and  the  north  half  of  lots  7  and  8  in  the  plat  and  put 
Hrudka  in  possession  of  a  piece  of  ground  ninety  feet  in 
width  immediately  south  of  the  plaintiff's  inclosure.  At  this 
time  the  mistake  in  the  plaintiff's  boundary  lines  was  first 
discovered  and  negotiations  were  had  for  some  settlement  of 
the  matter,  which  proved  fruitless,  and  this  action  was  com- 
menced. The  plaintiff  claims  that  the  description  in  his  deed 
should  be  corrected  so  as  to  describe  the  land  included  within 
the  dotted  lines,  on  the  ground  that  he  actually  bought  that 
land  and  that,  by  mutual  mistake,  it  was  wrongly  described 
in  the  deed  as  lots  3  and  4.  Chloupek,  however,  claims  that 
he  sold'  lots  3  and  4,  and  that  the  only  mistake  was  the  mis- 
take made  by  plaintiff  himself  in  taking  possession  of  the 
wrong  land.  There  was  no  claim  made  in  the  answer  that 
the  premises  in  question  constituted  any  part  of  Chloupek's 
homestead.  The  court  found  that  a  mutual  mistake  was  made 
substantially  as  claimed  by  the  plaintiff,  and  entered  judg- 
ment reforming  the  deed  so  that  it  should  describe  the  land 
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actually  occupied  by  the  plaintiff,  and  the  defendants  Chlou- 
pek  and  wife  appealed. 

It  further  appears  by  a  stipulation  filed  in  this  court  that 
Adolph  Chloupek  died  after  the  appeal  to  this  court  and  that, 
prior  to  his  death,  he  duly  conveyed  to  the  defendant  Anna 
all  his  title  and  interest  in  the  land  affected  by  this  action; 
also  that  Anna  Chloupek  has  been  appointed  administratrix 
of  his  estate  and  has  duly  qualified.  It  was  further  stipu- 
lated that  the  appeal  should  be  prosecuted  by  Anna  OhUmpeh 
in  her  individual  capacity  and  as  administratrix  aforesaid. 

For  the  appellant  there  was  a  brief  by  Sedgwick,  Sedgwick 
4&  Schmidt,  and  oral  argument  by  0.  0.  Sedgwick. 

For  the  respondent  there  was  a  brief  by  Nash  &  Nash,  and 
oral  argument  by  L.  J.  Nash. 

WiNSLOw,  J.  We  shall  spend  little  time  upon  the  ques- 
tions of  fact  in  the  present  case.  Examination  of  the  bill  of 
exceptions  satisfies  us  that  the  court  was  entirely  justified  in 
holding  that  it  was  clearly  proven  that  a  mutual  mistake  was 
made  by  Chloupek  and  the  plaintiff  at  the  time  of  the  plaint- 
iff's purchase,  and  that  the  tract  actually  pointed  out  to  the 
plaintiff  by  Chloupek  and  supposed-  by  both  parties  to  be 
bought  and  described  in  the  deed  afterwards  delivered  was 
the  tract  included  within  the  dotted  lines  in  the  plat. 

There  are  two  other  questions  in  the  case,  however,  which 
demand  some  consideration.  The  appellant  claims  that  it  is 
conclusively  shown  in  the  case  that  the  property  in  question 
was  a  part  of  the  homestead  of  Adolph  Chloupek  and  Anna 
Chloupek  at  the  time  of  the  sale,  and  hence  that  equity  will 
not  reform  the  deed  against  the  husband  in  his  lifetime  nor 
against  his  widow.  If  this  fact  does  appear  in  the  evidence 
and  the  evidence  is  properly  in  the  case,  it  seems  dilBScult  to 
avoid  the  conclusion  claimed.  Petesch  v.  Hambach,  48  Wis. 
443,  4  N.  W.  565 ;  Conrad  v.  Schwamb,  53  Wis.  372,  10 
N.  W.  395.    The  serious  difficulty  arises,  however,  upon  the 
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question  whether  the  evidence  tending  to  show  the  fact  of 
homestead  was  before  the  trial  court  for  consideration.  The 
fact  that  tlie  premises  constituted  a  part  of  the  defendants' 
homestead  is  without  doubt  an  affirmative  defense  and  should 
be  pleaded  in  order  to  be  available.  It  was  not  pleaded,  nor 
did  the  plaintifPs  evidence  show  the  fact  When  the  defend- 
ants took  the  case  and  attempted  to  introduce  evidence  tend- 
ing to  show  that  the  whole  tract  was  their  homestead,  prompt 
objection  was  made  by  the  plaintiff  on  the  groimd  that  it 
was  incompetent,  immaterial,  and  inadmissible  under  the 
pleadings,  and  the  court,  in  substance,  ruled  that  it  was  in- 
admissible, but  that  he  would  receive  it  subject  to  the  objec- 
tion, and  it  was  distinctly  stated  that  all  evidence  tending  to 
show  homestead  was  only  to  be  received  subject  to  objection. 
Ko  application  was  made  to  amend  the  answer,  but  evidence 
was  introduced  showing  that,  at  the  time  of  the  oral  arrange- 
ment for  the  sale,  Chloupek  was  keeping  his  stock  in  the  bam 
on  the  premises  north  of  the  platted  portion ;  that  he  was  then 
living  in  a  rented  house  near  by;  that  he  was  building  a 
house  on  the  premises,  and  intended  to  occupy  them  as  his- 
homestead  as  soon  as  the  house  was  finished;  and  that  he 
moved  into  the  house  in  liTovember  following,  and  afterwards 
occupied  the  whole  premises  as  his  homestead,  including  the 
platted  portion  and  excepting  the  part  occupied  by  the  plaint- 
iff. The  evidence  was  closed  and  the  facts  argued  June  27, 
1903,  but  no  application  was  made  to  amend  the  answer.  In 
September  and  October  following,  written  briefs  were  served 
and  filed,  and  in  the  defendants'  brief,  served  September 
17th,  there  was  for  the  first  time  a  request  that  the  defend- 
ants' answer  be  amended  so  as  to  admit  the  evidence  if  the 
court  deemed  such  amendment  necessary.  The  trial  court 
held  that  in  view  of  the  fact  that  the  plaintiff,  through  no 
fault  of  his  own,  had  expended  some  $1,800  on  the  premises 
and  would  be  deprived  of  his  home  as  he  had  prepared  it  and 
relegated  to  an  action  for  damages  against  the  husband  in  case 
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the  amendment  were  to  be  permitted,  no  amendment  would 
be  allowed  at  that  late  day  because  it  would  not  be  in  further- 
ance of  justice.  The  question  here  is  whether  it  ig  our  duty 
to  reverse  the  ruling  of  the  trial  court  and  consider  the  evi- 
dence; in  other  words,  whether  the  ruling  was  an  abuse  of 
discretion. 

The  whole  principle  of  the  Code  undoubtedly  is  that  amend- 
ments should  be  allowed  liberally,  that  substantial  rights 
should  not  be  lost  on  account  of  mere  failure  to  plead  in  apt 
terms  or  within  the  time  limited  by  statute,  if  the  substantial 
rights  of  the  opposing  party  can  be  preserved.  We  should 
have  been  better  pleased  had  the  amendment  been  allowed 
and  the  question  whether  a  homestead  right  existed  deter- 
mined. However,  the  specific  objection  had  been  promptly 
made  early  in  the  trial  and  the  court  had  at  once  made  a  rul- 
ing showing  that  in  his  judgment  an  amendment  was  im- 
perative. The  defendants  chose  to  stand  on  their  pleading 
through  the  entire  trial  and  for  months  after  the  trial  had 
l)een  concluded.  Furthermore,  it  appears  that  the  defend- 
ants made  a  proposition  of  settlement  by  way  of  exchange  of 
lots  and  removal  of  buildings  and  payment  by  plaintiff  of 
$100,  in  their  answer  and  at  the  opening  of  the  trial,  which 
the  plaintiff  refused  to  accept.  It  seems  likely  that  this  re- 
fusal was  based  partly  on  the  failure  to  plead  the  defense  of 
homestead.  Had  the  defendants  made  their  application  to 
amend  when  the  objection  was  first  made  and  they  were  noti- 
fied that  amendment  was  necessary,  it  may  weU  be  that  the 
plaintiff  would  have  accepted  the  offer  and  spared  himself 
the  expense  of  further  trial  of  the  case.  Such  considerations 
as  these  in  addition  to  those  named  by  the  trial  judge  in- 
duce us  to  hold,  with  some  reluctance,  that  there  was  no  abuse 
of  discretion  in  refusing  to  allow  the  amendment. 

Another  contention  is  made  to  the  effect  that  it  appears 
that  Mrs.  Chloupek  only  signed  the  deed  as  the  wife  of 
Adolph,  that  she  received  no  consideration  therefor,  and  that 
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the  law  will  not  reform  a  deod  so  is  to  bar  her  dower  in  land 
which  she  has  never  conveyed  nor  agreed  to  convey,  and  for 
which  she  has  received  no  part  of  the  consideration.  There 
are  at  least  two  difficulties  with  this  proposition :  Firsts  there 
is  neither  pleading  nor  proof  that  Mrs.  ChloupeJe  received  no 
part  of  the  consideration,  and  the  only  evidence  bearing  on 
the  subject  is  the  recital  in  the  deed,  which  acknowledges 
that  the  parties  of  the  first  part  (Mr.  and  Mrs.  Chloupeh) 
have  received  the  sum  of  $175,  in  consideration  of  which  they 
execute  the  deed;  second,  it  appears  by  the  stipulation  filed 
that  Mr.  Chloupek,  before  his  death  and  after  judgment, 
deeded  the  fee  in  the  land  in  question  to  the  defendant  Anna. 
By  accepting  a  deed  of  the  fee  Arma's  inchoate  estate  in 
dower  was  unquestionably  merged  in  the  fee.  The  greater 
and  the  lesser  estate  met  in  the  same  person  with  no  inter- 
mediate estate  between,  and  the  lesser  estate  ceased  to  exist. 
Yaumans  v.  Wagener,  30  S.  C.  302,  3  L.  R.  A.  447,  9  S.  E. 
106.  The  defendant  now  has  only  the  fee,  which  is  subject 
to  the  plaintiffs  right  of  reformation  of  his  deed. 
By  the  Court — Judgment  affirmed. 


NoLAW,  Administrator,  Appellant,  vs.  Kroening,  Respond- 
ent. 

November  8— -December  4,  1906. 

Appeal  and  error:  Asaignmenta  of  error,  tohen  not  considered:  Con- 
clusiveness of  verdict:  Animals:  Personal  injuries:  Evidence: 
Instructions  to  jury:  New  trial:  Misconduct  of  jurors. 

1.  Brror  assigned  respecting  the  reception  and  rejection  of  evidence, 

not  claimed  to  relate  to  findings  of  the  Jury  Questioned,  not  con- 
sidered. 

2.  If  there  is  any  credible  evidence  to  support  a  verdict  it  cannot  be 

disturbed  on  appeal. 
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3.  In  determining  whether  there  is  such  credible  evidence  or  not  the- 

record  should  be  viewed  in  the  most  favorable  light  it  will  rea- 
sonably bear  In  support  of  the  verdict  and  the  conclusion  of  the 
trial  judge  thereon  will  not  be  disturbed  unless  clearly  wrong. 

4.  In  such  case  it  is  not  sufficient  that  there  is  room  for  the  trial 

judge  to  have  reached,  or  that  the  supreme  court  might  have 
reached,  a  different  conclusion. 

5.  In  an  action  for  personal  injuries  to  a  traveler  on  a  highway  in 

consequence  of  his  horse  becoming  unmanageable  by  being  fright- 
ened by  a  dog,  under  the  evidence,  stated  in  the  opinion,  it  waa 
held  that  a  verdict  for  defendant  could  not  be  disturbed  in  view 
of  the  fact  that  the  trial  judge,  both  In  submitting  the  cause  to 
the  jury  and  in  deciding  a  motion  to  set  aside  the  verdict,  de- 
liberately decided  it  was  within  reasonable  probability,  that  the 
horse  was  not  frightened  or  made  unmanageable  by  defendant's 
dog. 

6.  In  such  case  Instructions  to  the  jury,  stated  in  the  opinion,  are 

held  to  be  free  from  error. 

7.  Findings  made  on  a  motion  for  a  new  trial,  that  jurors  were  not 

guUty  of  misconduct,  must  stand  unless  they  appear  to  be- 
against  the  clear  preponderance  of  the  evidence. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kibwan,  Circuit  Judge.    Affirmed, 

Action  to  recover  upon  two  causes  of  action  as  hereafter 
indicated. 

The  first  claim  of  the  plaintiff  was  that  on  September  16, 
1902,  while  G.  O.  Krueger,  the  deceased,  was  traveling  south 
on  Sixth  street  in  the  village  of  Reedsville,  Manitowoc  county, 
Wisconsin,  riding  in  an  open  bu^y  accompanied  by  his  wife, 
he  driving  a  single  quiet  horse  hitched  to  such  buggy,  a  dog 
owned  by  the  defendant,  of  bad  disposition  and  accustomed 
to  pursue,  bite,  and  worry  horses  driven  upon  highways,  sav- 
agely attacked  such  horse,  worried,  pursued,  and  bit  it,  caus- 
ing the  horse  to  become  frightened  and  unmanageable  and  to- 
jump  violently  to  one  side  and  run  along  the  road,  the  dog- 
following  and  continuing  its  attack  on  the  horse,  for  a  dis- 
tance of  some  forty  rods,  whereby  said  Krueger  was  violently 
thrown  from  the  buggy  and  one  of  his  feet  was  caught  in 
the  foo^rest  holding  it  fast  so  that  he  was  dragged  for  the- 
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distance  aforesaid,  injuring  him  so  that  he  died ;  that  he  was 
an  able-bodied  man  sixty-seven  years  of  age,  having  a  wife 
and  family,  and  was  capable  of  earning  $600  per  year.  Com- 
pensation for  damages  to  the  surviving  relatives  in  the  sum 
of  $5,000  ^WBB  demanded. 

The  second  cause  of  action  was  for  compensation  for  dam- 
ages to  the  deceased  and  was  based  on  facts  as  to  the  injury 
to  him  stated  in  the  first  cause  of  action. 

All  allegations  of  the  complaint  were  put  in  issue  by  the 
answer. 

Before  the  commencement  of  the  trial  the  jury  were  care- 
fully cautioned  against  talking  about  the  case  with  outsiders 
or  with  one  another  pending  the  submission  of  the  cause  to 
them  for  a  verdict  and,*  generally,  as  regards  their  duty  as 
jurors  in  respect  to  keeping  free  from  all  impressions  other 
than  those  produced  by  the  evidence  and  the  law  given  in 
court. 

The  evidence  was  undisputed  that  on  the  day  alleged  in 
the  complaint,  while  Mr.  Krueger  was  driving  his  horse  on 
the  highway,  as  alleged  in  the  complaint,  the  defendant  ap- 
proached him  from  behind,  riding  in  a  cart  drawn  by  a  single 
horse  and  accompanied  by  a  boy ;  that  his  dog  was  following 
him;  that  he  passed  the  deceased  and  subsequently  that  the 
latter  passed  him,  the  deceased's  horse  being  in  an  unman- 
ageable condition,  and  that  he  was  thrown  from  his  buggy 
and  came  to  his  death  substantially  as  alleged  in  the  com- 
plaint Whether  the  defendant's  dog  was  instrumental  in 
producing  such  result  and  whether  Mrs.  Krueger  negligently 
contributed  thereto  by  taking  hold  of  one  of  the  lines  and 
piilling  the  horse  to  one  side,  were  controverted  matters.  The 
evidence  showed  that  Mr.  Ejnieger's  horse  became  unmanage- 
able about  the  time  Mr.  Kroening  passed  Krueger  and  that 
the  latter's  horse  jumped  to  the  right  and  into  a  ditch  at  a 
small  culvert,  at  which  time  he  was  thrown  from  his  buggy 
and  thereafter  dragged  as  stated  in  the  complaint  The  court 
Vol.  130—6 
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submitted  the  cause  to  the  jury  for  special  verdict  with  the 
following  result  (matters  submitted  and  not  answered,  or  ren- 
dered unnecessary  on  account  of  questions  that  were  answered, 
are  omitted) : 

**1.  On  September  16,  1902,  was  the  defendant,  Reinhardt 
Kroening,  the  owner  and  keeper  of  the  dog  mentioned  in  the 
complaint  in  this  action?  A,  (by  the  court  by  consent  of 
counsel).    Defendant  was  the  keeper  of  said  dog. 

"2.  At  the  time  and  place  of  the  injury  in  question,  did 
said  dog  attack,  bite,  and  frighten,  in  the  public  highway, 
the  horse  which  plaintiff's  intestate,  Qodfried  O.  Krueger, 
was  then  and  there  driving?  A,  (a)  The  dog  did  not  attack 
or  frighten  the  horse,      (b)  The  dog  did  not  bite  the  horse." 

^^6.  At  the  time  in  question,  was  the  horse  which  said  Krue- 
ger was  driving  so  untrained,  or  so  vicious  or  unmanageable 
in  disposition,  that  it  was  not  a  reasonably  safe  animal  to  be 
driven  to  a  buggy  by  said  Krueger  on  the  public  highway? 
A.  No,  not  safe. 

"7.  Did  any  want  of  ordinary  care  on  the  part  of  said 
Krueger  or  his  wife  contribute  to  produce  his  death?  (64 
Wis.  323.)    A.  Yes." 

After  verdict  there  was  a  motion  to  set  the  same  aside  bo- 
cause  of  misconduct  on  the  part  of  the  jury  and  there  were 
other  motions,  rulings,  and  exceptions  thereto  preserving  for 
review  the  questions  discussed  in  the  opinion.  Judgment  was 
rendered  on  the  verdict  in  favor-  of  the  defendant  and  the 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Sedgwick,  SedgwicJc 
d'  Schmidt  and  Ilealy  &  Joyce,  and  oral  argument  by  G,  G. 
Sedgwick, 

For  the  respondent  there  was  a  brief  by  Nash  d  Nash,  and 
oral  argument  by  L.  J.  Nash, 

Marshall,  J.  At  the  threshold  of  this  case  stands  the 
finding  of  the  jury  that  the  respondent's  dog  "did  not  attack 
or  frighten  the  horse ;"  "that  the  dog  did  not  bite  the  horse." 
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If  that  has  support  in  the  evidence  it,  of  course,  disposeB  of 
the  case  in  respondent's  favor,  leaving  no  ground  for  a  new 
trial  unless    sxich  ground  exists  in  the  instructions  of  the 
court  or  tbe  ruling  on  the  motion  to  set  the  verdict  aside  for 
mificouduct  of  the  jury.    Errors  are  assigned  respecting  rul- 
iioigs  «8  to   the  reception  and  rejection  of  evidence,  but,  so 
fat  aa  we  can  see,  as  claimed  by  respondent's  counsel,  they 
do  not  relate  to  the  finding  in  ■  question,  so  we  will  first  de- 
vote our  attention  to  the  question  of  whether  it  is  contrary  to 
the  evideace. 

The  rule  has  been  too  often  stated  to  leave  necessity  for 
more  than  a  reference  to  it,  that  if  there  is  any  credible  evi- 
dence to  support  a  verdict  it  cannot  be  disturbed  on  appeal ; 
that  in  determining  whether  there  is  such  credible  evidence 
or  not  the  record  should  be  viewed  in  the  most  favorable  light 
it  will  reasonably  bear  in  support  of  such  verdict,  and  that 
in  deference  to  the  conclusion  of  the  trial  judge  in  respect  to 
the  matter, — who  saw  all  the  witnesses  and  heard  their  testi- 
mony, and  from  his  superior  point  of  view  must  be  presumed 
to  have  had  much  better  opportunity  for  determining  the 
truth  than  the  appellate  court  can  have, — such  conclusion 
should  not  be  disturbed  unless  it  appears  to  be  clearly  wrong. 
The  mere  fact  that  there  was  room,  as  aj)pears  by  the  record, 
for  the  trial  judge  to  have  reached  a  different  conclusion  or  is 
room  for  us  to  reach  one  looking  alone  at  the  printed  pages 
presented,  not  regarding  the  superior  opportunities  of  the 
trial  judge  as  stated,  is  not  sufficient.  Powell  v.  Ashland  L 
&  8,  Co,  98  Wis.  35,  73  K  W.  573;  3/aanwm  v.  Madison, 
104  Wis.  272,  80  :N".  W.  591;  McCune  r.  Badger,  126  Wis. 
186,  105  N.  W.  667.  That  doctrine  is  one  of  the  most  im- 
portant guides  in  the  exercise  of  appellate  jurisdiction  as  to 
matters  of  fact.  Often  the  appearance  of  a  witness  upon  the 
stand  while  giving  his  testimony,  the  manner  of  his  answer- 
ing the  interrogatories,  and  other  things  occurring  under  thii 
vigilant  eye  of  the  trial  judge,  are  legitimately  the  controlling 
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elements  in  regard  to  whether  there  are  reasonable  conflicting 
inferences  arising  from  the  testimony  requiring  the  cause  to 
be  submitted  to  the  jury.  Therefore  reasonable  doubts  aris- 
ing from  the  printed  record  of  a  trial  when  viewed  by  itself 
should  be  solved  in  favor  of  the  trial  court's  decision.  No 
other  course  would  accord  to  such  judge  the  legitimate  dig- 
nity of  his  position  or  could  be  adopted  without  serious  dan- 
ger of  wrong  prevailing  over  right,  because  of  those  persua- 
sive elements  legitimately  pointing  the  way  to  justice  in  the 
matter  presented  to  his  view  but  not  presentable  to  an  appel- 
late court,  being  not  given  their  proper  weight. 

The  record  before  us  as  to  the  jury's  answer  to  question 
niunber  two  must  be  tested  by  the  foregoing.  We  shall  not 
attempt  to  quote  the  evidence  in  respect  to  the  matter  in  de- 
tail. It  will  be  sufficient  in  the  main,  it  seems,  to  state  the 
general  effect  thereof. 

Mrs.  Krueger  testified  substantially  in  accordance  with  the 
allegations  of  the  complaint  as  to  the  conduct  of  the  dog^ 
that.she  and  her  husband  were  riding  in  a  buggy  drawn  by  a 
single  horse  proceeding  south  and  east  on  the  highway,  her 
husband  driving  the  horse  and  she  sitting  on  the  left-hand 
side  of  the  seat ;  that  Kroening  approached  from  behind  them 
driving  a  horse  dra^ving  a  cart  in  which  he  was  riding;  that 
his  horse  was  going  at  a  very  rapid  pace;  that  her  husband 
turned  to  the  left  to  allow  him  to  pass,  which  he  did;  that 
when  he  was  about  twelve  feet  away,  in  passing,  his  dog 
growled,  approached  Mr.  Krueger's  horse  on  the  left  side, 
and  bit  the  horse  in  the  left  hind  foot  above  the  ankle ;  that 
the  dog  growled  low  and  ran  along  the  side  of  the  horse  for 
some  forty  rods;  that  as  the  horse  was  bitten  he  became 
frightened  and  jumped  and  ran  to  the  right  and  off  the  side 
of  the  road  at  a  culvert  into  a  ditch  and  thence  on  for  a 
considerable  distance  wholly  unmanageable;  that  when  he 
jumped  and  ran  off  into  the  ditch  Mr.  Ejueger  tried  to  hold 
him  and  was  thrown  from  the  buggy,  his  foot  being  caught 
and  held  fast  therein  so  that  he  was  dragged  and  killed,  as- 
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stated  in  the  complaint ;  that  the  horse  ran  along  the  side  of 
the  road  in  the  ditch  wholly  unmanageable  for  the  distance 
before  stated  and  turned  into  the  traveled  way  at  what  was 
called  the  "south  culvert,"  when  he  became  more  quiet  and 
proceeded  on  a  short  distance  and  was  then  stopped ;  that  the 
dog  followed  tearing  along  on  the  east  or  left-hand  side  of 
the  horse  to  the  "south  culvert;"  that  soon  after  the  horse  be- 
came unmanageable  Mr,  Kroening,  who  was  ahead,  turned 
aside,  and  that  she  and  her  husband  and  the  unmanageable 
horse  passed  by  him. 

Mrs.  William  Bratz,  who  was  working  in  the  field  just  in- 
side the  fence  where  the  accident  happened,  saw  Mr.  Kroen- 
ing as  he  approached  and  passed  Mr.  Krueger.  She  said  the 
dog  was  behind  Kroening' s  cart  as  he  approached  Krueger's 
rig;  that  the  former  drove  slowly  as  he  approached  but  quick- 
ened his  pace  a  little  as  he  passed  Krueger ;  that  though  she 
saw  the  dog  she  did  not  observe  that  he  was  excited  or  that 
he  did  anything  to  Krueger's  horse ;  that  she  did  not  see  him 
spring  in  any  way  or  bark ;  that  when  the  horse  jumped  she 
did  not  see  the  dog  anywhere ;  that  she  saw  the  dog  between 
Kroening' s  cart  wheels,  and  then  she  saw  him  after  Kroen- 
ing passed  Krueger  between  the  two  buggies;  that  she  last 
saw  the  dog  after  the  horse  made  the  first  jump  and  that  some 
weeds  interfered  with  her  line  of  sight. 

Mr.  F.  O.  Kiehl,  a  witness  called  for  the  plaintiff,  said 
substantially :  I  saw  the  horse  shortly  before  it  turned  up  into 
the  highway  where  it  slackened  its  pace.  I  saw  a  dog  in 
the  road  but  could  not  say  it  was  Kroening' s.  The  dog  was 
on  the  left  side  of  the  rig  in  the  center  of  the  road.  I  could 
not  say  whether  it  was  Kroening's  or  Frank  Eusch's  dog. 
Afterwards  when  Mr.  Kroening  came  up  his  dog  was  with 
him,  but  I  could  not  say  it  was  the  same  dog  I  saw  in  the 
road.  When  I  first  saw  the  horse  it  was  running  on  the  side 
of  the  road.  It  trotted  after  it  turned  up  into  the  road  at 
the  "south  culvert."    I  did  not  see  the  dog  do  anything. 

The  examination  of  Mr.  Kroening,  taken  under  sec.  4096, 
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Stats.  1898,  was  offered  in  evidence.  It  was  to  this  effect: 
I  drove  up  behind  Mr.  Krueger  on  the  occasion  in  question. 
I  had  a  dark-colored  yellow  dog  following  me.  As  I  ap- 
proached Mr.  Krueger  he  turned  out  to  let  me  pass  by.  I. did 
not  see  the  dog  after  I  came  up  behind  Krueger  till  I  passed 
by  the  culvert.  As  I  passed  by  Krueger  his  horse  jumped 
and  I  said,  "Hold  your  horse!"  After  I  had  ffme  a  short 
distance  ahead  of  Krueger  I  heard  some  one  crying  and  yell- 
ing and  I  looked  behind  and  saw  Krueger's  horse  coming 
after  me  and  the  man  was  down  dragging  under  the  buggy. 
I  did  not  see  the  dog.  I  looked  at  the  horse.  I  did  not  hear 
the  dog.  If  the  dog  was  there  it  would  have  struck  my  eyes. 
I  would  not  swear  there  was  no  dog  there.  I  didn't  think  of 
the  dog.  I  did  not  see  it  at  any  time  during  the  occurrence. 
I  paid  no  attention  whether  there  was  any  dog  there  or  ngt. 
I  don't  know  whether  there  was  a  dog  following  me  or  not, 
I  know  the  dog  was  with  me  before  I  approached  Mr.  Krue- 
ger.   I  didn't  see  what  started  the  horse. 

There  was  evidence  to  the  effect  that  after  the  aacident  a 
small  scratch  was  found  on  the  left  hind  leg  of  the  horse 
near  the  ankle  from  which  a  little  blood  had  flowed. 

Julia  Zahn,  a  witness  called  by  the  plaintiff,  was  with  Mrs. 
Bratz  at  the  time  of  the  occurrence.  '  She  saw  the  horse  at 
the  instant  Krueger  fell  out  of  the  buggy  and  when  it  ran 
off  into  the  ditch  at  the  culvert.  She  did  not  see  the  dog  or 
hear  it  bark. 

Abraham  Beck,  called  by  respondent,  said,  in  substance: 
I  eaw  a  dog  following  Kroening's  rig  at  the  time  he  passed 
Mr.  Krueger.  I  was  in  the  field  with  Mrs.  Bratz  and  Julia 
Zahn.  I  saw  Mr.  Kroening  pass  by  Mr.  Krueger.  The  lat- 
ter's  horse  got  a  little  high-lifed  at  that  time.  He  tried  to 
hold  his  hojrse.  The  horse  raised  up  in  front  and  Mrs.  Krue- 
ger grabbed  round  with  the  right  arm  over  the  lines.  That 
was  just  before  the  horse  had  to  jump  off  the  culvert.  I  did 
not  see  the  dog  or  hear  him  bark.     Some  weeds  interfered 
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with  seeing.  The  horse  jumped  twice,  and  the  second  time 
he  jumped  he  went  into  the  ditch  at  the  culvert.  I  did  not 
see  the  dog  after  Kroening  passed  Krueger.  As  the  horse 
jumped  Mrs.  Krueger  reached  over  and  got  hold  of  the  right- 
hand  line. 

Mrs.  Becky  a  witness  called  for  the  defendant,  said :  I  saw 
the  dog  in  the  middle  of  the  road  before  Krueger  fell  out  of 
the  wagon.  I  did  not  see  him  do  anything  to  the  horse,  or 
hear  him  bark.  I  just  saw  him  going  along  with  the  team 
in  the  road.  I  saw  Mrs.  Krueger  at  the  time  of  the  occur- 
rence reach  over  and  take  one  of  the  lines.  That  was  as  the 
horse  jumped  at  the  culvert. 

There  was  evidence  tending  to  prove  that  on  one  occasion 
Mrs.  Krueger  said  she  did  not  know  respondent's  dog  bit  the 
horse,  but  others  said  so,  and  evidence  tending  to  prove  that 
the  dog  on  some  occasions  had  pursued  horses  driven  along 
the  highway. 

The  foregoing  shows  sufficiently  the  general  nature  of  the 
evidence.  There  was  the  direct  and  positive  testimony  of 
Mrs.  Krueg^r  that  the  dc^  bit  the  left  hind  foot  of  Krueger's 
horse,  causing  him  to  become  unmanageable  and  go  oS  into 
a  ditch  at  the  culvert  and  ultimately  to  cause  Krueger's 
death.  It  was  somewhat  discredited  by  evidence  that  on  a 
previous  occasion  she  said  the  dog  attacked  the  horse  in  front 
instead  of  by  biting  one  of  his  hind  feet,  and  further  dis- 
credited by  evidence  tending  to  show  that  prior  to  the  trial 
she  said  she  did  not  know  whether  the  dog  bit  the  horse,  but 
had  been  told  so;  and  still  further  discredited  by  the  circum- 
stance that,  whereas  she  said  when  respondent  approached  to 
pass  by  her  husband's  rig  the  former  was  driving  very  fast, 
the  evidence  generally  in  the  case  was  to  the  contrary.  All 
the  witnesses  on  both  sides,  who  testified  to  seeing  the  acci- 
dent and  seeing  what  occurred  prior  thereto  and  thereafter 
till  the  horse  was  stopped,  and  who  were  in  a  position  where 
they  probably  might  have  seen  or  heard  the  dog  if  he  attacked 
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or  pursued  the  horse,  as  claimed,  testified  that  they  did  not 
see  any  such  thing. 

Now  it  may  be  that  Mrs.  Krueger  told  the  truth  as  to  the 
cause  of  the  horse  going  to  the  left  and  throwing  Krueger 
into  the  position  which  produced  his  death,  but  in  view  of 
the  evidence  tending  to  impair  her  credibility,  and  the  uni- 
versal testimony  of  witnesses  on  both  sides  who  were  in  a 
position  where  they  might,  within  reasonable  probability, 
have  seen  or  heard  the  dog  at  some  time  during  the  occur- 
rence, if  its  conduct  was  as  Mrs.  Krueger  claimed,  that  they 
did  not  see  any  such  conduct,  and  in  view  of  the  fact  that 
the  trial  judge,  who  listened  to  all  the  evidence  as  it  came 
from  the  mouths  of  the  witnesses,  both  in  submitting  the 
cause  to  the  jury,  and  in  deciding  the  motion  to  set  aside 
their  finding,  deliberately  decided  it  was  within  reasonable 
probability  that  the  horse  was  not  frightened  or  made  un- 
manageable by  respondent's  dog,  we  cannot,  it  seems,  consiet- 
ently  with  the  rules  governing  such  matters,  disturb  such 
decision.  Whether  the  finding  of  the  jury  be  right  or  wrong 
as  an  original  matter,  by  those  tests  which  it  is  our  duty  to 
apply  thereto,  it  must  stand  as  a  verity  in  the  case. 

Notwithstanding  the  foregoing  it  is  insisted  on  behalf  of 
appellant  that  fatal  error  was  committed  in  the  instruction 
in  respect  to  the  second  question.  The  language  complained 
of  can  best  be  understood  by  reading  it  as  a  part  of  the  entire 
charge  in  respect  to  such  question,  which  is  as  follows: 

"That  second  question  reads,  'At  the  time  and  place  of  the 
injury  in  question  did  said  dog  attack,  bite  and  frighten, 
in  the  public  highway,  the  horse  which  plaintiffs  intestate, 
Godfried  O.  Krueger,  was  then  and  there  driving?'  Your 
answer  to  this  question  will  be  divided  into  two  parts.  If 
you  find  that  the  dog  did  bite  the  horse  which  Mr.  Krueger 
was  driving,  then  your  answer  on  that  branch  of  the  ques- 
tion will  read,  *the  dog  did  bite  the  horse.'  If  you  find  the 
horse  was  not  bitten  by  the  dog,  then  your  answer  to  that  part 
of  the  question  will  read,  *the  dog  did  not  bite  the  horse.' 
You  will  have  no  trouble  in  filling  that  out  when  you  come 
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to  look  at  the  form  that  is  given  for  the  answer.  The  dog 
did  bite  the  horse — ^the  dog  did  not  bite  the  horse.  That  is 
all  there  is  of  that.  You  will  observe  that  one  part  of  the 
question  relates  to  the  biting  only,  and  the  other  part  of  the 
question  relates  to  the  inquiry  whether  the  dog  attacked  and 
frightened  the  horse  even  if  he  did  not  bite  it.  If  you  find 
that  the  dog  did  attack  the  horse  either  by  biting  him,  or  by 
running  out,  or  barking  or  growling  at  him,  or  chasing  him 
in  such  manner  as  to  indicate  that  the  dog  was  trying  to  bite, 
injure  or  worry  the  horse,  and  if  the  horse  was  thereby  fright- 
ened, then  your  answer  to  that  branch  of  this  question  should 
be,  the  dog  did  attack  and  frighten  the  horse.  If  you  find 
that  the  dog  did  not  attack  the  horse  by  biting  him,  nor  by 
running  out,  or  barking  or  growling  at  him,  or  chasing  the 
horae  in  the  attempt  to  bite  or  injure  or  worry  the  horse, 
then  your  answer  to  that  part  of  the  question  should  be,  the 
dog  did  not  attack  nor  frighten  the  horse. 

"The  word  ^frighten'  in  the  sense  in  which  it  is  used  in  this 
question  has  reference  to  fright  of  the  horse  resulting,  if  it 
did  result,  from  an  attack  upon  the  horse  by  the  dog  in  some 
of  the  ways  that  I  have  explained  to  you,  and  not  to  any 
fright  resulting,  if  it  did  result,  from  fiie  act  of  the  dog  in 
rimning  along  the  highway  without  making  any  effort  or  at- 
tempt, to  bite,  injure,  or  worry  the  horse.  If  the  horse  took 
fright  merely  because  the  dog  ran  past,  or  behind,  or  along- 
side, or  in  front  of  the  horse,  without  attacking  or  worrying 
or  biting  the  horse,  or  trying  to  do  so,  then  in  the  sense  in- 
tended by  this  question  the  horse  was  not  frightened  by  any 
act  or  conduct  of  the  dog  to  which  this  branch  of  the  ques- 
tion has  reference,  and  you  are  then  to  answer  it  accordingly 
in  the  negative  as  to  that  part  of  the  question.  The  fright 
about  which  this  question  inquires  is  fright  resulting  from 
an  attack  by  the  dog — ^not  to  fright  which  was  not  caused  by 
such  attacL  If  there  was  no  such  attack,  then  there  was  no 
fright  caused  by  the  dog  in  the  sense  meant  by  this  question. 
While  the  answer  to  the  question  is  not  in  form  'yes'  or  'no/ 
yet  the  answer  will  be  the  equivalent  of  'yes'  or  'no'  when 
read  in  connection  with  the  question.  It  will  be  either  an 
affirmative  or  a  negative  answer  in  the  sense  which  has  been 
-explained  to  you,  and  the  instruction  which  has  been  given 
to  you  on  the  subject  of  the  burden  of  proof  is  applicable  to 
this  question  and  to  the  answer  which  you  may  make  to  it" 
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It  is  argued  that  the  words,  "If  you  find  that  the  dog  did 
attack  the  horse  either  by  biting  him,  or  by  running  out^ 
or  barking  or  growling  at  him,  or  chasing  him  in  such  man- 
ner as  to  indicate  that  the  dog  was  trying  to  bite,  injure  or 
worry  the  horse,  and  if  the  horse  was  thereby  frightened, 
then  your  answer  to  that  branch  of  the  question  should  be, 
the  dog  did  attack  and  frighten  the  horse,"  suggest  that  the 
finding  could  not  be  that  the  dog  attacked  the  horse  unless 
the  jury  found  that  it  intended  to  bite  and  injure  or  worry 
the  horse.  We  do  not  so  understand  the  court's  language. 
Counsel  seem  to  have  gathered  the  idea  urged  upon  our  at- 
tention by  reading  such  language  as  if  there  was  a  comma 
after  the  words  "or  chasing  him,"  so  that  those  following,, 
viz.,  "in  such  manner  as  to  indicate  that  the  dog  was  trying 
to  bite,  injure  or  worry  the  horse,"  would  relate  to  each  of 
the  preceding  alternatives,  while  the  charge  as  actually  given 
was  not  so  punctuated,  but  was  so  pointed  off  as  to  make  the 
words  "in  such  manner  as  to  indicate,"  etc.,  refer  only  to  the 
words  "or  chasing  him,"  as  will  be  seen  by  reference  to  the 
whole  charge  as  quoted.  Therefore  the  jury  must  have  un- 
derstood that  if  the  dog  either  bit  the  horse  or  ran  out  at'  it, 
or  barked  or  growled  at  it,  causing  it  to  become  frightened,, 
they  should  answer  that  the  dog  did  attack  and  frighten  the 
horse. 

It  is  contended  that  the  language,  "it  will  be  either  an  af- 
firmative or  a  negative  answer  in  the  sense  which  has  been 
explained  to  you,  and  the  instruction  which  has  been  given 
to  you  on  the  subject  of  the  burden  of  proof  is  applicable  to 
this  question  and  to  the  answer  which  you  may  make  to  it," 
in  connection  with  the  preceding  language,  "if  the  horse  took 
fright  merely  because  the  dog  ran  past,  or  behind,  or  along- 
side, or  in  front  of  the  horse,  without  attacking,  or  worrying 
or  biting  the  horse,  or  trying  to  do  so,  then  in  the  sense  in- 
tended by  this  question  the  horse  was  not  frightened  by  any 
act  or  conduct  of  the  dog,"  put  the  burden  of  proof  upon  the 


4]         ^  AUGUST  TERM,  1906.  91 

Nolan  ▼.  Kroening,  130  Wii.  79. 

plaintiff  to  prove  that  the  dog  not  only  did  attack  and  frighten 
the  horse,  but  that  it  was  the  intention  of  the  dog  so  to  do  at 
the  time.  The  learned  counsel  seem  to  have  read  the  court's 
language  as  if  the  words  ^^trying  to  do  so"  were  tied  to  the 
preceding  alternatives,  conjunctively  instead  of,  as  the  fact 
is,  disjunctively.  As  we  read  the  language  complained  of, 
the  idea  conveyed  by  it  is  that  if  the  dog  merely  ran  past,  or 
alongside  of,  or  in  froat  of  the  horse  and  neither  attacked, 
nor  worried,  nor  bit  it  nor  tried  to  do  so,  then  the  fright  of 
the  horse,  within  the  meaning  of  the  question,  was  not  caused 
by  the  d(^.  To  give  the  language  the  sense  attributed  there- 
to sa  a  basis  for  the  assignment  of  error  it  would  need  to  be 
in  this  form :  If  the  horse  took  fright  merely  because  the  dog 
ran  past,  or  behind,  or  alongside,  or  in  front  of  the  horse, 
without  attacking  or  worrying  or  biting  the  horse  and  intend- 
ing to  do  so,  eto. 

The  foregoing  covers  all  the  criticisms  of  the  charge  spe- 
cially made  in  the  brief  of  appellant's  counsel,  and  after  a 
careful  study  of  it  we  do  not  discover  any  other  which  the 
learned  counsel  may  probably  have  had  in  mind  in  present- 
ing the  six  exceptions  to  as  many  portions  of  the  court's  lan- 
guage selected  therefrom. 

The  motion  for  a  new  trial  because  of  misconduct  of  jurors 
was  based  on  charges  that  three  of  them  frequented  a  hotel  at 
intervals  during  the  trial,  two  of  whom  boarded  at  such  hotel ; 
that  they  consorted  there  with  respondent  and  persons  ac- 
tively interested  in  his  behalf;  that  they  talked  about  the 
case  with  him  and  such  persons,  accepted  treats  of  beer  and 
cigars  of  them,  and  heard  talk  about  the  case  by  such  persons 
and  others.  In  the  whole  there  was  no  definite  and  certain 
evidence  as  to  the  jurors  accepting  treats  as  claimed.  At  best, 
the  evidence  was  in  much  conflict  on  all  branches  of  the 
charges.  The  jurors  themselves  were  sworn  and  examined 
and  severally  denied  that  they  accepted  any  favors  by  way 
of  treats  from  respondent,  or  his  friends,  during  the  trial,  or 
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talked  with  them  about  the  case,  or  heard  them  say  anything 
about  it,  and,  generally,  denied  in  detail  all  charges  of  mis- 
conduct. There  was  some  support  for  their  evidence  in  that 
of  other  witnesses.  It  does  not  seem  best  to  extend  this  opin- 
ion to  the  length  that  would  be  required  in  order  to  give  even 
a  summary  of  all  the  evidence  taken  and  considered  by  the 
tjourt  on  this  subject.  It  has  been  carefully  sttfdied  both  as 
printed  in  the  case  and  summarized  in  the  briefs  of  counsel, 
and  also  as  appears  in  the  bill  of  exceptions.  In  disposing 
of  the  matter  here  the  rule  must  be  applied  which  governs 
in  deciding  other  assignments  of  error  as  to  the  conclusions 
of  a  trial  court  on  matters  of  fact.  The  conclusion  must 
stand,  unless  it  appears  to  be  against  the  dear  preponderance 
of  the  evidence.  That  rule  should  be  applied  with  consid- 
erable strictness  on  a  motion  of  this  sort,  as  has  been  hereto- 
fore suggested  in  opinions  of  this  court.  Carthaus  v.  StdtCj 
78  Wis.  560,  47  N.  W.  629;  Cupps  v.  State,  120  Wis.  504, 
-529,  97  N.  W.  210,  98  N.  W.  546.  In  the  last  case  cited  it 
was  said,  substantially:  Evidence  to  impeach  a  verdict  by 
attacking  the  fairness  of  a  jury,  to  be  effective,  should  be 
very  clear  and  satisfactory.  The  court  should  not  act  upon 
it  favorably  to  impeaching  the  verdict  in  the  face  of  an  un- 
equivocal denial  by  the  jurors,  in  the  absence  of  the  most 
clear  and  satisfactory  evidence  of  the  falsity  of  the  denial. 
After  verdict  the  interests  at  stake  tempting  an  attack  upon 
some  particular  juror  are  so  great  that  all  evidence  in  re- 
spect to  such  matters  should  be  scrutinized  with  the  greatest 
caution  and  care  before  passing  judgment  vacating  such  ver- 
dict Applying  that  rule  to  the  evidence  in  this  case,  and 
according  to  the  trial  judge's  decision  the  dignity  which  it 
deserves,  we  are  unable  to  say  that  the  evidence  to  sustain 
the  charges  of  misconduct  is  sufficiently  clear  and  convincing 
to  warrant  a  reversal  of  the  judgment  on  that  ground. 

There  are  no  other  questions  in  the  case  that  require  spe- 
cial consideration  in  this  opinion. 

By  the  Court. — The  judgment  is  affirmed. 
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Shsboyoan  County,  Respondent,  vs.  Town  of  Sheboygan 
Falls,  Appellant. 

November  8— December  4,  1906. 

Pauperi:  **8upported  <u  a  pauper f*  Queitiom  for  jury. 

1.  Although  one  who  is  capable  of  earning  a  living  and  haa  some 

money  may  not  be  a  pauper  in  fact,  such  facts  are  not  conclu- 
sive against  the  possibility  of  having  been  supported  as  a  pauper. 

2.  Under  the  expression  "supported  as  a  pauper/'  it  is  not  only  es- 

sential that  aid  should  have  been  given  by  the  poor  authorities, 
but  that  such  aid  should  have  been  applied  to  or  received  by  the 
supposed  pauper. 

3.  After  a  town  had  furnished  support  for  B.,  a  transient  pauper, 

and  had  been  reimbursed  by  the  county,  in  an  action  by  the 
county  a^inst  the  town  in  which  B.  had  her  legal  residence  the 
only  question  submitted  to  the  Jury  was  whether  the  town  offi- 
cers paid  the  money  with  the  intention  of  aiding  or  supporting 

B.  as  a  poor  person.  Held,  that  such  question  exhausted  the  is- 
sues only  in  case  the  evidence  was  undisputed  that  B.  did  re- 
ceive the  aid  or  some  part  thereof. 

4.  One,  though  living  in  the  family  and  eating  at  the  table  of  a 

pauper  aided  by  the  poor  authorities,  who  pays  his  board,  can- 
not be  said  to  receive  aid  as  a  pauper  merely  because  the  land- 
lord uses  the  money  furnished  by  the  poor  authorities  to  pur- 
chase the  food  which  the  boarder  eats. 

5.  In  such  case  it  makes  no  difference  that  the  board  is  paid  in  serv- 

ices instead  of  money. 
6  As  a  means  of  extending  aid  and  support  the  poor  authorities  paid 
certain  moneys  to  L.  under  an  agreement  that  C.  should  take 
charge  of  the  housework  and  care  of  L.'s  children,  thereby  per- 
mitting L.  to  work  out  and  earn  the  balance  of  the  support 
needed  for  her  family,  which  was  done,  and,  in  addition,  G.  paid 
certain  monesrs  to  L.  for  the  purchase  of  necessaries  for  L.'s 
family.    Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that 

C.  received  as  a  pauper,  and  not  merely  as  return  for  her  own 
services  and  money,  any  portion  of  the  aid  furnished  by  the 
poor  authorities,  but  that  the  question  should  have  been  sub- 
mitted to  the  Jury  for  their  answer  in  the  light  of  all  the  facts, 
circumstances,  and  reasonable  Inferences  to  be  drawn  therefrom. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan coxmty :  Michael  Kibwan,  Circuit  Judge.    Reversed. 
Action  for  support  furnished  by  the  city  of  Plymouth  be- 
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tween  December  8,  1900,  and  November,  1903,  to  one  Chris- 
tina Bade,  a  pauper,  claimed  to  have  legal  settlement  in  the 
defendant  town.  Prior  to  1898  Christina  Bade  had  made  her 
home  with  her  married  son  for  a  number  of  years  in  Sheboy- 
gan Falls,  receiving  no  aid  from  the  public,  but  being  self- 
supporting  and  interested  in  some  property  in  hands  of  her 
son,  and  undoubtedly  had  her  legal  settlement  in  that  town. 
The  son  died  in  Februarj',  1898,  leaving  a  widow,  Louisa 
Bade,  and  eight  children.  Christina  had  a  small  fund  of 
money,  something  over  $100,  and  worked  out  to  some  extent 
as  a  nurse.  Before  July  1,  1898,  the  family,  including  Chris- 
tina, moved  to  the  town  of  Plymouth,  where  they  remained 
until  about  October,  1899,  when  they  moved  to  the  city  of 
Plymouth.  In  November  and  Deceml)er,  1898,  the  daugli- 
ter-in-law  applied  for  aid  and  received  one  instalment  of  fire- 
wood from  the  town  of  Plymouth  and  an  allowance  of  money, 
first  $6,  and  then  $8,  per  month,  from  the  town  of  Sheboy- 
gan Falls,  The  amount  of  that  allowance  was  fixed  after 
consultation  with  Louisa,  upon  the  understanding  that,  if 
Christina  would  take  charge  of  the  housework  and  care  of 
the  children,  she,  Louisa,  would  be  able  to  work  out  and  earn 
the  balance  of  the  support  needed  by  her  family.  This  course 
was  followed,  Christina  Bade  performing  such  work  and  con- 
tributing from  her  own  money  toward  the  purchase  of  nec- 
essary supplies  for  the  family,  she,  of  course,  living  in  the 
same  house  and  eating  at  the  same  table.  This  allowance  of 
support  to  Louisa  Bade  continued  even  after  the  removal  to 
the  city  of  Plymouth,  but  in  December,  1900,  Christina  be- 
came sick  and  disabled  and  herself  applied  to  the  city  for  aid, 
which,  being  fumislied  her  and  the  bill  presented  to  the 
county  and  paid,  constitutes  the  basis  of  the  present  suit,  on 
the  theory  of  persisting  legal  settlement  in  defendant  town. 
The  only  material  question  submitted  to  the  jury  was  whether, 
in  the  sums  which  the  town  of  Sheboygan  Falls  paid  to  Louisa 
Bade  within  each  of  the  years  from  July  1,  1898,  to  Deeem- 
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ber  11,  1900,  was  included  any  sum  paid  by  the  town  with 
the  intention  or  for  the  purpose  on  the  part  of  its  supervisors 
of  therewith  or  thereby  aiding  or  supporting  Christina  Bade 
as  a  poor  person.  The  jury  answered  affirmatively  as  to  each 
of  the  three  annual  periods.  Motion  was  made  to  reverse  the 
answers  to  this  question,  and  for  judgment,  and  also  for  a 
new  trial,  which  being  denied,  judgment  was  entered  in  favor 
of  the  plaintiff  for  the  amount  claimed,  from  which  the  de- 
fendant appeals. 

Francis  Williams,  for  the  appellant. 

Edward  Voigtj  district  attorney,  for  the  respondent. 

Dodge,  J.  We  have  been  unable  to  avoid  the  conclusion 
that  the  questions  presented  in  this  case  have  not  been  fully 
tried  or  decided.  Christina  Bade's  legal  settlement  in  She- 
boygan Falls  had  undoubtedly  been  extinguished  by  her  two 
years  of  residence  outside  of  that  town,  imless,  during  each 
year  thereof,  she  had  been,  in.  some  degree  at  least,  supported 
as  a  pauper.  Scott  v.  Clayton,  51  Wis.  185,  8  N.  AV.  171. 
Mrs.  Bade  was,  confessedly,  not  a  pauper  in  fact,  being  ca- 
pable of  earning  her  own  living,  and  having,  at  least  during 
ihe  first  year,  some  money;  but  this  fact  is  not  conclusive 
against  the  possibility  of  her  being  supported  as  a  pauper. 
Ettrick  V,  Bangor,  84  Wis.  256,  54  N.  W.  401.  The  concep- 
tions involved,  however,  in  the  expression  "supported  as  a 
pauper"  are  twofold.  It  is  not  only  essential  that  aid  should 
have  been  given  by  the  town,  but  that  such  aid  should  have 
been  applied  to  or  received  by  the  supposed  pauper.  Instances 
a  case  where  a  town  may  intrust  to  a  third  person  supplies  in- 
tended for  the  supposed  pauper,  which,  however,  are  diverted 
and  were  neither  needed,  nor  in  any  wise  received,  by  the 
latter. 

The  only  question  submitted  to  the  jury  upon  the  trial  of 
this  case  was  whether  the  town  officers  paid  the  money  with 
the  intention  of  aiding  or  supporting  Christina  Bade  as  a 
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poor  person.  This  could  exhaust  the  issues  only  in  case  the 
evidence  was  undisputed  that  she  did  receive  the  aid  or  some 
part  thereof.  True,  there  is  no  dispute  but  that  she  took  her 
meals  at  the  table  of  the  family  of  Louisa  Bade  and,  doubt- 
less, consumed  food  paid  for  in  whole  or  in  part  with  the 
moneys  furnished  the  latter  by  the  town.  But  this  is  not  con- 
clusive. One,  though  living  in  the  family  and  eating  at  the 
table  of  a  pauper  aided  by  the  town,  who  pays  his  board,  cer- 
tainly cannot  be  said  to  receive  aid  as  a  pauper  merely  be- 
cause his  landlady  may  have  used  moneys  furnished  her  by 
the  town  to  purchase  the  food  which  she  sells  him  and  he 
eats ;  nor  can  it  make  any  difference  that  such  board  be  paid 
for  in  services  instead  of  money,  especially  if  the  services  are 
such  as  to  enable  some  other  member  of  the  family  to  devote 
his  time  or  labor  to  earning  money  for  its  support,  thus  ren- 
dering suflScient  a  less  contribution  from  the  public. 

We  find  in  the  record  considerable  evidence  from  which 
the  jury  might  have  found  that  Christina  Bade  occupied  such 
a  position  and  did  earn  the  board  and  lodging  she  received. 
It  appears  that,  though  sixty-seven  years  of  age,  she  was 
active,  physically  capable  to,  and  did  at  times,  earn  money 
by  working  for  others,  notably  as  a  nurse.  It  appears,  too, 
that  at  the  time  of  consultation  between  Louisa  Bade  and  the 
supervisors  as  to  the  amount  necessary  for  herself  and  family 
of  eight  children  that  amount  was  fixed  with  reference  to 
her  own  capacity  by  working  for  others  to  earn  a  share  of 
their  maintenance;  but  that  her  ability  to  do  this  was  de- 
pendent upon  her  being  relieved  from  the  care  of  the  house- 
hold and  of  the  children  by  Christina's  devoting  herself  there- 
to and  foregoing  other  employment.  It  is  at  least  inferential 
from  the  evidence  that  this  plan  was  generally  followed.  Be- 
sides this,  it  is  in  evidence  that  Christina  paid  money  to  her 
daughter-in-law,  Louisa,  for  the  purchase  of  necessaries  for 
the  latter's  family.  It  is  at  least  a  reasonable  inference  that 
the  home  which  Christina  enjoyed  in  this  struggling,  not  to 
say  destitute,  family  was  not  such  as  to  command  much  price. 
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The  question,  therefore,  was  presented  whether  it  could 
fairly  be  said  that  Christina  received  as  a  pauper,  and  not 
merely  as  return  for  her  own  services  and  money,  any  por- 
tion of  the  aid  furnished  by  the  defendant  town.  We  are 
clear  that  such  question,  whidi  was  one  of  fact,  cannot  be  an- 
swered in  the  affirmative  as  a  matter  of  law,  but  that  it  should 
have  been  submitted  to  the  jury  for  their  answer  in  the  light 
of  all  the  facts,  circumstances,  and  reasonable  inferences  to 
be  drawn  therefrom.  This  court  has  decided  that  there  may 
well  arise  the  question  of  fact  to  be  decided  whether  scftne 
member  of  a  family  whose  head  receives  aid  from  a  town  does 
himself  receive  any  part  of  it.  EttricJc  v.  Bangor,  84  Wis. 
256,  54  K.  W.  401.  In  absence  of  finding  on  this  question 
the  verdict  fails  to  support  the  judgment. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


LuETZKE  and  others,  Bespondents^  vs.  Bobebts  and  others, 
imp.,  Appellants. 

yoi>em'ber  9— December  4, 1906^ 

Appeal  and  error:  Findingi,  tohen  disturbed:  OorporatUma:  Bubscrip- 
turn  to  itock:  Promoters:  Fraudulent  representation:  Oancella- 
tion  of  instruments:  Evidence:  Substituted  service:  Appearance: 
Jurisdiction  of  the  person:  Equity:  Remedies:  Personal  judg- 
ment: Measure  of  damages, 

1.  Where  the  evidence  adduced  on  an  issue  is  conflicting,  and  there 

is  no  clear  preponderance  to  support  appellant's  claim,  the  find- 
ings thereon  will  be  affirmed. 

2.  In  an  action  to  cancel  a  note  given  for  suhscriptton  to  corporate 

stock,  the  evidence,  stated  in  the  opinion,  is  held  to  sustain  find- 
ings that  two  of  the  parties  appearing  on  the  subscription  con- 
tract as  purchasers  of  shares  were  not  bona  fide  subscribers. 

3.  Where  plaintiffs  signed  a  subscription  contract  for  shares  of 

stock  in  a  proposed  corporation,  upon  an  agreement  between 
each  subscriber,  respectively,  and  the  promoters  of  the  corpora- 
tion that  no  signature  to  such  contract  would  be  binding  until 
Vol.  180—7 
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hana  fide  subscribers  thereto  for  all  the  shares  of  stock  had  been 
obtained,  and  the  promoters  presented  a  list  of  persons,  some 
of  whom  were  not  in  fact  l>ona  fide  subscribers,  and  thereby  in- 
dnced  plaintiffs  to  execute  joint  notes  for  the  amount  of  the  to- 
tal subscriptions,  the  action  of  the  promoters  was  a  wrong,  fraud- 
ulent in  its  nature,  which  rendered  the  transaction  based  on  it 
void  as  a^inst  plaintiffs. 

4.  In  such  case  representations  by  the  promoters'  agent  that  the 

parties  whose  names  were  on  the  subscription  contract  and  who 
had  not  signed  the  notes  when  plaintiffs  executed  them  were 
then  ready  and  willing  to  become  Joint  makers  of  the  notes,  and 
that  if  they  did  not  sign  the  notes  they  would  pay  in  cash  for 
the  shares  for  which  they  had  apparently  subscribed,  were  ma- 
terial, and,  their  falsity  being  shown,  such  representations  were 
fraudulent  and  rendered  the  transaction  voidable. 

5.  In  an  action  planted  in  equity,  demanding  cancellation  of  notes 

upon  the  ground  of  fraud,  there  was  substituted  service,  but  the 
defendants  appeared  in  the  action  and  answered  generally,  de- 
nying the  fraud  and  insisting  upon  the  validity  of  the  notes. 
With  such  answer  defendants  appeared  at  the  trial  and  litigated 
all  the  issues  thus  raised.  Held,  that  the  court  was  thereby 
given  Jurisdiction  of  the  defendants  personally,  and  was  em- 
powered to  render  whatever  i)ersonal  Judgment  was  warranted 
by  the  facts  and  circumstances  adduced  within  the  litigated  is- 
sues of  the  cause. 

6.  The  effect  of  such  appearance  was  to  waive  the  want  of  personal 

Jurisdiction  under  substituted  service,  and  operated  to  confer 
Jurisdiction  as  to  defendants,  and  thus  to  change  the  character 
of  the  proceeding  from  one  in  rem  to  one  in  personam, 

7.  In  an  action  in  equity  to  cancel  notes  on  the  ground  of  fraud  the 

court  found,  among  other  things,  that  the  transaction  was  fraud- 
ulent; that  when  the  action  was  commenced  the  plaintiffs  had 
ground  to  and  did  believe  that  the  defendants  owned  and  held 
the  notes  in  question,  and  that  they  had  not  pledged  or  hypothe- 
cated them;  that  they  properly  demanded  that  defendants  be 
commanded  to  bring  the  notes  Into  court  to  be  canceled  and  an- 
nulled, and  that  after  the  action  waa  commenced  the  defend- 
ants had  transferred  the  notes  to  txma  fide  purchasers  for  value. 
Held,  that  such  facts  presented  a  case  wherein  the  equitable  re- 
lief sought  could  not  be  awarded,  and  that  the  only  relief  avail- 
able was  to  offset  plaintifCs'  liability  on  the  notes  by  a  Judgment 
for  pecuniary  compensation. 

8.  In  such  case  compensatory  damages  are  ascertainable  and  can  be 

awarded  in  advance  of  actual  payment  of  the  notes  by  plaintiffs. 
'9.  In  such  case  the  correct  measure  of  damages  is  the  amount  called 
for  by  the  face  of  the  notes,  with  interest 
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Appsax  from  a  judgment  of  the  circuit  court  for  Manito- 
iwc  county :  Michabl  Kibwan,  Circuit  Judge,    Affirmed. 

Action  to  cancel  and  annul  three  promissory  notes^  exe- 
cuted by  the  plamtLffs  to  the  defendants  Roberts ,  Legget,  and 
Hanefij  who  were  copartners  doing  business  under  the  name 
of  'Westfield  Importing  Company^'  of  Westfield,  Indiana. 
The  defendant  John  Gutman  signed  the  notes.  Upon  his  re- 
fusal to  join  as  plaintiff  in  the  action  he  was  made  a  defend- 
ant. The  defendants  Schmitz,  Burke,  and  Craite  were  attor- 
neys for  Roberts,  Legget,  and  Hanen  and  were  joined  as  par- 
ties in  the  action  upon  the  ground  that  plaintiffs  believed  the 
notes  in  question  were  in  their  possession  as  such  attorneys. 
They  with  their  principals  were  temporarily  restrained  from 
transferring  or  parting  with  the  possession  of  the  notes.  The 
defendants  Alton  P.  Nave  and  the  Citizens'  National  Bank, 
a  foreign  corporation,  after  the  action  had  been  begun,  peti- 
tioned, as  bona  fide  owners  of  the  notes,  to  be  made  parties 
defendant,  and  by  order  of  the  court  they  were  allowed  to 
intervene  and  were  made  parties  defendant,  whereupon  they 
appeared  generally  in  the  action  and  served  their  answers. 
Before  trial  the  complaint  and  answers  were  severally 
iimended  at  different  times.  These  need  not  be  particularly 
Tecited.  After  trial,  upon  notice,  the  complaint  was  further 
amended  to  conform  to  proof,  received  without  objection,  to 
ibe  effect  that  the  principal  defendants  had  secured  the  sub- 
scriptions of  plaintiffs  and  others  for  shares  in  the  proposed 
•company  upon  the  representation,  promise,  and  agreement 
with  them  that  they  would  expressly  warrant  the  mentioned 
horse  to  be  sound  and -free  from  disease.  The  court's  find- 
ings cover  the  facts  of  the  case  sufficiently  to  present  the  ques- 
tions upon  which  error  is  assigned  upon  this  appeal.  The 
material  facts  found  by  the  court  are  as  follows :  In  January, 
1903,  the  defendants  Roberts,  Legget,  and  Hanen  were  co- 
partners and  continued  so  until  after  this  action  was  com- 
menced.   They  were  engaged,  under  their  firm  name,  in  the 
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buying  and  selling  of  horses,  their  principal  place  of  business 
being  Westfield,  Indiana.  E.  M.  O'Cohnell  was  their  agent, 
and  as  such  agent  exhibited  their  horse,  named  "Fusil/'  to 
the  plaintiffs  and  others  at  the  villages  of  Yalders  and  St 
Nazianz  in  Manitowoc  county,  for  the  purpose  of  making  a 
sale.  To  make  a  sale  of  the  horse,  O'Connell  presented  to 
plaintiffs  and  others  a  subscription  agreement  of  the  tenor 
following: 

"We,  the  undersigned  subscribers,  realizing  the  necessity 
of  improving  our  stock,  do  hereby  agree  to  pay  the  Westfield 
Importing  Company  $100  for  each  share  in  the  Percheron 
Horse  Company  now  being  formed  at  Valders,  Wis.,  to  buy 
one  Percheron  stallion  of  the  Westfield  Importing  Co.,  of 
Westfield,  Ind.  Capital  stock,  $3,000.  Name  of  horse,  Fusil. 
31,079  (48,961).  Payments  to  be  made,  one  third  in  one 
year,  one  third  in  two  years,  one  third  in  three  years,  security 
by  joint  notes  with  interest  or  by  cash." 

He  solicited  subscriptions  to  the  undertaking,  and  secured 
plaintiffs'  assent  and  subscriptions 

"upon  an  understanding  and  agreement  between  each  of 
them,  respectively,  and  the  Westfield  Importing  Company 
that  no  signature  to  said  contract  would  be  binding  until 
bona  fide  subscribers  thereto  for  thirty  shares  had  been  ob- 
tained by  said  Westfield  Importing  Company." 

Prior  to  February  28,  1903,  plaintiffs  were  informed  by 
O'Connell  that  he  had  secured  bona  fide  subscriptions  to  the 
written  contract  for  the  thirty  shares.  Relying  upon  such 
representation  as  true  and  correct,  plaintiffs  signed  and  exe- 
cuted three  promissory  notes,  each  for  $1,000,  in  form,  to  wit: 

"$1,000.00.  February  28th,  1908. 

"Sixteen  months  after  date,  for  value  received,  we  or  either 
of  us,  promise  to  pay  the  Westfield  Importing  Co.,  or  order,. 
$1,000.00  at  the  Manitowoc  Savings  Bank,  with  interest  at 
6  per  cent,  per  annum,  interest  payable  annually." 

The  two  other  notes  were  payable  in  two  years  and  four 
months  and  three  years  and  four  months  after  data    Eleven. 
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of  the  persons  who  were  represented  to  plaintifFs  as  subscrib- 
ers to  the  subscription  contract  for  shares  in  the  horse  re- 
fused to  sign  these  notes  after  plainti£F  had  signed  them^  and 
the  Importing  Company  has  never  collected  or  enforced  pay- 
ment from  them  upon  iheir  allied  subscriptions.  An  action 
was  instituted  against  one  of  such  subscribers^  Knut  Berg, 
by  the  company  to  recover  $100,  the  amount  of  one  share  in 
the  Percheron  Horse  Company,  which  action  terminated  by 
entry  of  judgment  dismissing  the  complaint  on  June  22, 
1908,  the  date  the  instant  action  was  begun.  Two  of  the  al- 
leged subscribers  to  shares  in  the  Percheron  Horse  Company, 
named  Alfson  and  Kelson,  were  not  in  fact  bona  fide  sub- 
scribers, though  their  names  were  on  the  subscription  con- 
tract. They  had  signed  and  made  their  subscriptions  upon 
the  express  oral  understanding  and  agreement  between  them 
and  O'Connell,  as  agent  of  the  Importing  Company,  that  such 
subscriptions  were  not  to  hold  them  to  liability  on  the  con- 
tract It  was  further  represented  by  the  agent,  O'Connell, 
to  three  of  the  plaintiffs  that  no  signature  to  these  notes  would 
be  binding  until  every  subscriber  to  the  shares  in  the  Per- 
cheron Horse  Company  had  signed  them,  or,  in  lieu  of  sign- 
ing these  notes,  had  paid  their  shares  in  cash.  To  the  other 
plaintiffs  in  this  action  it  was  represented  that  all  the  other 
subscribers  would  sign  these  notes  or  pay  their  subscriptions 
in  cash,  and  that  such  payments,  to  apply  on  the  purchase 
price,  would,  in  case  of  default,  be  enforced  against  them 
severally.  Plaintiffs  relied  on  this,  but  none  of  these  condi- 
tions have  been  performed,  nor  has  the  Importing  Company 
enforced  such  payments.  The  court  also  found  that  the  rep- 
resentation by  O'Connell  to  the  effect  that  he  had  obtained 
subscriptions  for  thirty  shares  of  $100  each  in  the  proposed 
Percheron  Horse  Company  was  in  fact  untrue,  that  he  knew 
it  to  be  false,  and  that  plaintiffs  believed  it  to  be  true,  relied 
on  it,  and  were  thereby  induced  to  execute  the  notes.  It  was 
also  foimd  that  plaintiffs  had  good  reason  to  believe  and  did 
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believe  that  the  defendants — copartners  in  the  Importing 
Company  at  the  time  this  action  was  commenced — ^had  these 
notes^  and  had  not  sold^  pledged,  or  hypothecated  them  or 
any  of  them;  that  plaintiffs  before  action  offered  the  horse 
in  question  to  these  defendants  and  demanded  the  return  of 
the  notes;  and  that  defendants  refused  to  receive  him  and 
have  so  refused  to  receive  him  ever  since,  and  have  not  re- 
turned the  notes  to  plaintiffs.  Plaintiff s,  therefore,  have  been 
compelled  to  keep,  feed,  and  care  for  the  horse  ever  since, 
and  such  feed  and  care  is  found  to  be  worth  $12  per  month. 

The  court  f oimd  upon  the  issues  that  the  defendants  Nave 
and  the  Citizens'  National  Bank  became  the  holders  and 
owners  of  these  notes  in  good  faith,  before  maturity,  and 
without  notice  or  knowledge  of  any  infirmity  as  to  their  va- 
lidity, and  that  plaintiffs  were  liable  thereon  to  such  defend- 
ants, but  that,  as  between  plaintiffs  and  the  defendants  Bob- 
ertSj  Leggetj  and  Hanerij  the  notes  were  fraudulent  and  of 
no  effect,  and  that  they  had  fraudulently  and  wrongfully 
transferred  them  \mder  circumstances  which  enabled  the 
transferees  to  collect  and  enforce  them  against  plaintiffs  to 
their  damage  to  their  face  amounts,  namely,  the  sum  of 
$3,000,  with  interest  from  their  date.  Upon  these  findings 
the  court  held  that  the  equitable  relief  prayed  for  in  the  com- 
plaint could  not  be  awarded,  but  it  retained  the  action  and 
awarded  the  only  relief  available  to  plaintiffs,  namely,  a  re- 
covery of  damages  in  the  sum  of  $3,000,  with  interest,  and 
costs  of  the  suit  From  this  judgment  the  defendants  Rob- 
erts, Leggetj  and  Hanen  appeal. 

For  the  appellants  there  was  a  brief  by  Burke  A  Craiie,. 
and  oral  argument  by  Z.  Craite. 

For  the  respondents  there  was  a  brief  by  A.  L.  Hougen 
and  Nash  &  Nash,  and  oral  argument  by  L.  J.  Nash. 

SiEBECKEB,  J.  Error  was  assigned  upon  the  court's  finding 
that  two  of  the  parties,  appearing  on  the  subscription  contract 
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as  purchasers  of  two  shares  in  the  company  about  to  be  organ- 
ized for  the  purchase  of  the  horse,  were  not  bona  ^fide  subscrib- 
ers^ but  that  they  had  made  such  subscription  with  the  ex- 
press understanding  between  them  and  the  defendants  who 
owned  the  horse  that  they  were  not  to  be  liable  on  such  sub- 
scriptions. The  evidence  adduced  on  this  issue  is  conflicting, 
but  we  can  find  no  such  dear  preponderance  of  the  evidence 
in  support  of  appellants'  claim  as  to  warrant  reversing  the 
conclusion  of  the  trial  court  thereon.  The  effect  of  the  tranfr- 
action  can  scarcely  be  in  doubt  in  view  of  the  conditions  un- 
der which  the  plaintiffs  appended  their  signatures  to  the  sub- 
scription agreement  The  court  finds  the  fact,  by  consent  of 
counsel  for  all  the  parties  to  the  action,  that 

"plaintiffs  [signed]  the  subscription  contract  for  a  share  or 
shares  of  stock  in  the  proposed  horse  company,  upon  an  un- 
derstanding and  agreement  between  each  of  them,  respectively, 
and  the  Westfield  Importing  Company  that  no  signature  to 
said  contract  would  be  binding  until  bona  fide  subscribers 
thereto  for  thirty  shares  had  been  obtained  by  said  Westfield 
Importing  Company." 

An  all-important  fact  to  plaintiffs  was  that  all  the  persons 
repres^ted  as  being  subscribers  to  this  undertaMng  would  be 
mutually  bound  to  pay  the  $3,000  purchase  money  of  the 
horse,  hence  their  insistence  that  they  were  not  to  be  liable  on 
the  subscriptions  until  the  mutual  agreement  was  subscribed 
by  bona  fide  subscribers  under  the  agreement  with  defendants. 
When  defendants  presented  a  list  of  persons,  some  of  whom 
were  not  subscribers,  and  thereby  induced  plaintiffs  to  execute 
the  notes  in  question,  their  action  was  a  wrong,  fraudulent  in 
its  nature,  and  rendering  the  transaction  based  on  it  void  as 
against  plaintiffs.  The  result  is  that  the  subscription  con- 
tract, pursuant  to  which  the  notes  were  given,  never  became  a 
binding  agreement  on  the  bona  fide  subscribers,  and  therefore 
could  not  be  a  valid  basis  for  the  notes.  It  is  urged  that  the 
false  representation  by  defendants'  agent,  to  the  effect  that  all 
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subscribers  to  the  subscription  contract  who  had  not  signed- 
the  notes  when  plaintiffs  executed  them  would  sign  them 
or  pay  their  amount  in  cash,  and,  in  case  of  their  refusal, 
payment  would  be  enforced,  was  not  a  declaration  on  which 
plaintiffs  could  rely  as  a  condition  of  executing  the  notes  in 
question.  This  is  urged  upon  the  ground  that  it  was  merely 
an  expression  of  opinion  concerning  the  probable  course  of 
business,  and  was  not  a  positive  statement  of  fact.  We  can- 
not accede  to  this  claim.  The  statement  was  that  the  parties 
whose  names  were  on  the  subscription  contract  and  who  had 
not  signed  the  notes  when  plaintiffs  executed  them  were  then 
ready  and  willing  to  become  joint  makers  of  the  notes,  and 
that  if  they  did  not  so  sign  the  notes  they  would  pay  in  cash 
for  the  shares  for  which  they  had  apparently  subscribed. 
These  representations  would  be  a  material  consideration  in 
inducing  plaintiffs  to  obligate  themselves  to  join  in  the  pur- 
chase of  the  horse,  and  they  no  doubt. were  thereby  induced 
to  sign  the  notes.  Their  ^falsity  being  shown,  it  makes  the 
representation  a  fraudulent  one  and  renders  the  transaction 
voidable.  Hodge  v.  Smith,  post,  p.  326.  We  deem  well 
founded  the  trial  court's  conclusion  that  these  fraudulent 
acts  infected  the  whole  transaction,  and  rendered  voidable 
the  notes  given  by  plaintiffs  to  the  defendants  Roberts,  Leg- 
get,  and  Hanen. 

It  is,  however,  claimed  that  the  court  erred  in  awarding 
judgment  for  damages.  The  action  is  one  planted  in  equity, 
demanding  cancellation  of  the  notes  upon  the  groimd  of  fraud. 
Appellants  contend  in  the  first  place  that,  since  the  service  of 
the  sumimons  on  the  principal  defendants  was  by  substituted 
service,  the  action  must  be  treated  as  one  in  rem,  and  no  per- 
sonal judgment  could  properly  be  rendered  against  them.  The 
summons  was  served  as  claimed,  but  it  appears  that  these  de- 
fendants appeared  in  the  action  and  answered  generally  in 
the  case,  denying  the  allegations  of  fraud  and  insisting  upon 
the  validity  of  the  notes ;  and  raised  no  question  by  their  an- 
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swer  as  to  the  rights  of  transferees  of  the  notes.  With  such 
an  answer  they  appeared  at  the  trial  and  litigated  all  the  is- 
sues raised  by  their  answer.  This  appearance  gave  the  court 
jurisdiction  of  them  personally,  and  empowered  it  to  render 
whatever  personal  judgment  was  warranted  by  the  facts  and 
circumstances  adduced  within  the  litigated  issues  of  the  cause. 
The  effect  of  such  appearance  is  to  waive  the  want  of  personal 
jurisdiction  under  substituted  service,  and  operates  to  confer 
jurisdiction  as  to  them,  and  thus  changes  the  character  of  the 
proceeding  from  one  in  rem  to  one  in  personam.  Pennoyer 
V.  Neff,  95  U.  S.  Y14;  Upper  Miss.  Trans.  Co.  v.  Whittaker, 
16  Wis.  220;  Heeron  v.  BecTcwithj  1  Wis.  17;  Heidenkeim  v. 
Sprague,  5  Wis.  258,  and  cases  in  note;  Jarvis  v.  Barrett,  14 
Wis.  591 ;  Anderson  v.  Cohum,  27  Wis.  558 ;  Damp  v.  Dane, 
29  Wis.  419 ;  German  Mut.  F.  F.  Ins.  Co.  v.  Decker,  74  Wis. 
556, 43  N.  W.  500 ;  2  Ency.  PI.  &  Pr.  646  et  seq.,  "Waiver  of 
defective  service."  Appellants  further  urge  that,  if  the  court 
acquired  jurisdiction  of  the  persons  of  these  defendants,  it 
had  no  authority  to  enter  a  personal  judgment  against  them, 
because  such  an  adjudication  improperly  determines  rights 
of  the  parties  wholly  outside  of  the  issues  presented.  The 
court  found  that  plaintiffs  had  groimd  to  and  did  believe,  at 
the  time  this  action  was  commenced,  that  these  defendants 
Roberts,  Legget,  and  Hanen  owned  and  held  these  notes ;  that 
they  had  not  pledged  or  hypothecated  them ;  that  they  prop- 
erly demanded  that  defendants  be  commanded  to  bring  them 
into  court  to  cancel  and  annul  them ;  and  that  these  defend- 
ants, through  their  further  wrongful  and  fraudulent  acts,  had 
transferred  them  to  the  defendant  Nave,  that  he  in  turn  trans- 
ferred them  to  the  defendant  b^ink,  and  that  both  of,  them 
were  bona  fide  purchasers  for  value ;  that  no  relief  of  an  equi- 
table nature  is  now  available,  and  that  the  only  relief  now 
available  to  offset  plaintiffs'  liability  on  the  notes  is  a  pecim- 
iary  compensation.  These  facts  present  a  case  wherein  the 
^equitable  relief  sought  cannot  be  awarded,  and  the  only  rem- 
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edy  available  is  the  one  of  damages.  This  brings  the  case- 
within  the  principle  followed  in  a  number  of  decisions  of  this 
court,  where  the  cause  was  retained  and  such  legal  remedy 
awarded  as  the  facts  and  circumstances  proven  justified.  In 
the  case  of  Cole  v.  Oetzinger,  96  Wis.  559,  71  N.  W.  76,  in. 
treating  of  this  subject,  it  is  said: 

"It  appears  to  be  well  settled  that  where  a  court  of  equity- 
obtains  jurisdiction  for  the  purpose  of  granting  some  distinct- 
ively  equitable  relief,  such  as  .  .  .  the  rescission  or  cancella- 
tion of  some  instrument,  and  it  appears  from  facts  disclosed 
at  the  hearing,  but  not  known  to  the  plaintiff  when  he  brought 
his  suit,  that  the  special  relief  prayed  for  has  become  imprac- 
ticable, and  the  plaintiff  is  entitled  to  the  only  alternative  re- 
lief possible, — of  damages, — the  court  may,  and  generally 
will,  instead  of  compelling  the  plaintiff,  to  incur  the  double  ex- 
pense and  trouble  of  an  action  at  law,  retain  the  cause,  decide 
all  the  issues  involved,  and  decree  the  payment  of  mere  com- 
pensatory damages  (Pom.  Eq.  Jur.  §  237)  ;  especially  since,, 
by  the  Code,  the  distinction  between  courts  of  law  and  courts 
of  equity  has  been  abolished."  Hall  v.  Delaplaine,  5  Wis. 
206 ;  Hopkins  v.  Oilman,  22  Wis.  476 ;  Combs  v.  Scott,  7& 
Wis.  662,  45  N.  W.  532;  Stevens  v.  Coaies,  101  Wis.  569,  78 
K  W.  180 ;  Gates  v.  Paul,  117  Wis.  170,  94  N.  W.  55. 

It  is  urged  that  compensatory  damages  cannot  be  awarded 
because  they  are  not  ascertainable  under  the  facts  found,  and 
that  plaintiffs  must  wait  until  they  have  made  actual  payment 
of  the  notes.  This  contention  cannot  be  sustained.  The  court 
properly  held  that  these  notes  in  the  hands  of  bona  fide  pur*- 
chasers  for  value  established  a  liability  according  to  their 
terms  against  these  plaintiffs,  and  that  such  liability  was 
measured  by  the  amount  they  call  for  on  their  face,  with  in- 
terest. We  deem  this  the  correct  measure  of  damages,  in  the 
case,  and  within  the  principle  of  the  case  of  Lyle  v.  McCor- 
mick  H.  M.  Co.  108  Wis.  81,  84  N.  W.  18. 

These  considerations  are  decisive  of  the  questions  presented^ 
We  find  no  error  in  the  record. 

By  the  Court. — Judgment  afiirmed. 
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Liin)fiAT  and  others,  Appellants,  vs.  Fsioke,  Eespondent. 
November  9— December  J^  1906. 

Sales:  Breach  of  ioarranty:  Conditions:  Appeal  and  error:  Pleading: 

Demurrer. 

1.  In  an  action  for  the  price  of  a  traction  engine  defendant  counter- 

claimed,  alleging  breaches  of  warranty.  It  appeared  from  the 
contract  set  out  in  a  counterclaim  that,  if  the  defendant  failed 
to  settle  for  the  engine  as  provided  in  the  contract,  the  war- 
ranty became  void.  Held,  that  an  allegation  of  the  counter- 
claim that  defendant  never  refused  to  make  settlement  for  the 
engine  was  a  verity  on  an  appeal  from  an  order  overruling  a  de- 
murrer to  the  counterclaim,  and  rendered  unnecessary  consid- 
eration of  the  question  whether  defendant  was  bound  to  make^ 
settlement  if  demanded. 

2.  In  an  action  for  the  price  of  a  traction  engine  an  allegation  of  a 

oounterdaim  that  there  was  a  breach  of  a  special  warranty  en- 
titling the  defendant  to  damages  is  not  Inconsistent  with  con- 
tract provisions  to  the  effect  that  all  warranties  should  be  void 
if  the  engine  was  not  settled  for,  where  the  counterclaim  avers 
that  the  defendant  never  refused  to  make  settlement 

3.  A  contract  for  the  sale  of  a  traction  engine  contained  a  special 

warranty  as  to  its  capacity,  and  also  a  general  warranty  re- 
specting material  and  construction  which  made  no  mention  of 
capacity,  and  was  followed  by  provisions  that  notice  of  the  fail- 
ure of  the  engine  to  fill  *'thi8*'  warranty  should  be  given  the 
seller,  and  that  continued  possession  by  the  buyer  for  ten  days 
ahould  be  conclusive  evidence  of  the  fulfilment  of  the  warranty. 
Held,  that  the  provisions  as  to  notice  and  the  effect  of  retaining 
the  engine  had  no  reference  to  the  special  warranty. 

Appkat.  from  an  order  of  the  circuit  court  for  Manitowoc 
county:  Michael  B^ibwait,  Circuit  Judge.     Affirmed. 

This  is  an  action  of  replevin  to  recover  possession  of  a  trac- 
tion engine  delivered  to  defendant.  The  complaint  alleges 
that  on  the  22d  day  of  August,  1905,  defendant  entered  into 
the  following  contract  with  plaintiffs : 

^*Dated  at  Newton,  August  22,  1905. 
"Lindsay  Brothers,  Milwaukee,  Wis.:  Please  furnish  or 
ship  for  the  undersigned,  on  or  about  August  25th,  1905,  to 
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C.  H.  Fricke,  at  Newton,  Wis.,  the  following  machinery:  One 
18-hoP8e  Russell  traction  engine,  with  18-inch  road  wheels 
with  diagonal  cleats,  and  one  headlight,  and  150  foot  of  8-inch 
4-ply  gaudy  thresher  belt  Without  oil  pump  in  place  of  lub. 
Also  fixtures  and  free  extras,  as  provided  in  current  price  list. 
We,  the  undersigned,  agree  to  receive  the  above  subject  to  the 
conditions  named  below,  to  pay  the  freight  and  charges  there- 
on from  Milwaukee,  and  further  agree  to  pay  to  your  order, 
on  the  arrival  of  the  goods  at  the  place  above  named,  the  sum 
of  eight  hundred  and  fifty  dollars,  as  follows :  Our  note,  due 
November  15,  1905,  $850.00 ;  and  one  16-horse  second-hand 
Rummely  compound  traction  engine  complete  on  board  of 
cars  at  Newton,  Wis.  Notes  to  bear  interest  from  Novem- 
ber 15,  1905,  at  6  per  cent,  to  be  given  onyour  blanks,  paya- 
ble at  Savings  Bank,  Manitowoc,  Wis.,  and  we  agree  to  give 
as  security  a  chattel  mortgage  on  the  goods  purchased,  and 
further :  The  above  engine  is  to  be  guaranteed  to  pull  a  36  x  60 
Avery  separator  on  the  road  or  while  threshing.  As  a  condi- 
tion hereof,  it  is  fully  understood  and  agreed:  (1)  That  this 
order  is  given  subject  to  the  acceptance  of  Lindsay  Bros.,  and 
that  no  promises,  whether  of  agent  or  employee  or  attorney, 
in  respect  to  the  payments,  security,  or  to  the  machinery 
named,  will  be  considered  binding  unless  made  in  writing  and 
ratified  by  Lindsay  Bros.  (2)  That  title  to  said  goods  shall 
not  pass  until  settlement  is  accepted  by  Lindsay  Bros.  (  3  )  That 
any  change  of  any  one  or  more  of  these  terms,  or  any  addition 
to  or  alteration  of  this  order,  may  be  made  by  any  one  or  more 
of  us  with  the  consent  of  Lindsay  Bros.,  and  that  any  and  all 
of  such  changes  or  additions  shall  in  no  wise  release  us,  or 
any  of  us,  from  liability  of  this  order.  (4)  That  the  above 
articles  are  warranted  to  be  of  good  material,  well  made,  and, 
with  proper  management,  capable  of  doing  as  good  work  as 
any  similar  article  made  in  tie  United  States.  If  said  ma- 
chinery, or  any  part  thereof,  shall  fail  to  fill  this  warranty, 
written  notice  shall  be  given  to  Lindsay  Bros.,  Milwaukee, 
Wis.,  and  to  the  party  through  whom  the  machinery  was  pur- 
chased, stating  wherein  it  fails  to  fill  the  warranty,  and  time, 
opportunity,  and  friendly  assistance  given  to  reach  the  ma- 
chinery and  remedy  any  defects.  If  the  defective  machinery 
cannot  then  be  made  to  fiU  the  warranty,  it  shall  be  returned 
immediately  by  the  undersigned  to  the  place  where  received. 
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and  another  furnished  on  the  same  terms  of  warranty,  or 
money  and  notes  to  the  amount  represented  by  the  defective 
machinery  shall  be  returned,  and  no  further  claim  be  made  on 
Lindsay  Bros.  Continued  possession  for  ten  days  after  first 
use  shall  be  conclusive  evidence  that  the  warranty  is  fulfilled 
to  the  full  satisfaction  of  the  imdersigned,  who  agree  there- 
after to  make  no  further  claim  on  Lindsay  Bros.,  under  this 
warranty.  In  case  any  casting  fail,  through  defect  in  its  mate- 
rial, during  the  first  season,  such  defective  piece  shall  be  re- 
placed without  charge,  except  freight  or  express  charges;  but 
on  any  claim  for  replacement  of  defective  castings  the  defect- 
ive piece  shall  be  presented  to  Lindsay  Bros.,  or  to  the  dealer 
through  whom  the  machinery  was  ordered,  and  shall  clearly 
show  the  defects.  Defects  or  failure  in  one  part  shall  not  con- 
demn or  be  groimds  for  claiming  renewal,  or  for  the  return  of 
any  other  part  It  is  expressly  agreed  as  a  condition  of  this 
warranty,  that  the  cylinder  speed  of  threshers  shall  not  exceed 
1,200  revolutions  per  minute ;  that  the  driving  of  any  inde- 
pendent stacker,  or  any  other  device  not  furnished  with  the 
thresher,  from  any  part  of  same,  shall  invalidate  this  war- 
ranty as  r^ards  sudi  thresher,  unless  such  attachment  shall 
be  approved  by  Lindsay  Bros.,  and  such  stacker  be  operated 
without  change  of  speed,  or  impeding  the  operation  of  any 
part  of  the  thresher.  This  warranty  shall  not  include  levers 
for  horse  powers,  nor  will  any  be  replaced  on  account  of  break- 
age. All  warranties  to  be  invalid  and  void  in  case  the  machin- 
ery is  not  settled  for  according  to  above  agreement,  when  de- 
livered, or  if  this  warranty  is  changed,  whether  by  erasure, 
addition,  or  waiver.  Warranty  rendered  void  shall  be  re- 
stored only  by  an  agreement  in  writing.  Where  special  at- 
tachments, saws,  or  belting  are  ordered  and  furnished,  the 
manufacturers'  warranty  only  is  extended. 
"Postoffice,  Manitowoc,  Wch.  Ave.,  1802. 
''Witness:  F.  Kohl.  C.  H.  Fkickb.     [Seal.]" 

The  complaint  further  alleges  that  the  plaintiffs  duly  per- 
formed the  contract  on  their  part,  delivered  the  property  to 
defendant,  and  defendant  took  possession  of  the  same  and 
delivered  to  plaintiffs  the  second-hand  engine;  that  defend- 
ant refused  to  give  the  note  for  $850  as  required  by  the  con- 
tract, and  refused  to  make  payment  on  November  15,  1905 ;. 
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that  before  action  plaintiffs  duly  demanded  possession  of  the 
property  so  sold,  which  was  refused. 

Defendant  answered,  admitting  that  he  entered  into  the 
•contract,  the  demand  and  refusal  to  deliver  the  engine  to 
plaintiffs,  and  denied  generally  the  other  allegations  of  the 
<M>mplaint  Defendant  by  way  of  counterclaim  set  up  the 
contract  with .  plaintiffs ;  the  delivery  of  his  second-hand 
engine;  that  plaintiffs  under  their  contract  guaranteed  the 
engine  furnished  to  be  of  sufficient  power  to  haul,  run,  and 
operate  defendant's  separator;  that  defendant,  before  exe- 
cution of  said  contract,  required  the  following  special  war- 
ranty to  be  inserted  therein :  "The  above  engine  is  to  be  guar- 
anteed to  pull  a  36  X  60  Avery  separator  on  the  road  or  while 
threshing'' — ^and  relied  upon  the  same  in  making  said  pur- 
chase; that  said  engine  was  not  powerful  enough  to  run  or 
operate  his  separator;  that  the  engine  delivered  by  plaintiffs 
to  defendant  was  not  in  compliance  with  said  warranty,  and 
was  not  powerful  enough  to  operate  his  separator;  that  de- 
fendant notified  plaintiffs  and  their  agent  that  said  engine 
was  not  in  compliance  with  the  guaranty,  and  that  plaintiffs 
sent  a  representative  to  defendant,  who  gave  defendant  in- 
structions respecting  the  management  of  said  engine,  and 
claimed  and  represented  that  by  following  such  instructions 
the  engine  would  prove  powerful  enough  and  would  comply 
with  said  warranty,  and,  relying  upon  such  representations, 
defendant  continued  to  use  said  engine  and  followed  such  in- 
structions, but  said  engine  remained  and  continued  not  pow- 
erful enough,  and  defendant  again  notified  plaintiffs  of  such 
fact,  and  plaintiffs  on  September  11, 1905,  sent  two  men,  who 
claimed  to  be  experts,  and  they  endeavored  to  remedy  the 
defects,  but  failed;  that  thereupon  defendant  again  notified 
plaintiffs  that  he  would  not  accept  said  engine,  and  that  it 
was  not  as  guaranteed,  and  offered  to  return  the  same;  that 
plaintiffs  again  represented  that  said  engine  was  powerful 
enough  to  haul,  run,  and  operate  defendant's  separator,  and 
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that  they  -would  plaoe  it  in  oandition  so  to  do,  and,  relying 
upon  said  Tepresentatlons,  defendant  continued  to  use  said 
engine,  and  on  September  22,  1905,  plaintifiPs  sent  another 
man,  who  claimed  to  be  an  expert  and  oould  put  said  engine 
in  condition  to  oomply  with  the  warranty,  and  said  man  re- 
mained with  defendant  from  September  22d  to  September 
30th  endeavoring  to  place  said  engine  in  condition  and  to 
make  it  comply  with  said  warranty,  but  failed.  The  counter- 
claim further  alleges : 

^'That  upon  said  failure  said  defendant  again  notified  said 
plaintiffs  that  he  would  not  accept  said  engine,  that  it  waa  not 
as  represented  and  as  guaranteed,  and  offered  to  return  said 
engine,  but  plaintiffs  again  represented  and  claimed  to  de- 
fendant that  said  engine  would  be  made  powerful  enough  to 
haul,  run,  and  operate  said  separator,  and  that  they  would 
make  it  so,  and  requested  said  defendant  to  continue  to  use  it, 
and  that  defendant  continued  to  use  it  until  October  10, 1905, 
when  plaintiffs  again  sent  a  man  to  the  defendant  to  place  the 
said  engine  in  condition  to  be  powerful  enough  to  haul,  run, 
and  operate  defendant's  said  separator,  but  said  man  did 
nothing  with  said  engine,  but  told  said  defendant  that,  if  said 
engine  was  remodeled  by  plaxsing  some  more  pipe  into  it,  it 
would  then  be  powerful  enough  to  haul,  run,  and  operate  de< 
fondant's  said  separator.  That  immediately  after  that  de- 
fendant again  notified  plaintiffs  that  he  would  not  accept  said 
•engine,  because  it  was  not  as  represented  and  guaranteed,  and 
because  it  was  not  powerful  enough  to  haul,  rim,  and  operate 
defendant's  said  separator,  and  then  defendant  continued  to 
use  said  engine  to  complete  some  jobs  he  agreed  upon,  and 
where  the  farmers  had  relied  upon  his  promise  to  come  and 
do  their  threshing,  until  the  14th  day  of  October,  1905,  upon 
which  day  he  ceased  to  use  said  engine  and  has  not  used  it 
since.  That  said  engine,  at  the  time  of  its  delivery  by  plaint- 
iffs to  defendant,  and  at  no  time  since  said  delivery,  was  as 
represented  and  guaranteed,  but,  on  the  contrary,  was  not  as 
represented  and  guaranteed,  and  never  was  powerful  enough 
to  haul,  run,  and  operate  said  defendant's  separator  while 
threshing  grain.  That  the  reason  why  he  continued  to  use 
said  engine  was  because  the  plaintiffs  claimed  and  represented 
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to  defendant  that  said  engine  was  powerful  enough  ajid  could 
be  made  powerful  enough  to  haul,  run,  and  operate  his  said 
separator,  and,  relying  upon  said  representations,  he  believed 
that  said  plaintiffs  would  make  said  engine  powerful  enough 
to  so  haul,  run,  and  operate  his  said  separator,  and  for  no 
other  reason  whatever.  That  soon  after  said  October  14,  1905, 
defendant  called  upon  the  plaintiffs  at  the  city  of  Milwaukee, 
Wis.,  and  then  and  there  again  notified  them  that  said  engine 
was  not  as  represented  and  as  guaranteed;  that  it  was  not 
powerful  enough  to  haul,  run,  and  operate  his  said  separator, 
and  offered  to  return  said  engine,  headlight,  and  belt  to  said 
plaintiffs,  and  then  and  there  demanded  of  said  plaintiffs  an 
engine  that  was  powerful  enough  to  haul,  run,  and  operate  his 
said  separator  properly,  as  agreed  in  said  contract,  but  said 
plaintiffs  refused  to  furnish  said  defendant  another  engine 
and  still  refuse  so  to  do ;  that  upon  such  refusal  to  furnish  de- 
fendant another  engine,  one  powerful  enough  to  haul,  rim, 
and  operate  said  separator,  this  defendant  offered  to  return 
said  engine  to  plaintiffs,  and  demanded  of  them  the  return  of 
his  own  engine  or  the  value  thereof,  but  this  the  said  plaintiffs 
refused  to  do  and  still  refuse  to  do.  That  up  to  this  time  said 
plaintiffs  have  failed,  neglected,  and  refused  to  furnish  to  said 
defendant  an  engine  powerful  enough  to  haul,  run,  and  oper- 
ate his  said  separator,  and  have  failed,  neglected,  and  refused 
to  return  to  said  defendant  his  own  engine  by  him  delivered 
to  them  as  hereinbefore  alleged,  or  to  pay  the  value  thereof. 
That  the  property  sold  by  said  plaintiffs  to  said  defendant,  by 
reason  of  said  engine  not  being  as  represented  and  guaranteed 
and  not  being  powerful  enough  to  haul,  run,  and  operate  de- 
fendant's said  separator,  was  then  and  there  worth  less  than 
the  sum  to  be  paid  therefor,  and  less  than  it  would  have  been 
worth  if  the  capacity  and  condition  it  was  warranted  to  be, 
by  the  sum  of  six  hundred  fifty  dollars.  That,  by  reason  of 
said  engine  not  being  powerful  enough  to  haul,  run,  and  oper- 
ate defendant's  said  separator,  said  defendant  lost  much  valu- 
able time,  and  was  greatly  annoyed  and  inconvenienced  there- 
by, and  lost  a  great  amount  of  business,  all  to  his  damage  the 
sum  of  two  hundred  dollars.  That  defendant  never  refused 
to  make  settlement  with  said  plaintiffs,  but  always  was  ready, 
and  is  now  ready,  to  make  settlement  with  them,  provided 
they  furnish  him  the  engine  required  by  said  contract.     That 
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by  reason  of  the  premises  this  defendant  daims  a  lien  upon 
said  engine  delivered  him  for  the  sum  of  six  hundred  dollars, 
ike  value  of  the  engine  delivered  by  him  to  plaintiffs,  which 
said  plaintiffs  refused  and  still  refuse  to  pay.  That  by  rea- 
son of  the  premises  this  defendant  was  damaged  and  misled 
to  his  damage  as  follows:  (1)  Six  hundred  dollars,  the  value 
of  his  engine  delivered  to  plaintiffs  by  defendant  as  part  pay- 
ment imder  said  contract  (2)  Two  hundred  dollars,  the  value 
of  his  time  lost  by  reason  of  said  engine  not  being  as  repre- 
sented and  guaranteed,  and  his  annoyance,  inconvenience,  and 
loss  of  business.  (3)  Six  hundred  fifty  dollars,  the  difference 
in  the  value  of  the  property  sold  to  defendant  by  plaintiffs, 
as  it  was  at  the  time  of  the  delivery  and  as  it  would  have  been 
had  it  been  as  represented  and  warranted.  That  no  part  of 
said  damage  has  ever  been  paid  by  said  plaintiffs  to  said  de- 
fendant, and  the  whole  thereof  is  now  due  and  owing  said  de- 
fendant from  said  plaintiffs. 

'Wherefore  defendant  demands  judgment  of  this  court,  and 
against  said  plaintiffs:  (1)  That  plaintiffs  take  nothing  in 
this  action.  (2)  That  defendant  have  and  recover  of  said 
plaintiffs  the  sum  of  fourteen  hundred  fifty  dollars,  damages 
as  aforesaid,  together  with  interest  from  August  22,  1905. 
(3)  That  defendant  have  judgment  against  said  plaintiffs  for 
the  costs  of  this  action.*' 

The  plaintiffs  demurred  to  the  counterclaim  for  want  of 
facts  sufficient  to  constitute  a  cause  of  action  and  because  the 
cause  of  action  stated  was  not  pleadable  as  a  counterclaim. 
The  court  below  overruled  the  demurrer,  with  leave  to  plaint- 
iffs to  reply  within  twenty  days  on  payment  of  $10  costs. 
From  the  order  overruling  demurrer  this  appeal  was  taken. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
/.  K  WiUiah. 

A.  P.  Schenian,  ior  the  respondent. 

Kebwik,  J.     The  eontention  on  the  part  otf  counsel  for 
appellants  to  reverse  the  order  overruling  the  demurrer  to 
the  defendant's  counterclaim  is  that  it  appears  from  the  coun- 
terclaim (1)  that  defendant  failed  to  settle  for  the  machine 
Vol.130— 8 
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as  provided  in  the  contract,  and  therefore  all  warranties  be- 
came void;  (2)  that  defendant  failed  to  return  the  engine, 
but  accepted  it,  and  therefore  has  no  claim  for  damages.  The 
counterclaim,  on  demurrer,  must  stand  or  fall  upon  the  alle- 
gations thereof.  It  is  alleged  therein  that  the  defendant 
never  refused  to  make  settlement  for  the  engine,  and  this  al- 
legation is  a  verity  upon  this  appeal.  Therefore  aU  other 
questions  discussed,  as  to  whether  defendant  was  boimd  to 
make  settlement  if  demanded,  need  not  be  considered.  It  is 
alleged  that  the  special  guaranty  inserted  in  the  first  part  of 
the  contract,  to  the  effect  that  the  engine  is  guaranteed  to 
pull  a  36  X  60  Avery  separator  on  the  road  or  while  thresh- 
ing, was  so  inserted  in  the  contract  at  the  special  instance  and 
request  of  the  defendant,  and  that  in  making  the  contract  of 
purchase  he  relied  upon  said  guaranty.  It  is  further  alleged 
that  this  guaranty  was  broken,  and  that  the  engine  was  not 
capable  of  pulling  the  separator  mentioned,  in  consequence 
of  which  defendant  sustained  damages.  So  it  is  very  plain 
from  the  allegations  of  the  counterclaim  that  there  was  a 
breach  of  this  special  warranty,  entitling  the  defendant  to 
damages,  and  it  is  not  rendered  void  by  the  other  clause  in 
the  contract  to  the  effect  that  all  warranties  shall  be  void  if 
the  machinery  is  not  settled  for,  because  the  ooimterclaim 
alleges  that  the  defendant  never  refused  to  make  settlement, 
which  averment  is  consistent  with  other  allegations  of  the 
counterclaim. 

But  it  is  claimed  that  it  appears  from  the  allegations  of 
the  counterclaim  that  the  defendant  never  returned  the  en- 
gine, but,  on  the  contrary,  accepted  it,  and  that  under  the 
contract  he  was  bound  to  comply  with  the  provisions  requir- 
ing notice  to  be  given  and  opportunity  furnished  to  plaintiffs 
to  remedy  the  defects,  and,  if  not  made  to  fill  the  warranty, 
the  engine  should  be  returned  immediately,  and  that  he 
failed  to  comply  with  this  provision  and  accepted  the  engine, 
and  therefore  has  no  claim  for  damages.     It  is  plain  from 


4]  AUGUST  TERM,  1906,  116 

lindaay  v.  Fricke,  130  Wia.  107. 

the  allegations  of  the  counterclaim  and  the  terms  of  the  c<m- 
tract  referred  to  therein  and  set  up  in  the  statement  of  facts 
that  the  engine  was  sold  with  the  special  guaranty  to  the 
effect  that  it  would  pull  a  36  x  60  Avery  separator,  and  for 
a  breach  of  this  guaranty  the  defendant  is  entitled  to  dam- 
ages, or,  in  case  he  has  not  accepted,  he  may  rescind  the  con- 
tract, return  the  engine,  and  recover  the  consideration  paid. 
But  it  is  said  by  plaintiffs  that  under  the  contract  defendant 
had  no  election;  that  the  provisions  of  the  contract  respecting 
notice  and  return  were  exclusive  and  must  be  strictly  com- 
plied with,  and  that  defendant  not  only  failed  to  comply  with 
such  provisions,  but  accepted  the  engine,  and  therefore  has 
no  remedy. 

The  question  turns  upon  the  construction  of  the  contract 
of  purchase.  In  addition  to  the  wari'anty  heretofore  men- 
tioned it  contains  a  warranty  to  the  effect  that  the  article  is 
of  good  material,  well  made,  and  with  proper  management 
capable  of  doing  as  good  work  as  any  similar  article  made 
in  the  United  States,  and  that,  if  said  machine  shall  fail  to 
fill  "this"  warranty,  written  notice  shall  be  given  to  the 
plaintiff  and  to  the  .party  through  whom  the  machinery  was 
purchased,  stating  wherein  it  failed  to  fulfil  the  warranty, 
and  opportunity  and  assistance  given  to  remedy  the  defects, 
and,  if  the  machinery  cannot  then  be  made  to  fill  the  war- 
ranty, it  shall  be  returned  immediately  and  another  fur- 
nished on  the  same  terms  of  warranty  or  money  refunded, 
and  that  continued  possession  for  ten  days  after  first  use 
shall  be  conclusive  evidence  that  the  warranty  is  fulfilled.  It 
is  very  plain  that  this  warranty  is  entirely  separate  and  dis- 
tinct from  the  special  warranty  in  the  first  part  of  the  con- 
tract to  the  effect  that  the  engine  would  pull  the  separator. 
This  latter  warranty  makes  no  mention  whatever  of  the  ca- 
pacity of  the  engine,  and  the  conditions  to  be  complied  with 
clearly  have  no  reference  to  the  first  warranty.  In  other 
words,  it  is  only  in  case  of  a  breach  of  the  warranty  respect- 
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ing  being  of  good  material,  well  made,  anji  capable  of  doing 
good  work  that  the  defendant  was  obliged  to  give  the  notice 
and  comply  with  the  conditions  specified  in  the  contract,  be- 
cause by  its  language  such  conditions  refer  exclusively  to 
this  warranty,  and  not  to  the  special  warranty  stated  in  the 
first  part  of  the  contract,  to  the  effect  that  the  engine  is  guar- 
anteed to  pull  a  36  X  60  Avery  separator  on  the  road  or  while 
threshing.  There  is  no  allegation  in  the  counterclaim  that 
there  was  any  breach  of  this  latter  warranty,  but  simply  a 
breach  of  the  first ;  and,  there  being  no  condition  attached  to 
the  first  warranty  respecting  notice  or  return,  the  ordinary 
rules  of  damages  with  regard  to  breach  of  warranty  apply. 
It  is  very  clear  from  the  contract  that  the  defendant  was  not 
obliged  to  give  notice  or  return  in  case  of  breach  of  the  first 
warranty  specified  in  the  contract,  to  the  effect  that  the  engine 
would  pull  the  separator. 

It  is  claimed  by  counsel  for  appellant  that  the  allegations 
of  the  counterclaim  show  an  acceptance  of  the  engine.  True, 
the  counterclaim  alleges  that,  after  defendant  discovered  that 
the  engine  was  not  in  compliance  with  the  warranty  and  no- 
tice given  that  he  would  not  accept  it,  he  used  it  for  a  few 
days  to  finish  up  some  work ;  but  it  also  appears  from  other 
allegations  that  the  reason  he  used  the  engine  was  that  he- 
expected  i)laintiffs  would  remedy  the  defects  and  make  it 
comply  with  the  warranty,  as  they  had  repeatedly  promised 
and  attempted  to  do.  It  is  not  altogether  clear,  upon  the 
allegations  of  the  coimterclaim,  whether  defendant  accepted 
the  engine  or  not.  If  he  did  not,  he  had  two  remedies :  either 
to  rescind  the  contract  because  of  breach  of  warranty  and 
return  the  machine  and  recover  consideration  paid,  or  re- 
tain it  and  recoup  his  damages  for  breach  of  warranty.  But 
it  is  unnecessary  to  determine  upon  this  appeal  whether  the- 
counterclaim  shows  an  acceptance  of  the  engine  or  not,  and 
we  do  not  so  determine,  because  in  any  event  the  defendant,, 
for  a  breach  of  the  special  warranty  to  the  effect  that  the  en^ 
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gine  was  powerful  enough  to  pull  a  36  x  60  Avery  separator, 
was  entitled  at  least  to  recoup  his  damages,  whether  he  was 
entitled  to  the  other  remedy  or  not 

It  is  unnecessary  to  discuss  the  cases  referred  to  hy  coim- 
sel  for  appellant,  because  it  is  very  plain  that  the  fax^ts  in 
this  case  clearly  distinguish  it  from  the  cases  cited.  Here 
the  counterclaim  is  based  upon  a  breach  of  a  special  war- 
ranty, without  any  conditions  attached  thereto,  and  therefore, 
whether  defendant  accepted  the  engine  or  not,  he  is  entitled 
to  recoup  his  damages.  The  conditions  respecting  the  second 
warranty  set  out  in  the  contract  apply  exclusively  to  that 
warranty  and  have  no  reference  to  the  first.  It  follows,  there- 
fore, that  the  order  of  the  court  below  was  right  and  must  be 
affirmed. 

By  the  Court. — The  order  overruling  the  demurrer  to  the 
counterclaim  is  affirmed. 


Seidemann,  Administrator,  Appellant,  vs.  Kakstaedt,  Ee- 

spondent 

yovernber  9— December  ^,  1906. 

Executors  and  administrators:  Extension  of  time  for  presentation  of 

claims. 

Under  sec.  8840,  Stats.  1898  (providing,  among  other  things,  that 
for  good  cause  shown  and  upon  the  notice  therein  prescribed 
the  time  originally  limited  for  the  presentation  of  claims  against 
a  decedent  may  he  extended),  where  the  facts  alleged  in  a  veri- 
fied petition  for  an  order  extending  the  time  for  filing  claims 
are  not  controverted,  the  county  court  may,  in  its  discretion, 
make  an  order  extending  the  time,  although  the  allegations  of 
the  petition  are  not  substantiated  by  proof  other  than  petition- 
er's oath  of  verification. 

Appeal  from  an  order  and  a  judgment  of  the  circuit  court 
for  Sheboygan  county:  Michael  Kibwan,  Circuit  Judge. 
Affirmed. 
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After  the  death  of  the  intestate  the  county  court  on  June 
28,  1905,  made  an  order  in  the  matter  of  the  estate  limiting 
the  time  for  the  presentation  of  claims  against  said  estate  to 
December  28,  1905.  The  petitioner  did  not  present  his  claim 
within  the  time  so  limited.  February  3,  1906,  he  presented 
to  the  county  court  his  duly  verified  petition  to  the  effect  that 
he  had  a  valid  and  legal  claim  against  the  estate  evidenced 
by  writing  signed  by  the  deceased  January  1,  1902,  and  upon 
which  the  deceased  had,  during  his  lifetime,  paid  the  inter- 
est to  January  1,  1904,  and  upon  which  there  was  then  due 
$1,500  and  interest  from  said  last-named  date,  and  therein 
gave  his  reasons  and  excuses  for  failure  to  present  his  claim 
on  or  before  December  28,  1905,  and  prayed  that  the  time 
for  presenting  and  filing  claims  against  said  estate  be  ex- 
tended for  three  months  beyond  said  last-named  date.  Upon 
reading  and  filing  that  petition  the  county  court  on  Feb- 
ruary 7,  1906,  made  an  order  requiring  the  administrator  of 
the  estate  and  the  widow  of  the  deceased  to  "show  cause  upon 
said  petition,  the  files  and  records  of  said  cause  and  matter, 
and  all  proceedings  had  therein,  before  the  county  court" 
February  20,  1906,  and  ordered  that  copies  of  said  order  and 
petition  be  served  upon  said  administrator  and  said  widow  at 
least  ten  days  before  said  time  of  hearing;  and  they  were  so 
served  accordingly.  February  20,  1906,  the  administrator 
made  and  filed  with  the  county  court  his  verified  answer  to 
said  petition  and  order  to  show  cause,  and,  upon  information 
and  belief,  said  that  since  the  death  of  the  deceased  the  peti- 
tioner knew  the  exact  condition  of  said  estate  and  at  aU  times 
knew  that  such  proceedings  were  pending;  that  the  time  for 
creditors  to  present  their  claims  had  been  limited  and  when 
the  same  expired,  and  that  the  petitioner  did  not  use  ordi- 
nary care  and  diligence  in  presenting  his  claim  against  said 
estate.  After  hearing  the  parties  and  evidence  submitted  and 
arguments  of  counsel  and  the  court  having  taken  the  matter 
imder  advisement,  on  March  24,  190^^^  the  coimty  court  con- 
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aideved  and  ordered  that  the  time  for  creditors  to  present 
their  claims  against  said  estate  he  and  the  same  was  therehy 
extended  for  three  months  from  December  28,  1905 — the 
time  previously  limited ;  and  it  was  therein  and  thereby  fur- 
ther ordered  that  such  claims  so  to  be  presented  be  file4  and 
heard  and  adjusted  by  the  county  court  on  April  10,  1906. 
From  that  order  the  administrator  duly  appealed  to  the  cir- 
cuit court  Said  matter  having  been  brought  on  for  hearing 
in  the  circuit  court  upon  the  records  of  the  county  court  duly 
certified  to  the  circuit  court,  and  the  cause  having  been  sub- 
mitted and  heard  on  the  records  and  papers  of  said  county 
court  herein  specified  solely — ^no  further  or  other  proofs  hav- 
ing been  introduced  by  either  party, — and  after  arguments 
of  caunsel,  the  court  being  fully  advised,  it  was  ordered  and 
adjudged  by  the  circuit  court  that  the  said  order  of  the  coimty 
court  extending  the  time  for  creditors  to  file  their  claims 
against  said  estate  be  and  the  same  was  thereby  in  all  things 
afEbrmed,  with  costs  taxed  at  $19.71,  to  be  paid  out  of  said 
estate.  From  that  order  and  judgment  .the  administrator 
appeals. 

For  the  appellant  there  was  a  brief  by  Voigt  &  Voigt,  and 
oral  argument  by  Edward  Voigt, 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
F.  Vollrath. 

Cassoday,  C.  J.  The  statute  provides  that  "for  good  cause 
shown  and  upon  such  notice"  as  is  therein  prescribed,  "and 
not  later  than  sixty  days  after  the  expiration  of  the  time" 
originally  fixed  for  the  presentation  of  claims,  "such  time 
may  be  extended"  by  the  county  court,  "but  not  beyond  two 
vears  from  the  date  of  the  letters"  of  administration.  Sec. 
3840,  Stats.  1898.  Here  the  original  time  fixed  for  the  pres- 
entation of  claims  was  December  28,  1905,  and  the  order 
extending  such  time  was  made  less  than  sixty  days  there- 
after.   There  is  no  claim  that  the  petition  was  insufficient  to 
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bring  the  case  within  the  statute.  It  is  conceded  that  if  the 
facts  therein  alleged  had  been  established  by  proofs,  inde- 
pendently of  the  petition  itself,  then  good  cause  would  have 
been  shown,  within  the  meaning  of  the  statute.  The  claim 
seems  to  be  that  such  order  to  show  cause  based  upon  such 
verified  petition  was  at  most  a  mere  notice  of  what  the  claim- 
ant proposed  to  prove  upon  the  hearing.  Counsel  contend 
that,  as  the  allegations  of  the  petition  were  not  substantiated 
by  proof,  there  was  nothing  before  the  county  court  on  which 
its  order  extending  the  time  could  be  based.  The  statute 
makes  no  such  requirement  The  petition  was  verified,  and 
so,  of  course,  the  facts  therein  alleged  were  supported  by  the 
oath  of  the  petitioner.  It  was  certainly  competent  for  the 
administrator  to  admit  the  facts  so  alleged  by  demurrer  or 
otherwise.  In  so  far  as  the  administrator  failed  to  controvert 
such  facts  they  were  left  supported  by  the  oath  of  the  peti- 
tioner. The  evasive  answer  made  did  not  wholly  destroy  the 
probative  force  of  the  verified  petition.  It  certainly  left  the 
matter  for  the  determination  of  the  county  court  Such  de- 
termination was,  to  a  certain  extent,  a  matter  addressed  to 
the  sound  discretion  of  that  court  Such  has  been  the  ruling 
under  a  similar  statute  in  other  jurisdictions.  In  re  Mills, 
34  Minn.  296,  26  K  W.  631 ;  State  ex  rel  Security  T.  Go. 
V.  Prolate  Court,  67  Minn.  51,  69  N.  W.  609,  908;  Walker 
V.  Lyman's  Adm'r,  6  Pick.  458.  We  perceive  no  abuse  of 
discretion  in  the  case  at  bar. 

By  the  Court, — The  order  and  judgment  of  the  circuit 
court  is  affirmed. 
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Blahnik,  Bespondent^  vs.  Basta  and  others^  Appellants. 

November  9— December  4, 1906, 

Fraudulent  conveyances:  Findings:  Bvidenoe. 

In  an  action  to  set  aside  a  conveyance  of  lands  as  In  fraud  of  cred- 
itors, the  findings  of  the  trial  court,  that  such  oonyeyance  was 
made  without  consideration  upon  a  secret  trust  to  hold  the  title 
tor  the  grantor's  benefit  and  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  collection  of  her  claim,  are  held  supported  by 
the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewau- 
nee county:  Michael  Kibwan,  Circuit  Judgp.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Wigman,  Martin 
&  Martin,  and  oral  ai^ument  by  P.  H.  Martin. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Geo.  W.  Wing  and  0.  H.  Bruemmer, 

WiNSLOW,  J.  This  is  an  action  in  equity  brought  by  the 
plaintiff  as  a  judgment  creditor  of  the  defendant  Frank- 
Barta  against  said  Frank  Barta  and  his  son^  the  defendant 
Joseph  Barta,  and  their  respective  wives  to  set  aside  a  con- 
veyance of  real  and  personal  property  made  by  Frank  to 
Joseph  March  19,  1902,  on  the  ground  that  it  was  made  with 
intent  to  hinder  and  defraud  the  plaintiff  and  prevent  her 
from  enforcing  and  collecting  a  claim  for  damages  which  she 
then  had  against  Frank.  The  conveyance  in  question  cov- 
ered eighty  acres  of  land,  forty  of  which  constituted  the 
homestead  of  the  defendant  Frank,  and  also  covered  all  the 
personal  property  on  the  farm,  being  the  entire  property  of 
said  defendant.  The  court  found  that  the  conveyance  was 
made  without  consideration  upon  a  secret  trust  that  Joseph 
should  hold  the  title  for  his  father's  benefit  and  with  intent 
to  hinder  and  delay  the  plaintiff  in  the  collection  of  her 
claim,  and  entered  judgment  setting  aside  the  conveyance  as 
to  the  forty  acres  of  land  not  included  in  the  homestead  as 
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well  as  the  nonexempt  personal  property,  and  the  defendants 
appeal. 

It  appears  that  on  or  about  December  16,  1901,  and  upon 
one  or  more  occasions  thereafter  the  defendant  Frank,  a 
farmer  about  forty-nine  years  of  age,  slandered  the  plaintiff 
in  a  public  place  by  charging  her  with  having  murdered  her 
father;  that  the  plaintiff  commenced  an  action  to  recover 
damages  for  such  slander  June  17,  1902,  and  obtained  judg- 
ment for  damages  and  costs  therein  aggregating  more  than. 
$700  March  19, 1905 ;  that  the  deed  in  question  was  executed 
by  Frank  to  his  son  Joseph  on  March  19,  1902,  and  recorded 
on  June  18th  of  the  same  year;  that  Frank  then  had  six 
children  ranging  from  seven  to  twenty-four  years  of  age,  of 
which  Joseph  was  the  eldest  and  was  engaged  in  teaching 
school,  and  resided  some  four  miles  distant  from  the  homo 
farm ;  that,  after  the  first  utterance  of  the  slander  and  prior 
to  the  execution  of  the  deed,  there  was  talk  among  the  people! 
of  the  neighborhood  to  the  effect  that  the  plaintiff  was  likely^ 
to  sue  the  defendant  Frank  for  said  slander;  that  several 
years  previously  the  plaintiff  had  sued  Frank  for  a  similar 
alleged  slander,  which  suit  was  subsequently  discontinued; 
ttat,  after  the  conveyance  was  made,  Frank  continued  to  live 
on  the  farm  with  his  family  and  manage  it  substantially  aa^ 
before;  that  in  the  spring  of  1902,  after  the  term  of  school 
closed,  Joseph  and  his  wife  came  to  live  on  the  farm  and  re- 
mained there  with  the  parents  for  twenty-one  months,  during 
which  time  Joseph  taught  school  and  worked  on  the  farm 
during  vacations;  that  in  December,  1904,  he  removed  to 
Algoma  and  became  a  rural  mail  carrier,  and  has  not  since 
lived  on  the  farm.  The  value  of  the  farm  appears  to  have 
been  about  $7,000,  and  of  the  personal  property  something 
over  $500.  The  consideration  for  the  execution  of  the  deed 
as  claimed  by  defendants  consisted  of  (1)  the  assumption  by 
Joseph  of  mortgages  on  the  farm  amounting  to  $1,100,  and 
of  an  unsecured  note  of  Frank  for  $300,  also  the  discharge 
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of  an  alleged  indebtedness  of  Frank  to  Joseph  of  $2,100; 
(2)  an  agreement  by  Joseph  to  pay  to  each  of  his  two  broth- 
ers $1,000,  and  to  each  of  his  three  sisters  $500,  at  majority ; 
and  (3)  an  agreement  that  the  parents  should  be  supported 
on  the  farm  for  life  if  they  chose  to  remain  there,  and  if  they 
did  not  that  they  should  receive  $2,000  from  Joseph.  Kone 
of  these  agreements  were  expressed  in  the  deed,  which  was  a 
simple  warranty  deed,  nor  were  they  expressed  in  any  writ- 
ing. The  court  found  that  these  agreements  were  not  in 
fact  made,  and  that  the  actual  indebtedness  from  Fnmh  to 
Joseph  was  but  $360. 

There  were  many  other  facts  appearing  in  the  evidence 
tending  to  throw  li^t  on  this  very  remarkable  transaction 
by  which  a  comparatively  young  man  with  a  large  family 
stripped  himself  of  his  property  without  any  apparent  or 
adequate  reason  and  placed  the  title  in  a  son,  who  neither 
expected  to  operate  it  nor  did  in  fact  operate  it.  There  was 
no  direct  evidence  that  Joseph  knew  of  his  father's  fraudu- 
lent purpose,  but  there  are  many  circumstances  which  per- 
suasively t^id  to  show  that  he  must  have  known  it  Careful 
reading  of  the  evidence  convinces  us  that  the  trial  judge  was 
right  in  his  conclusions.  Much  time  and  space  might  be 
spent  in  reviewing  the  evidence,  but  it  is  not  perceived  how 
sudi  a  course  would  be  useful. 

By  the  Court. — Judgment  aflSrmed. 


Pape,  Appellant,  vs.  Town  of  Carlton,  Respondent. 

November  9 — December  4f  1906, 

Assesswient  roll:  Power  of  toton  chairman  to  m^ke  purclMues:  Road 
machines:  Statutes:  ''Last  preceding  assessment:'*  Pleading: 
Amendment:  Appeal  and  error, 

1.  When  an  assessment  roll  has  been  corrected  by  the  assessor  and 
delivered  to  the  town  clerk  pursuant  to  sec.  1064,  Stats.  18d8»  it 
is  an  assessment  roll  within  the  meaning  of  ch.  83,  I<aw8  of 
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1899  (providing  that  the  chairman  of  the  town  board  may,  upon 
petition  of  the  taxpayers  of  one  or  more  superintendent  dis- 
tricts of  such  town,  representing  more  than  one  half  of  the  tax- 
able property  of  such  district  or  in  each  of  such  districts— to 
be  ascertained  from  the  last  preceding  assessment  roll,  and  cer- 
tified to  as  such  by  the  town  clerk  of  such  town — and  also  of 
the  superintendent  of  highways  of  each  district,  contract  for 
a  road  machine),  notwithstanding  it  is  still  subject  to  correc- 
tion as  to  mistakes  under  sec.  1065. 

2.  If,  after  the  assessment  roll  has  been  corrected  by  the  assessor 

and  delivered  to  the  town  clerk  pursuant  to  sec.  1064,  Stats.  1898, 
the  chairman  of  the  town  is  petitioned  to  purchase  a  road  ma- 
chine under  ch.  83,  Laws  of  1899,  the  sufficiency  of  the  petition, 
as  to  putting  him  in  motion  to  obligate  the  town  to  make  the 
purchase,  is  to  be  tested  by  such  roll  unless  in  the  meantime  an- 
other shall  have  been  made. 

3.  It  is  sufficient  to  render  one  a  competent  petitioner  under  ch.  83, 

Laws  of  1899,  that  he  is  a  taxpayer  of  the  road  district  when  the 
petition  is  certified  by  the  town  clerk  and  presented  to  the  chair- 
man. 

4.  Under  ch.  83,  Laws  of  1899,  a  petition  dated  June  14,  1900,  was 

certified  by  the  town  clerk  and  presented  to  the  town  chairman 
on  August  26,  1900.  The  assessment  roll  of  1900  was  completed 
and  on  file  prior  to  the  time  the  petition  was  so  certified  and 
presented.  The  petition  was  signed  by  a  sufficient  number  of 
taxpayers  as  shown  by  the  assessment  roll  of  1900,  but  by  an 
insufficient  number  under  that  of  1899.  In  an  action  for  the 
purchase  price  of  a  road  machine  ordered  by  the  town  chair- 
man under  the  authority  of  such  petition,  held: 

(1)  An  allegation  of  the  complaint,  in  effect,  that  the  town 
chairman  was  ''petitioned"  on  June  14,  1900,  either  standing 
alone  or  in  connection  with  the  date  of  the  petition,  did  not 
control  as  to  the  date  when  an  effective  petition  was  presented. 

(2)  The  language  of  ch.  83,  Laws  of  1899,  "The  chairman  of 
the  town  board  .  .  .  may,  upon  being  petitioned,"  reasonably 
points  to  the  time  of  the  certification  of  the  petition  for  presen- 
tation to  the  chairman. 

(3)  The  assessment  roll  of  1900  governed. 

?.  It  is  not  error  to  refuse  to  allow  a  complaint  to  be  amended  by 
adding  thereto  a  new  cause  of  action  arising  pendente  lite. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewau- 
nee county:  Michael  Km  wan,  Circuit  Judge.     Reversed. 

Action  to  recover  on  a  contract  for  the  purchase  of  a  road 
machine,  such  contract  having  been  made,  as  alleged,  pur- 
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suant  to  a  petition  of  taxpayers  of  road  districts  Nos.  6  and 
10,  of  the  town  of  Carlton,  Kewaunee  county,  Wisconsin. 
The  contract  provided  for  payment  for  the  machine  in  five 
instalments  of  $45  each,  three  of  which  were  due  at  the  time 
of  the  commencement  of  the  action.  The  town  defended 
upon  the  ground  that  the  contract  was  void  for  want  of  the 
statutory  requisites  to  the  authority  of  the  chairman  of  the 
town  board  to  make  it  under  sec.  2,  ch.  83,  Laws  of  1899. 
At  the  close  of  the  evidence  the  court  decided  that  there  were 
no  controverted  questions  of  fact  by  reason  of  stipulations 
made  during  the  trial.  Both  sides  moved  for  a  directed  ver- 
dict The  court  granted  the  motion  made  on  behalf  of  the 
plaintiff,  taking  a  verdict  for  $168.30,  subject  to  its  opinion 
on  the  legal  questions  involved.  There  was  a  motion  made 
on  behalf  of  the  plaintiff  to  amend  the  complaint  so  as  to  in- 
clude the  fourth  instalment  for  the  road  machine,  which  fell 
due  after  the  commencement  of  the  ai^tion,  and  the  motion 
was  denied.  The  court  finally  decided  that  according  to  the 
facts  stipulated  on  the  trial  and  undisputed  evidence  the  peti- 
tion for  the  purchase  of  the  road  machine  satisfied  the  req- 
uisites of  ch.  83,  Laws  of  1899,  as  to  road  district  No.  6, 
and  also  as  to  road  district  ^N^o.  10,  if  the  names  of  Katie 
Drab  and  Fred  Ihlenfeldt  were  entitled  to  be  counted.  In 
respect  to  that  matter  the  court  found  that  the  name  of  Joseph 
Bohman  appeared  on  the  assessment  roll  of  the  town  of  Carl- 
ton for  1899  as  the  owner  of  $3,315  in  value  of  taxable  real 
estate,  and  $982  in  value  of  taxable  personal  property  in 
said  district  No.  10,  and  that  Mrs.  Drab  and  Fred  Ihlenfeldt 
appeared  upon  the  assessment  roU  of  the  town  for  the  year 
1900  as  owners  of  the  real  estate  assessed  the  previous  year 
to  Joseph  Bohman,  and  his  name  appeared  on  such  roll  as 
the  owner  of  taxable  personal  property  to  the  amount  of 
$436.  There  were  not  names  of  taxpayers  representing  the 
requisite  amount  of  property  appearing  on  the  assessment 
roll  of  1899  to  satisfy  the  law  aforesaid,  but  counting  the 
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names  of  Mrs.  Drab  and  Mr.  Ihlenfeldt  and  the  property  as 
sessed  to  them  there  were  sufficient  names  representing  the 
requisite  amount  of  property  appearing  on  the  assessment 
roll  of  1900.  The  petition  fgr  the  purchase  of  the  machine 
was  dated  June  14,  1900.  In  the  complaint  it  was  alleged 
that  the  chairman  of  the  town  board  was  petitioned  in  ac- 
cordance with  the  statute  on  June  14,  1900,  to  contract  for 
the  machine.  The  petition  was  not  presented  to  the  chair- 
man of  the  town  board  till  August  25,  1900.  On  that  date 
the  town  clerk  affixed  to  the  petition  his  certificate  that  it  was 
signed  by  a  majority  of  the  taxpayers  of  the  two  districts 
mentioned,  representing  more  than  one  half  of  the  taxable 
property  thereof  according  to  the  last  previous  assessment 
roll.  The  assessment  roll  of  1900  was  completed  and  on  file 
prior  to  the  time  the  petition  was  so  certified,  but  the  peti- 
tion must  be  regarded  as  having  originated  in  the  sense  that 
it  was  signed  by  the  persons  whose  signatures  appeared  there- 
on on  the  day  of  its  date,  to  wit,  June  14,  1900.  The  last 
previous  assessment  roll  as  regards  that  date  was  the  roll  of 
1899.  Therefore  Katie  Drab  and  Fred  Ihlenfeldt  were  not 
q\ialified  petitioners  for  the  purchase  of  the  road  machine 
and  the  petition  was  insufficient  to  warrant  making  the  con- 
tract. Judgment  was  accordingly  rendered  in  favor  of  the 
defendant  notwithstanding  the  verdict,  dismissing  the  com- 
plaint with  costs. 

For  the  appellant  there  was  a  brief  by  Otto  Bruemmer, 
attorney,  and  L,  J,  Nashj  of  counsel,  and  oral  argument  by 
Mr.  Nash. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Geo.  W.  Wing  and  M.  T.  Parker. 

Maeshat.l,  J.  From  the  statement  it  will  be  seen  that  the 
case  turned  in  the  court  below  on  whether  under  sec  2,  ch.  83, 
Laws  of  1899,  authorizing  the  purchase  by  towns  of  road 
machines,  the  petition  spoken  of  is  to  be  signed  by  a  majority 
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■of  the  taxpayers  of  the  road  district,  or  districts,  representing 
a  majority  of  the  taxable  property  therein  according  to  the 
last  previous  assessment  roll  of  the  town  prior  to  the  date  of 
the  paper,  the  decision  being  in  the  affirmative.  The  lan- 
guage of  such  section,  so  far  as  necessary  to  be  considered,  is 
as  follows: 

"The  chairman  of  the  town  board  thereof  may,  upon  being 
petitioned  in  writing  by  a  majority  of  the  taxpayers  of  one 
or  more  superintendent  districts  of  such  town,  representing 
more  than  one  half  of  the  taxable  property  in  such  district 
or  in  each  of  such  districts  (to  be  ascertained  from  the  last 
preceding  assessment  roll,  and  certified  to  as  such  by  the 
town  clerk  of  such  town)  and  by  the  superintendent  or  su- 
perintendents of  highways  of  each  such  district,  contract," 
otc 

The  arguments  of  counsel  have  been  very  helpful  in  reach- 
ing a  satisfactory  conclusion  here,  in  that  they  probably 
brought  to  our  attention  all  of  the  decisions  of  this  court 
which  from  any  standpoint  could  reasonably  be  said  to  af- 
fect the  matter.^  Each  feature  of  such  arguments  and  of  the 
learned  discussion  contained  in  the  opinion  of  the  circuit 
judge  has  been  carefully  studied.  However,  it  is  thought 
best  not  to  treat  such  features  here  in  all  their  details,  but 
rather  to  give  such  attention  to  the  authorities  cited  as  to 
show  generally  the  bearing  they  seem  to  have  upon  the  pre- 
cise point  which  appears  to  be  vital  on  the  appeal,  and  to 
confine  the  opinion  otherwise,  in  the  main,  to  the  question  in- 
volving such  point  as  an  original  proposition,  viz. :  Under  the 
statute  quoted,  are  the  signers  of  the  petition  to  be  regarded 
as  petitioning  the  chairman  of  the  town  board  for  the  pur- 
chase of  a  road  machine,  only  as  of  the  date  of  the  paper 
signed  by  them,  or  are  they  to  be  regarded  as  petitioning  such 
chairman  at  the  time  the  paper  is  certified  to  by  the  town 
•clerk  and  presented  to  such  chairman  ?  That  involves  this : 
Is  it  sufficient  to  render  one  a  competent  petitioner  under  the 
statute  that  he  is  a  taxpayer  of  the  road  district  when  the 
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petition  is  certified  by  the  town  clerk  and  so  presented  ?  Ap- 
pellant stands  for  the  aflSnnative,  and  if  he  is  right  the  peti- 
tion in  question  should  have  been  tested  by  the  assessment 
roll  of  1900  instead  of  that  of  1899,  if  the  former  existed, 
within  the  meaning  of  the  law,  at  the  time  the  town  clerk 
made  his  certificate. 

We  have  little  difficulty  in  passing  successfully  the  con- 
tingency last  suggested.  It  is  considered  that  when  an  as- 
sessment roll  shall  have  been  corrected  by  the  assessor  and  de- 
livered to  the  town  clerk  under  sea  1064,  Stats.  1898,  wbicb 
is  required  thereby  to  occur  on  or  before  the  first  Monday 
in  August  of  the  year  it  is  made,  it  is  an  assessment  roll 
within  the  meaning  of  ch.  83,  Laws  of  1899,  notwithstand- 
ing it  is  still  subject  to  correction  as  to  mistakes  imder  sea 
1065.  The  prior  sectioti  speaks  of  the  roll,  when  ready  to  be 
filed  in  the  town  clerk's  office,  as  a  completed  roll,  and  so  it 
is  to  all  intents  and  purposes.  In  our  view,  if  the  chairman 
of  a  town  is  thereafter  petitioned  under  said  ch.  83  the  suffi- 
ciency of  the  request,  as  to  putting  him  in  motion  to  obligate- 
the  town  for  the  purchase  of  a  road  machine,  is  to  be  tested 
by  such  roll  unless  another  shall  in  the  meantime  have  been 
made.  There  is  no  authority  cited  to  our  attention,  or  which 
we  can  discover,  throwing  any  light  on  this  question.  It 
must  be  disposed  of  as  an  original  matter  according  to  our 
best  judgment 

We  caimot  agree  that  the  allegations  of  the  complaint  as  to 
the  chairman  of  the  defendant  town  having  been  petitioned 
on  the  14th  day  of  June,  1900,  cut  any  controlling  figure  in 
the  case,  either  standing  alone  or  in  connection  with  the  date 
of  the  petition,  even  if  we  assume,  for  the  purposes  of  the 
point,  that  the  act  of  signing  as  to  each  petitioner  relates  to 
such  date.  The  undisputed  evidence  is  that  the  petition  was 
not  presented  to  the  chairman  of  the  town  board  till  August 
25,  1900.  Therefore,  if  that  be  the  time  when,  in  contem- 
plation of  law,  he  was  "petitioned,"  then  the  decision  should 
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be  accordingly,  regardless  of  the  mere  conclusion  pleaded  that 
he  was  "petitioned"  on  June  14,  1900. 

In  the  opinion  of  the  circuit  court  we  observe  that  consid- 
erable reliance  iKvas  placed  on  Siegel  v.  Liberty,  118  Wis.  599, 
95  N.  W.  402.  We  are  unable  to  give  the  effect' to  that  case 
which  the  learned  court  attributed  thereto.  The  point  here 
at  issue  was  not  there  discussed  or  decided.  The  case  did  not 
disclose,  as  we  can  discover,  wheii  the  petition  was  signed  or 
presented  to  the  chairman  of  the  town.  It  showed  when  the 
contract  was  made ;  that  it  was  in  December,  1899,  and  that 
the  sufficiency  of  the  petition  was  tested  by  the  assessment 
roll  of  1898.  However,  it  does  not  necessarily  follow  be 
cause  the  contract  was  made  after  the  assessment  roll  of  1899 
was  £led  with  the  town  clerk  that  the  chairman  of  the  town 
board  was  not  "petitioned"  to  make  the  contract  prior  to  the 
filing  of  such  roll.  In  the  printed  case  used  upon  the  appeal 
it  appears  that  the  plaintiff  alleged  that  the  petition  was  not 
presented  to  the  chairman  till  after  the  3d  day  of  November, 
1899.  That  was  put  in  issue  by  the  answer  and  found  in  the 
defendant's  favor.  The  printed  evidence,  as  we  read  it,  does 
not  show  the  date  of  the  petition  or  when  it  was  signed  or 
when  it  was  presented  to  the  town  chairman.  Certainly  the 
question  of  whether  the  act  of  "petitioning"  is  referable  to 
the  date  of  the  paper  or  to  that  of  its  presentation  to  the 
chairman  of  the  town  was  not  raised  or  discussed  or  referred 
to  in  any  way,  so  far  as  we  can  discover. 

Some  reliance  is  placed  on  8t(Ue  ex  rel.  Spring  Lake  v. 
Pierce  Co.  71  Wis.  321,  87  N.  W.  231,  and  State  ex  rel.  El 
Pmo  v.  Pierce  Co.  71  Wis.  827,  37  N.  W.  233.  Those  cases 
arose  under  the  law  of  1885,  authorizing  county  aid  to  towns 
in  the  building  of  bridges.  The  law  provided  for  such  aid 
in  case  of  a  town  having  voted  to  ccmstruct  or  repair  any 
bridge  or  bridges  wholly  or  partly  within  such  town  and  pro- 
vided for  one  half  the  cost  of  such  construction  or  repairs 
and  such  cost  exceeding  one  fourth  of  one  per  cent  of  the 
Vol.  130—9 
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taxable  property  in  the  town  "according  to  the  last  equalized 
valuation."  The  defendant,  in  the  last  case  mentioned,  at 
its  annual  town  meeting  in  April,  1886,  determined  upon  the 
building  of  a  bridge  and  otherwise  provided  as  indicated  in 
the  law  of  1885,  and  after  the  equalized  valuation  of  the  tax- 
able property  of  the  town  for  that  year  was  made,  the  county 
board  was  called  upon  to  appropriate  out  of  the  county  treas- 
ury sufficient  money  to  defray  one  half  the  cost  of  the  im- 
provement. It  was  held  that  the  last  equalized  valuation  of 
the  property  of  the  town,  existing  at  the  time  it  acted  on  the 
bridge  matter  at  its  annual  town  meeting,  was  to  be  taken 
as  the  test  of  whether  the  county  possessed  authority  to  ex- 
tend the  aid  requested,  as  the  law  contemplated  that  the  right 
of  the  town  thereto  should  become  fixed  upon  its  taking  ac- 
tion as  required  by  such  law.  We  are  unable  to  see  how  that 
decision  points  the  way  to  a  correct  conclusion  as  to  the  ques- 
tion we  have  here.  The  obvious  purpose  of  the  law  of  1885 
is  that  the  action  of  the  town,  satisfying  the  condition  pre- 
cedent to  the  obligation  of  the  county,  is  to  be  taken  with  ref- 
erence to  an  existing  equalized  valuation  of  taxable  property 
in  the  former,  and,  therefore,  necessarily  the  action  of  the 
county  must  be  taken  with  reference  to  the  same  valuation. 
Staie  ex  rej.  C,  M.  &  St.  P.  R,  Co.  v.  Blackstoiie,  63  Wis. 
362,  24  N.  W.  72,  which  dealt  with  the  law  authorizing  mu- 
nicipal aid  in  the  construction  of  railroads,  is  referred  to  by 
respondent's  counsel  as  suggesting  that  the  qualification  of  a 
petitioner  under  such  a  law  is  to  be  determined  as  of  the  time 
of  his  signing  the  petition.  We  do  not  so  understand  that  de- 
cision. The  statute  authorizes  the  acceptance  by  a  munici- 
pality of  a  proposition  of  a  railroad  company  for  the  con- 
struction of  a  railroad  upon  a  petition  bearing  the  signatures 
of  a  majority  of  the  male  persons  residing  therein  who  were 
assessed  for  taxes  as  shown  by  the  last  assessment  rolL  It 
provides  for  a  day  certain  when  the  petition  may  be  first  pre- 
sented to  any  such  resident  taxpayer  for  his  signature.     The 
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court  held,  confessedly  by  a  somewhat  arbitrary  construc- 
tion, that  the  law  contemplates  only  signatures  of  taxpayers 
residing  in  the  municipality  on  such  day;  that  neither  the 
date  of  the  petition,  the  time  of  signing  it,  nor  that  of  its 
presentation  is  material  on  the  subject  of  residence ;  that  one 
cannot  qualify  by  moving  into  the  town  between  the  time 
when  it  is  first  competent  to  present  the  petition  for  signa- 
tures and  the  time  for  filing  it  with  the  town  clerk,  nor  dis- 
qualify by  moving  out  during  such  period.  The  court  was 
persuaded  to  adopt  that  construction  because  of  a  seeming 
necessity  that  the  law  should  provide  a  time  certain  by  which 
to  test  the  competency  of  all  petitioners  as  to  residence.  The 
law  under  consideration  here  does  not  make  residence  in  the 
road  district  an  essential  to  qualification  of  a  petitioner.  The 
only  requisite  is  that  at  the  time  the  chairman  of  the  town 
board  is  "petitioned"  the  petitioner  shall  be  a  taxpayer  there- 
in, as  appears  by  the  last  previous  assessment  roll.  It  has  two 
features  as  to  which  certainty  should  be  looked  for:  First, 
the  time  when  the  chairman  is  to  be  regarded  as  "petitioned" 
within  the  meaning  of  the  act ;  second,  the  status  of  the  sign- 
-ers  of  the  petition  as  to  their  being  taxpayers  at  that  time  as 
appears  by  the  last  previous  assessment  roll  of  the  town. 

La  Londe  v.  Barron  Co.  80  Wis.  380,  49  K  W.  960,  and 
State  ex  rel.  Hawley  v.  Polk  Co.  88  Wis.  355,  60  K  W.  266, 
are  cited  to  our  attention  by  appellant's  counsel  as  bearing  on 
the  question  at  issue.  They  dealt  with  the  statute  requiring 
a  county  board  of  a  county  to  submit  to  the  voters  thereof 
the  question  of  changing  the  location  of  the  coimty  seat  upon 
a  petition  being  presented  to  such  board  requesting  it,  signed 
by  a  specified  proportion  of  such  voters  according  to  the  poll 
lists  of  the  last  previous  general  election  in  the  county.  The 
point  decided  was  that  a  person  who  signs  such  a  petition 
may  withdraw  therefrom  at  any  time  before  final  action  by 
the  board.  The  question  of  whether  a  petitioner's  qualifica- 
tion can  be  tested  by  a  poll  list  made  after  he  signs  the  paper 
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and  before  presentation  of  it  to  the  county  board  was  in  no 
wise  involved.  True,  the  effect  of  the  decision  is  that  so  long 
as  a  person's  name  remains  signed  to  such  a  petition  he  is  to 
be  regarded  as  in  the  attitude  of  requesting  the  submission, 
but  the  vital  question  here  as  to  whether  qualification  to  sign 
can  be  referred  to  any  circumstance  occurring  after  the  sign- 
ing was  not  touched  upon,  and  perhaps  could  not  arise,  as  in 
this  case,  because  of  statutory  differences. 

Crogeter  v.  Bayfield  Co.  99  Wis.  1,  74  N.  W.  635,  77  N. 
W.  167,  where  the  court  rejected  a  view  of  the  law  as  to  mu- 
nicipal aid  in  the  construction  of  a  railroad,  which  would  en- 
able assessors  after  acceptance  by  the  municipality  of  a  rail- 
road company's  proposition  on  the  subject,  by  the  manner  of 
assessing  property,  to  render  the  bonds  to  be  issued  pursuant 
to  such  acceptance  good  or  bad,  is  cited  to  our  attention. 
There  the  constitutional  provision  limiting  municipal  indebt- 
edness was  involved.  The  particular  question  presented  was- 
this :  At  what  stage  in  proceedings  under  the  act  do  munici- 
pal-aid bonds  in  the  construction  of  a  railroad  become  in- 
debtedness within  the  meaning  of  sec.  3,  art.  XI,  of  the  con- 
stitution prohibiting  municipalities  from  becoming  indebted 
in  excess  of  "five  per  centum  of  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last  assessment  for  state- 
and  county  taxes  previous  to  the  incurring  of  such  indebted- 
ness V  The  answer  was,  at  the  time  of  the  acceptance  of  the 
proposition  of  the  railroad  company,  not  at  the  time  of  per- 
formance of  the  contract  on  its  part  by  constructing  the  road. 
It  was  with  reference  to  the  effect  of  holding  the  latter  date 
the  proper  time,  leaving  the  capacity  of  the  municipality  to* 
beconje  indebted  open  and  subject  to  manipulation  by  the 
assessors  during  the  period  of  construction — in  effect  giving 
the  assessors  power  to  invalidate  the  obligations  of  the  mu- 
nicipality,— ^that  the  court,  speaking  by  the  present  chief  jus- 
tice, spoke  of  the  danger  of  such  a  system  and  of  the  impor- 
tance to  the  parties  to  such  a  contract  of  their  being  able  to- 
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-ascertain  with  certarinty,  at  the  time  of  entering  into  the  con- 
tract, the  exact  extent  of  municipal  competency  to  incur  in- 
-debtedness,  regardless  of  any  future  act  of  its  officers.  If 
that  has  any  bearing  on  this  case  it  is  quite  remote  and  con- 
fined to  the  mere  principle  that  laws  of  this  character  should 
be  certain  as  to  material  features  and  that  ambiguities  should 
be  solved  with  a  view  of  rendering  them  so. 

We  have  now  referred  to  the  decisions  of  this  court,  in  the 
main,  which  are  discussed  in  the  opinion  of  the  trial  court 
4md  the  briefs  of  counsel.  It  is  considered  that  they  do  not 
involve  the  precise  question  presented  here  nor  throw  any  sat- 
isfactory light  upon  it,  though  it  must  be  conceded,  as  indi- 
<?ated  at  the  outset,  that  the  trial  court  and  counsel  succeeded 
in  bringing  together  the  cases  which  most  nearly  approach 
such  point.  It  seems  that  we  must  solve  the  issue  as  to  the 
law  of  1899  by  looking  at  the  words  thereof  in  the  light  of 
ordinary  rules  for  statutory  construction.  If  there  be  any 
precedents  fairly  in  point  no  one  seems  to  have  been  able  to 
discover  them.  We  confess  that  we  have  not,  and  although 
the  learned  circuit  court  disposed  of  the  case  after  much  care- 
ful study,  and  counsel  upon  both  sides  have  devoted  com- 
mendable industry  in  endeavoring  to  aid  us,  they  have  not. 
So  far  as  the  authorities  go  they  indicate  a  strong  judicial 
leaning  towards  that  construction  of  laws  authorizing  mu- 
nicipal indebtedness  which  wiU  make  the  desire  of  taxpayers 
whose  property  presently  will,  constructively  at  least,  be  in- 
cumbered thereby,  the  ruling  factor. 

It  is  conceded  that  the  law  in  question  is  ambiguous.  The 
ambiguity  grows  out  of  uncertainty  as  to  whether  in  an  ap- 
plication to  the  chairman  of  a  town  board  to  purchase  a  road 
machine  the  date  of  his  being  "petitioned"  in  the  matter  is 
that  of  the  signed  paper  or  that. of  the  presentation  thereof  to 
him  certified  by  the  town  clerk.  The  words  "representing 
more  than  one  half  of  the  taxable  property  in  such  district 
or  in  each  of  such  districts  (to  be  ascertained  from  the  last 
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indicated.  One  of  the  cardinal  rules  for  judicial  construo* 
tion  is  that  a  meaning  which  would  lead,  if  adopted,  to  absurd 
consequences  is  to  be  rejected  if  any  other  can  be  discovered 
expressed  within  the  reasonable  meaning  of  the  language  of 
the  act.  State  ex  rel  Heiden  v.  Ryan,  99  Wis.  123,  128,  74 
N".  W.  544.  So  far  may  courts  go  to  avoid  attributing  to  the 
legislature  an  intent  to  enact  an  obviously  absurd  law  that 
the  literal  sense  of  the  words  of  the  enactment,  even  when 
there  is  no  uncertainty  of  expression^  may  be  ignored  and  a 
meaning  adopted  reasonably  within  the  scope  of  the  language 
used,  which  will  give  a  sensible  effect  to  the  work  of  the  law- 
makers.    Bupiper  v.  Calloway,  105  Wis.  4,  80  X.  W.  916. 

Applying  the  foregoing  here  it  seems  that  the  language, 
"the  chairman  of  the  town  board  .  .  .  may,  upon  being  peti- 
tioned," etc.,  reasonably  points  to  the  time  of  the  certifica- 
tion of  the  petition  for  presentation  to  the  chairman,  and 
we  are  constrained  to  hold  that  such  was  the  legislative  pur- 
pose. To  so  construe  the  enactment  renders  certain  the  time 
when  the  attitude  of  the  taxpayers  respecting  the  purchase 
of  a  road  machine  for  a  road  district,  or  districts,  must  be 
made  known  to  the  chairman  of  the  town  board  and  makes 
that  time  the  one  best  calculated  to  inform  him  of  their 
wishes  when  he  is  called  upon  to  act  in  the  matter.  The  all- 
important  question  under  the  law  would  seem  to  be,  What 
are  the  wishes^m  proBsenti,  having  reference  to  the  time  it  is 
sought  to  burden  the  district,  or  districts,  with  the  cost  of  a 
road  machine,  of  a  majority  of  the  taxpayers  thereof  repre- 
senting a  majority  of  the  taxable  property  therein?  That 
according  to  legislative  wisdom  is  referable  to  the  last  pre- 
vious assessment  roll — in  this  case  the  assessment  roll  of 
1900.  Such  construction  of  the  law  accords  a  reasonable 
meaning  to  all  its  parts  and  gives  it  the  certainty  said  in 
State  ex  rel.  G.,  M.  &  St,  P.  R.  Co.  v.  Blackstone,  63  Wis. 
362,  24  N.  W.  72,  to  be  so  important  as  to  warrant  the  court 
in  adopting  a  quite  arbitrary  construction,  if  required,  to 
attain  it.     We  do  not  find  it  necessary  to  go  that  far  here. 
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The  result  is  seemingly  reached  by  a  natural,  logical  course 
•of  reasoning.  We  must,  therefore,  differ  with  the  trial  court, 
while  commending  it  for  the  careful  study  of  the  subject  evi- 
denced by  the  record,  in  the  endeavor  to  reach  a  correct  con- 
<5lusion. 

Error  is  assigned  because  the  court  refused  to  allow  the 
•complaint  to  be  amended  by  adding  thereto  a  cause  of  action 
to  recover  on  the  fourth  instalment  in  the  note,  which  ma- 
tured after  the  commencement  of  the  action.  That  presents 
the  question  of  whether  an  entirely  new  cause  of  action  aris- 
,  ing  pendente  lite  can  be  brought  in,  in  an  action  at  law  under 
the  Code,  by  amendment.  It  appears  that  this  court  decided 
in  the  negative  in  Skinners  v.  Brill,  38  Wis.  648.  The  court, 
speaking  by  Eyan,  C.  J.,  said : 

"It  would  be  outside  of  the  doctrine  of  amendment,  and 
a  violation  of  all  principle  and  precedent,  to  permit  a  plaint- 
iff to  amend  his  complaint  by  setting  up  a  new  and  distinct 
<»use  of  action  accruing  puis  darrein  continuance/^ 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  upon  the  ver- 
dict in  favor  of  the  plaintiff. 


Glettler,  by  guardian  ad  litem,  Bespondent,  vs.  Sheboy- 
gan Light,  Powee  &  Railway  Company,  Appellant. 

November  9— -December  J^,  1906. 

street  railioays:  Motormen:  Duties:  Negligence:  Street  crossings: 
Infant  travelers:  Personal  injuries:  Evidence:  Motorman  per- 
forming duties  of  conductor:  Concurrence  of  tico  negligent  acts: 
Instructions  to  jury:  Experts:  Qualification:  Argument  of  coun- 
seh 

X.  A  motorman  in  charge  of  an  electric  car  Is  required,  in  the  exer- 
cise of  ordinary  care,  to  keep  a  proper  lookout  as  to  the  tracks 
and  streets  upon  which  the  car  is  operated  to  avoid  collision 
with  persons  and  vehicles  on  the  street. 
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2.  In  addition  to  the  duty  of  a  motorman  in  operating  and  mana& 

ing  the  car  and  keeping  a  proper  lookout  along  the  track,  he 
must  observe  the  streets  adjacent  to  the  track  sufficiently  to 
enable  him  to  ascertain  whether  persons  are  approaching  or  are 
about  to  approach  the  track,  and,  if  such  persons  are  in  danger 
of  being  struck  by  the  car,  he  must  do  all  that  an  ordinarily 
careful  and  prudent  motorman  would  do  to  avoid  doing  Injury 
to  such  persons.  ' 

3.  The  foregoing  principles  require  a  motorman,  at  a  street  cross- 

ing, to  exercise  greater  care  than  between  crossings,  and  much 
more  care  in  case  of  very  young  children  approaching  the  track 
unconscious  of  an  approaching  car,  or  being  so  circumstanced 
as  to  suggest  a  probability  of  such  unconscious  approach,  than 
in  case  of  adults. 

4.  In  an  action  for  personal  injuries  received  by  a  child  four  and 

one-half  years  old  from  being  run  over  by  an  electric  car,  the 
evidence,  stated  in  the  opinion,  is  held  to  present  a  situation, 
such  that  the  motorman  could  have  seen  the  plaintiff  approach- 
ing the  car  at  a  distance  sufficient  to  have  enabled  him,  by  the 
exercise  of  ordinary  care,  to  have  stopped  the  car  before  the- 
collision. 
6.  Such  failure  to  observe  plaintiff  Is  held  to  sustain  a  finding  that 
the  motorman  was  negligent  in  not  keeping  a  proper  lookout 
for  the  child,  from  which  flowed  liability  for  the  damage  proxi- 
mately resulting  therefrom. 

6.  If  in  the  management  of  an  electric  car  the  motorman  is  re- 

quired to  perform  the  duties  of  conductor  in  addition  to  those 
of  motorman,  and  an  injury  results  which  would  not  have  oc- 
curred but  for  the  performance  of  such  additional  duties,  such 
management  constitutes  negligence. 

7.  In  an  action  for  personal  injuries  received  by  a  child  four  and 

one-half  years  old  from  being  run  over  by  an  electric  car,  it  ap> 
peared,  among  other  things,  that  the  motorman  was  perform- 
ing the  additional  duties  of  conductor,  and  was  engaged  in 
looking  after  the  payment  of  fares  when,  but  for  the  perform- 
ance of  such  additional  duties,  he  could  have  observed  the 
plaintiff  attempting  to  cross  the  street.  Held,  that  it  was 
proper  to  submit  to  the  Jury  the  question  of  defendant's  neg- 
ligence in  this  respect. 

5.  Where  a  defendant  is  charged  with  the  consequence  of  two  neg- 

ligent acts,  and  the  result  is  the  natural  and  probable  conse- 
quence of  their  concurrence,  it  is  of  no  moment  which  of  the 
two  negligent  acts  was  first  and  which  was  last  in  point  of 
time.  Under  such  circumstances  the  injury  inflicted  may  be 
said  to  be  the  result  of  the  concurrence  of  the  two  negligent 
acts,  and  to  be  proximately  caused  by  them. 
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9.  Where  the  instructions  given  to  the  Jury  on  a  hranch  of  the  case 
were  sufficient  and  properly  covered  the  case  as  presented  by 
the  evidence,  it  is  not  error  to  fail  to  instruct  the  Jury  on  a 
matter  concerning  which  no  special  instruction  was  requested. 
,  10.  Instructions  to  the  Jury,  mentioned  in  the  opinion*  are  held  to 
have  clearly  informed  them  of  the  meaning  of  proximate  cause^ 
and  not  to  have  Invaded  the  province  of  the  Jury. 

11.  From  the  evidence  of  expert  witnesses,  stated  in  the  opinion,  it 

is  held  that  they  were  qualified,  and  that  their  opinion  evidence 
was  competent  and  proper. 

12.  Remarks  of  counsel  in  argument  as  to  the  probable  force  of  the 

evidentiary  facts  and  the  claim  predicated  thereon  by  opposite 
counsel,  if  prejudicial,  were  held  cured  by  an  admonition  of 
the  court  that  it  was  the  province  of  the  Jury  to  determine  the 
weight  of  the  evidence. 

Appeax  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  Kibwan,  Circuit  Judge.     Afjinned, 

Action  for  personal  injuries  received  by  plaintiff  when 
about  four  and  one-half  years  of  age  from  being  run  over  by 
an*  electric  street  cat  of  the  defendant.  A  very  few  minutes 
before  he  was  injured  the  plaintiff  had  been  playing  with  an 
older  boy  on  New  York  avenue  in  Sheboygan,  at  a  point 
about  150  feet  west  of  Eighth  street  Eighth  street,  running 
north  and  south,  was  traversed  by  a  double  track  of  the  de- 
fendant company.  Plaintiff  was  first  seen  by  any  witness  as 
he  was  running  north  by  east  as  rapidly  as  he  could,  about 
ten  feet  north  of  the  south  footrcrossing  of  New  York  avenue 
across  Eighth  street,  and  about  five  feet  west  of  the  west 
track.  At  a  point  approximately  fifteen  or  twenty  feet  north 
of  where  he  was  first  seen,  and  perhaps  fifteen  feet  further 
east,  he  was  struck  by  the  car  going  north  on  the  east  track. 
The  car  of  the  defendant  had  no  conductor,  the  motorman 
being  charged  with  the  duty  of  seeing  to  the  deposit  of  fares, 
making  change,  observing  the  entry  and  exit  of  passengers  on 
the  rear  platform,  and  the  interior  condition  of  the  car,  and 
also  of  watching  for  persons  desiring  to  take  the  car.  Al- 
though the  street  was  wholly  unobstructed  in  front  of  him, 
according  to  the  motorman's  testimony,  he  did  not  see  the 
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boy  tintil  the  car  had  in  part  passed  over  the  south  crossing 
of  New  York  avenue,  at  which  time  the  boy  was  running 
across  the  tracks  at  a  point  about  twenty  feet  north  of  him 
and  a  little  west  of  the  west  rail  of  the  east  track.  The  motor- 
man  testified  that  he  threw  oflf  the  power  and  set  his  brake, 
but  did  not  apply  the  reverse,  and  that  the  car  ran  fifty-five 
or  sixty  feet,  overtaking  and  striking  the  boy.  There  was 
evidence  that,  some  passengers  having  entered  at  or  north  of 
the  last  street  crossing,  the  motorman,  just  before*" reaching 
New  York  avenue,  turned  around  and  inspected  the  box  in 
which  fares  are  deposited.  The  speed  of  the  car,  according 
to  different  witnesses,  was  from  five  to  seven  or  eight  miles 
an  hour.  The  possibility  of  stopping  such  a  car  with  the 
brakes  alone  at  such  a  rat^'of  speed  was  given  by  various  wit- 
nesses at  from  fifteen  to  sixty  feet,  and  at  from  four  to  twenty 
feet  by  the  use  of  the  reverse,  provided  the  reverse  was  prop- 
erly applied  so  as  not  to  blow  out  the  safety  fuse.  Motions 
for  nonsuit  and  for  direction  of  a  verdict  in  favor  of  the  de- 
fendant were  overruled. 

By  special  verdict  the  jury  found  (1)  that  the  defendant, 
by  requiring  the  motorman  to  perform  the  duties  of  niotor- 
man  and  conductor,  failed  to  exercise  ordinary  care  to  avoid 
injuring  persons  traveling  across  Eighth  street;  (2)  that  the 
motorman  failed  to  use  ordinary  care  to  discover  plaintiff 
while  he  was  in  the  act  of  crossing  Eighth  street  ahead  of  the 
car;  (3)  if  he  had  used  such  ordinary  care  he  would  have 
seen  him  in  time  to  have  stopped  the  car  and  to  have  pre- 
vented the  injury;  (4)  that  the  negligence  specified  in  the 
first  and  second  questions  was  the  proximate  cause  of  plaint- 
iff's injury;  (6)  and  that  those  having  charge  of  the  plaint- 
iff were  not  guilty  of  contributory  negligence.  Defendant 
moved  for  judgment  notwithstanding  the  verdict,  for  the  re- 
versal of  the  answers  to  the  first,  second,  third,  fourth,  and 
sixth  questions,  and  for  judgment  upon  the  verdict  so  modi- 
fied ;  and,  in  the  event  of  denial  of  such  motions,  that  the  ver- 


4]  AUGUST  TERM,  1906.  141 

Glettlep  V.  Sheboygan  Light,  Power  &  R.  Ck).  ISO  Wis.  137. 

# 
diet  be  set  aside,  and  that  a  new  trial  be  granted — all  of 
which  motions  were  overruled.  Upon  plaintiff's  motion  judg- 
ment was  entered  for  the  amount  of  the  verdict,  $8,000,  and! 
costs.    From  this  judgment  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bowler  &  Bowler 
and  Francis  Williams,  attorneys,  and  Williav%  Osgood  Mor- 
gan,  of  counsel,  and  oral  argument  by  Mr.  E.  R,  Bowler  and 
Mr.  Williams. 

For  the  respondent  there  was  a  brief  by  Voigt  46  Yoigt,  and 
oral  argument  by  Edward  Voigt. 

SiEBEOKEB,  J.  Jifotormen  in  charge  of  electric  cars  are  re- 
quired, in  the  exercise  of  ordinary  care,  to  keep  a  proper  look- 
out as  to  the  tracks  and  the  streets  upon  which  the  cars  are 
operated  to  avoid  collision  with  persons  and  vehicles  on  the 
street  In  addition  to  his  duty  of  operating  and  managing 
the  car  and  keeping  a  proper  lookout  along  the  track,  he  must 
observe  the  streets  adjacent  to  the  track  sufficiently  to  enable 
him  to  ascertain  whether  persons  are  approaching  or  are 
about  to  approach  the  track,  and,  if  such  persons  are  in  dan- 
ger of  being  strudc  by  the  car,  he  must  do  all  that  an  ordi- 
narily careful  and  prudent  motorman  would  do  to  avoid  doing 
injury  to  any  such  person. 

"Obviously,  those  principles  require  a  motorman  at  a  street 
crossing  to  exercise  greater  care  than  between  crossings,  and 
much  more  care  in  case  of  very  young  children  approaching 
the  track  unconscious  of  an  approaching  car,  or  being  so  cir- 
cimistanced  as  to  suggest  a  probability  of  such  approach,  than 
in  case  of  adults."  Forrestal  v.  Milwaukee  E.  B.  &  L,  Co. . 
119  Wis.  495,  97  K  W.  182 ;  Anderson  v.  Minneapolis  St. 
R.  Co.  42  Minn.  490,  44  K  W.  618. 

If  the  situation  here  presented  is  such  that  the  motorman 
could  have  seen  the  plaintiff  approaching  the  car  at  a  dis- 
tance sufficient  to  have  enabled  him,  by  the  exercise  of  ordi- 
nary care,  to  have  stopped  the  car  before  the  collision,  then 
his  failure  to  observe  plaintiff  cannot  relieve  the  company 
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from  liability  for  the  damage  proximately  resulting  there- 
from. Appellant  strenuously  urges  that  the  evidence  fails  to 
present  a  situation  from  which  the  jury  could  infer  that  the 
motorman  omitted  to  exercise  the  care  required  of  him  at  the 
time  of  the  accident  to  avoid  running  against  the  plaintiff. 
In  this  contention  it  is  claimed  that  the  evidence  permits  only 
of  the  inference  that,  from  the  time  the  plaintiff  could  have 
been  seen  approaching  the  tracks  within  the  field  of  observa- 
tion of  the  motorman,  the  car  could  not  have  been  stopped  Be- 
fore the  accident.  An  attentive  reading  of  the  case  does  not 
sustain  this  view.  ^  It  appears  that  the  street  was  wholly  un- 
obstructed at  the  crossing  arfd  in  the  vicinity  of  the  accident 
That  the  motorman  had  a  view  of  all  the  street  crossing  with- 
in the  limits  of  the  boimdaries  of  Eighth  street  as  he  ap- 
l)roached  New  York  avenue  cannot  be  questioned.  There  is 
testimony  tending  to  show  that  as  the  car  approached  or  was 
near  the  south  foot-crossing  of  the  avenue  the  plaintiff  was 
within  the  limits  of  Eighth  street  and  was  running  rapidly 
north  by  east  toward  the  place  where  the  accident  occurred, 
somewhere  from  fifty  to  sixty  feet  from  the  car.  We  find  no 
support  for  the  claim  that  it  is  shown  that  the  child's  pres- 
ence within  the  course  it  followed  was  not  necessarily  within 
the  field  of  the  motorman's  view  as  he  approached  and  pro- 
ceeded onto  New  York  avenue  and  thence  north  toward  the 
place  where  he  struck  the  plaintiff.  It  also  appears  that 
plaintiff  must  have  been  from  fifty  to  sixty  feet  distant  when 
he  could  first  have  been  observed  by  the  motorman.  The  in- 
quiry, therefore,  is  whether  the  motorman  could  have  stopped 
tlie  car  by  applying  the  brake  in  tlie  usual  manner  within  this 
distance.  The  speed  of  the  car,  according  to  the  evidence, 
<lid  not  exceed  seven  to  eight  miles  an  hour,  and  it  is  said  to 
l>e  possible  to  stop  a  car  running  at  this  speed  in  from  fifteen 
to  sixty  feet.  This  furnishes  the  field  within  which  it  was 
for  the  jury  to  find  the  ultimate  fact  as  to  this  issue.  They 
hnve  answered  the  inquiry  in  response  to  a  special  question 
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under  the  instruction  of  the  court.  Their  finding  cannot  be 
disturbed  for  want  of  evidence  to  support  their  conclusion, 
and  the  finding  that  the  motorman  was  negligent  in  not  keep- 
ing a  proper  lookout  for  the  child  is  fully  sustained. 

Error  is  assigned  upon'  the  verdict  finding  that  defendant 
was  negligent  in  requiring  the  motorman  on  this  car  to  per- 
form the  duties  of  conductor  in  addition  to  those  of  motor- 
man.  In  the  case  of  Dahl  v.  Milwaukee  City  R.  Co.  65  Wis. 
371,  27  N.  W.  185,  it  was  held  that  if  street-car  drivers  were 
required  to  perform  duties  in  addition  to  those  required  of 
them  as  drivers  which  materially  interfered  with  their  duty 
to  prevent  accidents  by  keeping  a  proper  lookout  for  people 
approaching  the  track,  and  if  it  appeared  that  an  injury  re- 
sulted which  would  not  have  occurred  but  for  the  perform- 
ance of  such  additional  duties,  then  such  management  of  the 
business  constituted  negligence.  There  is  no  dispute  but  that 
the  motorman  of  this  car  performed  the  additional  duties  of 
conductor.  There  is  some  evidence  tending  to  show  directly 
that  the  motorman  was  engaged  in  looking  after  the  payment 
of  fares  when  he  should  have  observed  the  plaintiff  attempt- 
ing to  cross  the  street.  Other  facts  and  circumstances  regard- 
ing the  conduct  of  the  business  are  corroborative  of  the  fact 
that  imposing  the  conductor's  duties  upon  the  motorman  in- 
terfered with  his  performance  of  his  duties  as  motorman. 
This  evidence  made  the  question  of  defendant's  negligence 
in  this  respect  a  proper  inquiry  for  submission  to  the  jury. 
It  was  further  found  that  the  negligence  of  the  defendant  in 
not  keeping  a  proper  lookout,  and  the  negligence  of  impos- 
ing conductor's  duties  on  the  motorman,  were  the  proximate 
causes  of  plaintiff's  injury.  This  is  claimed  to  be  error,  be- 
cause it  was  not  ascertained  to  which  of  the  two  grounds  of 
negligence  found  the  accident  was  attributable.  It  seems  ap- 
parent that  the  jury  found  that  both  acts  of  negligence  shared 
in  producing  the  result.  Since  defendant  is  charged  with  the 
consequence  of  both  negligent  acts  and  the  result  is  the  nat- 
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ural  and  probable  result  of  their  concurrence,  it  is  of  no  mo- 
ment which  of  the  two  negligent  acts  was  first  and  which  waa 
last  in  point  of  time.  The  finding  in  effect  is  that  the  injury 
would  not  have  resulted  but  for  defendant's  negligence,  and 
that  both  negligent  acts  shared  in  producing  the  result.  Kraut 
V.  F.  &  8.  P.  C.  P.  R.  Co.  160  Pa.  St.  327,  28  Atl.  783; 
McCoy  V.  Milwaukee  St.  B.  Co.  88  Wis.  56,  59  N.  W.  453; 
Grant  v.  Keystone  L,  Co:  119  Wis.  229,  96  N.  W.  535. 
Under  such  circumstances  the  injury  inflicted  may  be  said  to 
be  the  result  of  the  concurrence  of  the  two  negligent  acts,  and 
to  be  proximately  caused  by  them. 

Appellant's  contention  that  the  court  erred  in  not  instruct- 
ing the  jury  specially  that,  if  the  plaintiff  suddenly  and  un- 
expectedly attempted  to  cross  the  track,  then  such  conduct 
would  be  the  proximate  cause,  is  answered  by  the  finding  of 
fact  in  the  special  verdict,  and  the  evidence  supporting  it, 
that  the  motorman  could  have  seen  him  approaching.  It  ap- 
pears that  plaintiff  pursued  a  continuous  course  from  the 
time  he  was  seen  on  the  street,  that  he  approached  from  the 
southwest  corner  of  Eighth  street  and  the  avenue,  and  thence 
proceeded  northeast  to  where  he  was  struck  by  the  car.  This 
shows  that  the  motorman  would  obviously  have  been  apprised 
of  his  approach  to  the  track  had  he  exercised  due  care  in  ob- 
serving this  part  of  th«  street  Appellant  did  not  specially 
request  such  instruction.  If  it  deemed  it  necessary  and  proper 
such  request  should  have  been  made  in  writing.  The  instruc- 
tions given  upon  this  branch  of  the  case  were  sufficient,  and 
properly  covered  the  case  as  presented  by  the  evidence.  Fur- 
ther criticism  is  made  of  that  part  of  the  court's  charge  to  the 
jury  stating  that  if  the  jury  found  the  defendant  guilty  of 
negligence  in  the  conduct  of  the  business,  in  requiring  the 
motorman  to  perform  the  duties  of  conductor,  then  it  re- 
mained to  be  determined  whether  it  was  "a  proximate  or  the 
proximate  cause'*  of  the  injury  to  plaintiff.  In  connection 
with  this  instruction  the  court  correctly  defined  to  the  jury 
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what  constitutes  proximate  cause  in  the  law  of  negligence, 
which  clearly  informed  them  of  the  meaning  of  the  language 
excepted  to.  Kor  do  we  find  any  ground  for  the  objection 
that  the  court  improperly  invaded  the  province  of  the  jury 
and  informed  them  what  the  evidence  established  as  the  prox- 
imate cause  of  the  accident.  The  instructions  were  free  from 
any  suggestion  of  what  facts  the  evidence  established  as  re- 
gards the  issues  submitted  to  the  jury.  Exceptions  are  argued 
as  to  the  qualification  of  a  witness  testifying  to  the  speed  of 
the  car,  and  as  to  the  competency  of  the  evidence  of  a  wit- 
ness testifying  to  the  distance  within  which  a  car  could  be 
stopped.  From  an  examination  of  these  exceptions  we  are 
convinced  that  the  witnesses  who  testified  to  the  speed  of  the 
car  were  qualified,  and  that  the  opinion  evidence  giving  the 
distance  within  which  the  car  could  be  stopped  was  competent 
and  proper.  The  contention  that  appellant  was  prejudicially 
affected  by  improper  remarks  of  respondent's  counsel  in  his 
comments  on  the  case  before  the  jury  is  not  borne  out  by  the 
record.  The  remarks  excepted  to  were  made  in  argument  as 
to  the  probable  force  of  evidentiary  facts  and  the  claim  predi- 
cate thereon  by  appellant's  counsel.  The  court  admonished 
the  jury,  in  response  to  the  objection,  that  it  was  their  prov- 
ince to  determine  the  weight  of  such  evidence,  and  this  ex- 
cluded the  inference  that  counsel's  characterization  of  the  evi- 
dence was  given  controlling  weight  by  them.  We  deem  that 
this  was  sufficient  to  remove  any  probability  that  the  jury 
had  been  prejudiced  by  such  remarks. 

These  considerations  cover  all  the  material  questions  pre- 
sented by  tlie  record  and  call  for  affirmance  of  the  judgment. 

By  the  Cowrt, — Judgment  affirmed. 
Vol  130—10 
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CuBKBBT,  Eespondent,  vs.  Stbinhoff  and  others,  Appel- 
lants. 

November  10 — December  4,  1906. 

Trial:  Special  verdict:  Specific  finding:  Payment:  Interett:  Oasts: 
Banks  a«  collecting  agents:  Authority, 

1.  On  the  facts,  stated  In  the  opinion,  it  is  held  that  it  was  proper 

for  the  court,  as  part  of  a  special  verdict,  to  take  the  Jnry's 
finding  as  to  a  specific  fact,  although  such  finding  was  involved 
In  the  issue  covered  by  another  question  of  the  special  verdict. 

2.  A  controversy  having  arisen  as  to  the  exact  amount  due  plaint- 

iff on  a  sale,  plaintiff  refused  to  accept  the  sum  which  was  of- 
fered him  as  payment  in  full  for  the  property  purchased.  There- 
after plaintiff  drew  on  defendants  through  a  bank  for  the 
amount  he  claimed,  with  instructions  to  the  banking  officers 
to  receive  no  amount  in  payment  of  such  draft  otlier  than  the 
sum  specified  therein.  Defendants  appeared  and  left  with  the 
bank  the  sum  previously  offered,  which  was  received  and  re- 
tained by  the  bank  and  offered  to  plaintiff,  who  refused  to  ac- 
cept it  as  payment  for  his  claim,  and  brought  suit  for  the  full 
amount  claimed.    Held: 

(1)  Defendants'  deposit  did  not  constitute  payment  of  plaint- 
iff's claim  pro  tanto. 

(2)  Plaintiff  was  entitled  to  recover  in  the  action  the  foU 
amount  of  his  claim  and  Interest,  with  costs. 

3.  From  the  authority  given  a  bank  by  receiving  a  draft  for  collec- 

tion there  arises  no  implication  of  authority  other  than  to  ob- 
tain payment  in  full.  Any  implied  authority  .to  accept  part 
payment  is  excluded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
coimty:  Geoeqe  Clementson,  Circuit  Judge.    AffirmecL 

On  February  26,  1902,  plaintiff  held  an  auction  at  his 
farm  in  the  town  of  Elk  Grove,  Lafayette  coimty,  and  at 
such  sale  defendants  bid  off  certain  personal  property,  to  be 
paid  for  in  cash  at  the  time  of  the  sale.  Included  in  the 
property  bought  by  the  defendants  was  a  group  of  heifers. 
There  is  no  dispute  as  to  the  other  property  bought  by  them, 
but  they  claim  that  the  group  of  heifers  which  they  bought 
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contained  eight  animals,  and  that  a  certain  dark  red  heifer 
with  a  star  in  the  forehead  was  included  among  theuL  The 
sale  of  the  cattle  was  conducted  as  follows:  The  cattle  were 
taken  from  sheds  by  plainti£Ps  assistants  in  groups  as  they 
were  wanted-  The  group  was  driven  through  a  gate  into  the 
indosure  where  the  sale  was  held.  This  gate  was  then  closed 
and  the  group  in  the  inclosure  was  auctioned  off.  After  they 
were  sold  the  group  was  driven  into  a  pasture  through  a  gate 
at  the  opposite  side  of  the  inclosure  from  the  sheds.  This 
pasture  gate  was  closed  before  another  group  was  taken  from 
the  cattle  sheds  into  the  sale  ring.  In  the  early  part  of  the 
cattle  sale  a  group  of  two  animals  was  disposed  of  to  one 
John  Huntington  at  $37  per  head.  This  group  was  then 
driven  into  the  pasture.  Several  sales  intervened  between  the 
sale  to  John  Huntington  and  the  driving  into  the  ring  of  the 
group  of  heifers  which  defendants  purchased.  Defendants 
claim  that  this  group  contained  eight  heifers,  and  that  the 
dark  red  heifer  with  the  star  in  the  forehead  was  among 
them.  Plaintiff  claims  that  the  group  contained  but  seven 
heifers,  and  that  the  dark  red  heifer  with  the  star  in  the  fore- 
head was  not  among  them,  but  had  been  sold  as  one  of  the 
group  of  two  head  to  John  Huntington.  Defendants  bid  in 
the  group  at  $24.60  per  head.  A  few  days  after  the  sale  one 
of  the  defendants  came  to  plaintiff's  farm  to  settle  for  the 
properly  purchased  by  them,  and  then  claimed  that  the  red 
heifer  was  among  their  purchase  of  heifers.  Plaintiff  denied 
this  and  refused  to  settle  with  defendants  by  allowing  them 
what  they  demanded,  namely,  the  difference  between  the  sale 
price  of  the  dark  red  heifer  and  the  price  per  head  at  which 
the  defendants  had  bid  in  the  group  of  heifers.  The  heifers 
were  thereafter  delivered  to  defendants  but  not  paid  for  on 
delivery.  The  total  amount  claimed  by  plaintiff  for  all  the 
property  sold  to  defendants  at  the  auction  was  $435.  This 
included  seven  heifers  at  $24.50  per  head.  On  March  31, 
1902,  plaintiff  drew  by  bank  draft  on  defendants  for  $435 
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and  instructed  the  bank  not  to  receive  less  than  the  face  of 
the  draft.  On  its  being  presented  to  defendants  for  payment 
they  offered  $417.50  as  payment  in  full  of  the  draft.  The 
difference  of  $17.50  was  made  up  of  $12.50,  the  difference 
between  the  amount  for  which  the  red  heifer  had  been  sold  to 
Hxmtington,  and  $24.50,  the  price  per  head  at  which  the 
defendants  had  bid  in  the  group  of  heifers,  and  $5,  claimed 
by  defendants  as  their  expense  for  having  been  compelled  to 
go  a  second. time  to  obtain  their  purchases.  Plaintiff  refused 
to  receive  this  amount,  and  it  has  been  in  the  bank  since  then. 
Plaintiff  brought  this  action  to  recover  the  amount  due  him 
from  defendants.  His  claim  included  $5  for  keeping  the 
stock  from  the  time  of  the  sale  until  taken  away  by  defend- 
ants. On  the  trial  the  court  submitted  certain  questions  to 
the  jury  to  be  answered  by  them  as  a  special  verdict.  The 
questions  and  the  answers  of  the  jury  thereto  are  as  follows : 

"(1)  Was  the  large  dark  red  heifer  with  the  star  in  the 
forehead,  which  was  one  of  the  eight  heifers  the  plaintiff 
owned  at  the  time  of  his  sale,  sold,  at  the  time  the  cows  were 
sold,  to  John  Huntington,  and  turned  from  the  sale  yard  into 
the  pasture  before  Stephens  bid  upon  the  bunch  of  heifers 
that  were  turned  into  the  sale  yard?  A.  Yes.  (2)  How 
many  heifers  were  there  in  the  sale  ring  at  the  time  Mr.  Ste- 
phens bid  off  the  lot  at  $24.50  per  head?  A,  Seven  (7). 
(3)  How  much,  if  anything,  ought  the  plaintiff  to  recover 
from  the  defendants  for  keeping  the  live  stock  Mr,  Stephens 
had  bid  off,  from  the  time  of  the  sale  on  Wednesday  to  the 
following  Saturday  morning,  when  Mr.  Stephens  took  the 
stock  away?  A.  Nothing.  (4)  Did  the  defendant  Steinhoff 
when,  on  or  about  March  31,  1902,  he  went  to  the  First  Na- 
tional Bank  in  Platteville,  deliver  to  Mr.  Hetherington,  the 
cashier  of  the  bank,  $417.50  to  be  unconditionally  and  abso- 
lutely given  to  the  plaintiff  upon  the  debt  of  the  defendant* 
to  him?    il.  Yes." 

The  finding  of  the  jury  on  the  question  of  partial  payment 
was  disregarded  by  the  court,  and,  upon  the  facts  shown,  it 
was  held  that  no  partial  payment  had  been  made.    Judgment 
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was  awarded  in  favor  of  plaintiff  for  $435,  with  interest  from 
March  31,  1902,  and  for  costs.  This  is  an  appeal  from  sueh 
judgment. 

T.  L.  Cleary,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Orion  £  Oshom 
and  /.  W.  Murphy,  and  oral  argument  by  (7.  F.  Oshom. 

Si£B£CK£B,  J.  It  is  averrod  that  the  submission  of  the 
first  question  in  the  special  verdict  was  prejudicial  error,  be- 
cause the  inquiry  propounded  did  not  cover  an  issue  raised 
by  the  pleadings,  and  its  submission  was  confusing  and  mis- 
leading to  the  jury.  It  appears  that  the  main  controversy 
turned  upon  the  question  of  whether  there  were  seven  or  eight 
heifers  in  the  group  brought. into  the  sale  ring  and  sold  to 
defendants.  True,  this  issue  is  fuDy  covered  by  the  second 
question  of  the  specii^l  verdict.  It  appears,  however,  that  this 
controversy  arose  over  the  disputed  claim  of  the  parties  to  the 
heifer  described  and  specified  in  the  first  question ;  it  being 
averred  and  claimed  by  defendants  that  this  particular  an- 
imal was  of  the  group,  eight  in  number,  which  they  pur- 
chased, while  plaintiff  asserted  that  it  was  not  one  of  this 
group,  but  that  it  had  been  sold  to  Huntington  before  de- 
fendants purchased.  This  situation  presented  the  inquiry  as 
to  whether  this  particular  animal  had  actually  been  sold  to 
Huntington  and  kept  separate  from  the  group  defendants  pur- 
chased, and  made  it  one  of  the  vitally  litigated  facts  in  the 
case,  and  one  which  the  jury  must  have  specifically  ascer- 
tained to  enable  them  to  answer  the  second  question  of  this 
verdict.  Under  such  circumstances  it  was  proper  for  the  court 
to  take  the  jury's  specific  .finding  as  to  this  fact,  though  such 
finding  was  involved  in  the  issue  covered  by  the  second  ques- 
tion. We  do  not  discover  that  this  procedure  misled  or  con- 
fused the  jury.  Mauch  v.  Hartford,  112  Wis.  40,  87  N.  W. 
816. 

Appellants  next  urge  on  our  attention  the  claim  that  the 
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court  improperly  allowed  plaintiff  his  costs  in  the  action. 
This  question,  however,  will  depend  upon  whether  the  court 
correctly  held  that  defendants  had  not  made  a  payment  of 
$417.50  on  plaintiff's  claim  for  the  property  purchased  from 
him  at  the  auction  sale.  The  jury  found  that  sijich  payment 
had  heen  made,  but  the  court  disregarded  such  finding,  evi- 
dently upon  the  ground  that  the  undisputed  facts  showed  that 
such  payment  had  not  been  made.  It  appears  that  when  de- 
fendants called  for  the  delivery  of  the  property  they  had  pur- 
chased from  plaintiff,  the  parties  disagreed  as  stated,  and 
plaintiff  refused  to  accept  the  sum  of  $417.50  which  was  of- 
fered to  him  as  payment  in  full  for  the  property  defendants 
had  actually  purchased.  Defendants  thereafter,  without  pay- 
ing the  sum  due  plaintiff,  received  all  of  the  property  they 
claimed  except  the  animal  in  dispute.  Some  days  after  such 
delivery  the  plaintiff,  through  the  First  National  Bank  of 
Platteville,  drew  on  defendants  for  the  sum  of  $435,  the 
amount  he  claimed  for  the  property  delivered  to  defendants, 
with  instructions  to  the  banking  officers  to  receive  no  amount 
in  payment  of  such  draft  other  than  the  sum  specified.  De- 
fendants appeared  at  the  bank  and  left  the  sum  of  $417.60. 
This  was  received  and  retained  by  the  bank  and  offered  to 
plaintiff  in  payment  of  the  draft,  but  he  refused  to  accept  it 
as  payment  of  his  claim  and  therefore  declined  to  receive  it. 
The  contention  of  defendants  is  that  this  transaction  through 
the  bank  constitutes  payment  of  plaintiff's  claim  to  the  ex- 
tent of  the  amount  so  left  with  the  bank  and  limits  the 
amount  of  plaintiff's  recovery  under  the  verdict  to  $17.50. 
We  do  not  find  such  to  be  the  consequences  of  this  transac- 
tion for  the  collection  of  plaintiff's  claim.  The  bank  as  col- 
lecting agent  for  plaintiff  was  given  no  authority  to  receive 
part  payment,  but  was  specifically  instructed  to  receive  noth- 
ing except  the  full  amount  of  the  draft.  Plaintiff's  attitude 
in  the  matter  had  been  brought  to  defendants'  notice  by  his 
repeated  refusals  to  accept  an  offer  of  any  sum  less  than  the 
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full  amount  claimed.  The  contention  that  the  court  erred  in 
not  following  the  finding  of  the  jury,  to  the  effect  that  pay- 
ment to  the  bank  imder  the  circumstances  was  a  discharge  of 
plaintiffs  claim  to  the  amount  received  by  the  bank  and  left 
only  a  balance  of  $17.50  due  from  them  when  the  action  was 
commenced,  is  not  sustained.  It  is  apparent  that  the  bank 
had  no  authority  to  receive  part  payment  of  the  debt  As 
stated,  the  bank  had  been  expressly  instructed  to  that  effect. 
It  could  not  disregard  such  instructions  and  accept  part  pay- 
ment of  the  debt.  But,  were  the  case  devoid  of  such  specific 
instructions  to  the  bank,  still  we  find  no  basis  on  which  de- 
fendants could  claim  this  to  be  a  partial  payment  of  the 
claim.  It  is  undisputed  that  the  bank's  authority  arose  out 
of  the  fact  that  the  draft  was  placed  in  its  custody  as  plaint- 
iffs collecting  agent.  From  the  authority  so  given  arises  no 
implication  of  authority  other  than  to  obtain  payment  in  full, 
and  any  implied  authority  to  accept  part  payment  is  ex- 
cluded. Selover,  Bank  Collections,  §  44;  5  Cyc  505;  Low- 
ensiein  <&  Bros.  v.  Bresler,  109  Ala.  326,  19  South.  860; 
Capital  State  Bank  v.  Lane,  52  Miss.  677 ;  Story,  Agency 
(9th  ed.)  §  98.  The  court  properly  determined  that  the  un- 
disputed evidence  showed  that  no  part  of  the  debt  had  been 
paid  by  defendants,  and  the  jury's  finding  on  this  subject 
must  be  disregarded.  From  this  it  results  that  plaintiff  was 
entitled  to  recover  in  the  action  the  full  amount  of  his  claim 
with  interest  thereon  from  the  time  it  was  due  and  his  costs 
of  the  action. 

An  examination  of  the  exceptions  urged  to  the  reception  of 
evidence  over  objection  and  to  the  court's  conduct  in  asking 
witnesses  questions  shows  that  the  evidence  objected  to  was 
competent  and  material,  and  that  the  court  properly  pro- 
pounded the  questions  to  the  witnesses  in  the  case. 

We  discover  no  prejudicial  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 
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State  ex  rel.  Sullivan,  Respondent,  vs.  Drake,  Appellant 

November  10-^December  4,  1906. 

Certiorari:  Parties:  Right  to  writ:  Petition:  Bufftciency  of  allegth 
tions:  QuaafUng  the  writ, 

1.  Only  a  party  to  the  proceeding  Bought  to  be  reviewed,  or  one  di- 

rectly affected  by  it,  can  proaecute  a  writ  of  certiorari, 

2.  Where  one  not  a  pavty  seeks  to  use  the  writ  of  certiorari,  he 

must  show  that  the  decision  sought  to  be  reviewed  is  directed 
against  him  or  his  property  in  the  sense  that  the  enforcement 
of  the  decision  would  involve  special,  immediate,  and  in  effect 
a  direct  injury  to  his  interests. 

3.  A  petition  for  a  writ  of  certiorari  by  the  widow  of  a  party  against 

whom  a  Justice  of  the  peace  rendered  Judgment,  with  no  alle- 
gation that  her  husband  left  jmy  property,  or  that  the  relator 
was  Interested  in  any  property  which  could  or  would  be  in  any 
way  affected  by  the  Judgment,  is  barren  of  any  facts  to  show 
that  the  relator  is  in  any  way  interested  in  setting  aside  the 
Judgment 

4.  In  such  case  a  motion  to  quash  the  writ  of  certiorari  should  have 

been  granted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  George  Clementson,  Circuit  Judge.     Reversed. 

Certiorari  to  review  a  judgment  of  a  justice  of  the  peace 
of  Iowa  county. 

For  the  appellant  there  was  a  brief  by  Elmore  T.  Elver, 
and  oral  argument  by  F.  M,  Miner. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Thomas  W.  King  and  Richard  Carter. 

Kerwin,  J.  On  the  3d  day  of  January,  1906,  judgment 
was  entered  in  favor  of  Walter  Drake,  appellant,  and  against 
one  Daniel  Sullivan,  in  a  justice's  court  of  Iowa  county,  Wis- 
consin. The  defendant  in  said  action,  Daniel  Sullivan,  died 
on  the  day  judgment  was  entered,  and  his  widow,  Mrs.  Sulli- 
van, petitioned  the  circuit  court  for  Iowa  county  for  a  writ 
'  of  certiorari.  The  relator  alleges,  in  effect,  the  rendition  of 
the  judgment  before  the  justice  for  $30.47  damages,  together 
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with  costs ;  that  petitioner  is  advised,  informed,  and  believes 
that  the  judgment  was  rendered  and  entered  by  the  justice 
without  any  jurisdiction  to  render  the  same,  to  the  damage  of 
petitioner;  that  Daniel  Sullivan  died  on  the  day  judgment 
was  rendered j  and  that  petitioner  is  his  widow;  that  the  judg- 
ment is  void  for  the  reason  that  it  appears  from  the  docket  of 
said  justice  that  on  the  return  day  of  process,  December  27, 
1904,  the  plaintiff  and  defendant  appeared,  and  before  the 
parties  had  joined  issue,  and  without  any  complaint  having 
been  made  on  the  part  of  the  plaintiff  or  answer  on  the  part 
of  the  defendant,  and  without  the  consent  of  the  parties,  the 
justice,  upon  application  of  the  plaintiff,  adjourned  the  case 
to  January  3,  1905,  contrary  to  sec.  3625,  Stats.  1898.  The 
return  of  the  justice  to  the  writ  of  certiorari  shows  substan- 
tially the  same  facts  as  alleged  in  the  petition  respecting  the 
prooeedings  of  the  justice  in  the  action.  The  appellant  moved 
to  quash  the  writ.  The  court  below  after  hearing  the  motion 
refused  to  quash,  and  ordered  the  judgment  of  the  justice  of 
the  peace  reversed. 

The  only  question  for  consideration  upon  this  appeal  is 
whether  the  motion  to  quash  the  writ  should  have  been  granted. 
This  involves  the  question  whether  the  petitioner,  Mrs.  Sulli- 
van, who  was  not  a  party  to  the  record,  was  entitled  to  the 
writ.  It  is  well  settled  that  only  a  party  to  the  proceeding 
sought  to  be  reviewed,  or  one  directly  affected  by  it,  can  prose- 
cute the  writ.  Where  one  not  a  party  seeks  to  use  the  writ 
he  must  show  that  the  decision  sought  to  be  reviewed  is  di- 
rected against  him  or  his  property  in  the  sense  that  the  en- 
forcement of  the  decision  would  involve  special,  immediate, 
and  in  effect  a  direct  injury  to  his  interests.  State  ex  rel. 
Milwaukee  Med.  College  v.  Chittenden,  127  Wis.  468,  107 
X.  W.  500 ;  Harris,  Certiorari,  §  2 ;  Ashe  v.  Colusa  Co.  71 
Cal.  236,  16  Pac.  783  ;  Judd  v.  Fox  Lake,  28  Wis.  583  ;  Ped- 
rick  t\  Ripon,  73  Wis.  622,  41  N.  W.  705 ;  West  v.  Ballard, 
32  Wis.  168;  6  Cyc.  768;  Tallon  v.  Ilohokm,  60  X.  J.  Law, 
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212,  37  Atl.  895;  2  SpeUing,  Extr.  Rem.  §  1977;  Stark- 
weather V.  Seeley,  46  Barb.  164;  Wilson  v.  Remley,  10& 
Iowa,  683,  76  K  W.  843 ;  Davis  Co.  v.  Horn,  4  G.  Greene 
(Iowa)  94;  Watson  v.  May,  6  Ala.  133;  Wolpert  v.  New- 
comb,  106  Mich.  367,  64  N.  W.  326 ;  Strong  v.  Co.  Comm'rs, 
31  Me.  678;  People  ex  rel.  Finch  v.  Overseers,  44  Barb. 
467;  Roy  v.  Whitaker,  92  Tex.  346,  49  S.  W.  367;  State  ex 
rel.  Skogstad  v.  Anderson,  post,  p.  227,  109  N.  W.  981. 

There  is  nothing  whatever  in  the  record  showing  that  the 
relator  had  any  interest  in  the  reversal  of  the  judgment  sought 
to  be  reviewed,  or  was  injuriously  affected  by  it  There  is  no 
allegation  that  Daniel  Sullivan  left  any  property,  or  that  the 
relator  was  interested  in  any  property  which  could  or  would 
be  in  any  way  affected  by  the  judgment.  The  record  is  en- 
tirely barren  of  any  facts  going  to  show  that  Mrs.  Sullivan 
was  in  any  way  interested  in  setting  aside  the  judgment  In 
order  to  entitle  her  to  the  writ  it  was  necessary  to  show  that 
the  enforcement  of  the  judgment  would  "involve  special,  im- 
mediate, and  in  effect  at  least  a  direct  injury"  to  her  interests. 
Staie  ex  rel.  Milwavkee  Med.  College  v.  Chittenden,  supra. 
It  is  very  clear  from  the  record  that  the  petitioner  made  no 
case  entitling  her  to  the  writ,  therefore  the  motion  to  quash 
it  should  have  been  granted. 

By  the  Court. — ^Judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  with  instructions  to  quash  the  writ 
of  certiorari. 


Fogg,  Appellant,  vs.  Boixe  and  others.  Respondents. 

November  10 — December  4,  1906, 

Findings  of  fact,  what  constitute:  Appeal  and  error:  Review  in  alh 
sence  of  findings:  Evidence:  *'Timl>er:"  Injunction, 

1.  A  record  containing  what  Is  therein  called  "findings  of  fact,*' 

^        which  are  at  most  mere  conclusions  that  the  plalntlft  cannot 

recover,  and  hence  that  defendants  are  entitled  to  costs,  does 
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not  show  compliance  with  sec.  2863,  Stats.  1898,  and  such  fail- 
ure to  determine  the  Issues  litigated  justifies  a  reversal  and 
new  trial,  unless  it  can  be  said  that  the  judgment  is  supported 
by  a  preponderance  of  the  evidence. 

2.  The  meaning  of  the  word  "timber"  has  more  or  less  flexibility,. 

depending  upon  time,  place,  and  circumstances,  as  well  as  the 
language  of  the  Instrument  in  which  it  is  employed. 

3.  Under  a  contract  conveying  "all  the  timber"  on  the  land  described, 

the  same  to  be  removed  by  a  certain  date,  the  evidence,  stated 
in  the  opinion,  is  held  to  sustain  a  judgment  denying  an  in- 
junction to  restrain  the  cutting  of  standing  saplings,  small 
trees,  or  any  other  trees  more  suitable  for  cord  wood,  fire 
wood,  pole  wood,  or  underbrush  than  for  timber. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eichland 
county:  George  Clementson,  Circuit  Judge.     Affirmed. 

A.  C.  Yawghan,  for  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief  of 
L.  H.  Bancroft. 

Cassoday,  C.  J.  This  action  was  commenced  December  8, 
1904,  to  restrain  the  defendants  from  cutting  or  removing 
from  the  premises  therein  described  standing  saplings,  small 
trees,  or  any  other  trees  more  suitable  for  cord  wood,  fire 
wood,  pole  wood,  or  underbrush  than  for  "timber."  It  is  con- 
ceded that  the  plaintiff  became  the  owner  of  the  land  de- 
scribed May  9,  1904,  under  and  by  virtue  of  a  deed  executed 
by  the  owners  and  heirs  at  law  of  one  Foley,  then  deceased, 
subject,  however,  to  a  written  contract  made  and  executed  by 
the  said  Foley  and  the  defendant  Bart  Boyle,  January  23, 
1904,  wherein  and  whereby  the  said  Foley,  since  deceased, 
agreed  to  sell  to  the  said  Bart  Boyle  "all  the  timber"  on  the 
land  described,  the  same  to  be  removed  by  March  1,  190G,  in 
consideration  of  $115  to  be  paid  by  the  said  Bart  Boyle  to  the 
said  Foley.  It  further  appears  that  May  16,  1904,  the  said 
Bart  Boyle,  for  value  received,  sold  and  assigned  said  written 
contract  and  all  his  right,  title,  and  interest  in  the  property 
thereby  conveyed  to  the  defendant  Henry  Palmer,     It  also 
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appears  that  November  29,  1904,  the  said  Henry  Palmer, 
for  value  received,  sold  and  assigned  said  written  contract 
and  all  his  right,  title,  and  interest  in  the  property  covered 
by  that  contract  to  the  defendant  John  Boyle.  Each  of  said 
defendants  justifies  such  cutting  and  removal  under  and  by 
virtue  of  said  written  contract.  At  the  close  of  the  evidence 
the  court  overruled  the  plaintiff's  motion  to  strike  out  all  of 
the  parol  testimony,  and  "found  for  the  defendants  and  $1 
damages  for  the  injunction."  Thereupon  the  court  made  and 
filed  what  are  therein  called  "findings  of  fact  and  condusions 
of  law,"  wherein  the  court  "found  for  the  defendants  that 
said  action  was  not  properly  brought  and  that  the  prayer  of 
the  plaintiff  should  be  denied  and  the  injunctional  order  .  .  . 
be  dissolved,  and  that  the  defendants  have  their  costs  and  dis- 
bursements herein,"  and  ordered  judgment  accordingly.  There- 
upon the  court  ordered  and  adjudged  that  the  complaint  be 
dismissed  and  the  injunctional  order  be  dismissed  and  dis- 
solved, and  that  the  defendants  have  and  recover  from  the 
plaintiff  their  costs  and  disbursements,  taxed  and  allowed  at 
$55.31.    From  such  judgment  the  plaintiff  appeals. 

The  statute  provides  that  "upon  a  trial  of  a  question  of 
fact  by  the  court  its  decision  shall  be  given  in  writing  and 
filed  with  the  clerk,"  and  that  such  decision  shall  state  sepa- 
rately "the  facts  found"  and  the  "conclusions  of  law  thereon." 
Sec.  2863,  Stats.  1898.  Such  requirement  is  not  only  to 
show  what  was  really  adjudicated,  but  also  to  facilitate  a 
review  on  appeal.  The  question  here  at  issue  was  whether 
the  words  "all  the  timber"  on  the  lands  described  covered 
and  included  standing  saplings,  trees,  or  other  trees  more 
suitable  for  cord  wood,  fire  wood,  pole  wood,  or  underbrush. 
Much  of  the  parol  testimony  on  the  part  of  the  plaintiff  as 
well  as  on  the  part  of  the  defendants  related  to  the  meaning 
of  the  word  "timber,"  as  thus  used.  The  court  refused  to 
strike  out  such  parol  testimony,  apparently,  because  it  was 
pertinent  to  such  issue.     But,  as  indicated,  the  court  failed 
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to  determine  such  issiie.  What  are  called  "findings  of  fact" 
are  at  most  mere  conclusions  that  the  plaintiff  could  not  je- 
corer,  and  hence  that  the  defendants  were  entitled  to  costs. 
Such  failure  to  determine  such  issue  would,  under  recent  and 
repeated  decisions  of  this  court,  justify  a  reversal  and  a  new 
trial,  unless  we  can  say  that  the  judgment  is  supported  by  a 
preponderance  of  the  evidence.  Brown  v.  Griswold,  109 
Wis.  275,  280,  85  K  W.  363 ;  Bostxvich  v,  MuL  L.  Ins.  Co. 
116  Wis.  392,  440-444,  89  K  W.  538,  92  K  W.  246; 
Farmer  v.  St  Croix  P.  Co.  117  Wis.  76,  93  K  W.  830 ;  Mc- 
Kenzie  v.  Haines,  123  Wis.  557,  102  K  W.  33 ;  Sliter  v. 
Carpenter,  123  Wis.  578,  102  K  W.  27.  As  indicated  in 
the  adjudicated  cases,  the  meaning  of  the  word  "timber"  has 
more  or  less  flexibility,  depending  upon  time,  place,  and  cir- 
cumstances, as  well  as  the  language  in  which  it  is  employed. 
8  Words  &  Phrases,  6972,  6973.  In  Maine  it  has  been  said 
not  to  be  a  strained  construction  to  hold  that  ordinarily  a 
grant  of  growing  timber  is  to  be  construed  most  favorably 
to  the  grantee,  so  as  to  convey  the  growth  named  with  its 
increase,  until  the  time  for  its  removal  shall  have  elapsed. 
Donworth  v.  Sawyer,  94  Me.  242,  47  Atl.  521.  In  the  same 
case  it  is  said  that  "the  construction  to  be  given  to  deeds  must 
have  relation  to  the  time  and  circumstances  under  which  they 
were  given."  94  Me.  252,  47  Atl.  523.  In  a  case  in  a  fed- 
eral court  in  Florida  it  was  held  that  "the  term  'timber,'  as 
used"  in  the  statute  prohibiting  the  cutting  of  live  oak  and 
red  cedar  trees  and  other  timber,  "does  not  apply  alone  to 
large  trees  fitted  for  house  or  ship  building,  but  includes  trees 
of  any  size  of  a  character  or  sort  that  may  be  used  in  any 
kind  of  manufacture  or  the  construction  of  any  article,"  and 
that  the  cutting  could  not  be  justified  by  using  the  trees  for 
fire  wood  or  burning  them  into  charcoal.  U.  S.  v.  Stores,  14 
Fed.  824,  825.  After  quoting  from  Webster's  Dictionary,  it 
is  there  said  that  "with  so  many  peculiar  significations,  the 
intended  meaning  of  the  word  usually  depends  upon  the  con- 
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nection  in  which  it  is  used  or  the  character  of  the  party  making 
use  of  it"  Under  the  same  federal  statute  a  similar  conclu- 
sion was  reached  by  the  supreme  court  of  Arizona,  where  it 
was  also  held  that  ''the  question  of  whether  or  not  mesquite 
is  timber  must  necessarily  be  one  of  fact,  dependent  upon  the 
dharacter  of  the  wood  diarged  and  shown  to  have  been  cut  or 
removed  in  each  particular  case,  and  is  not  a  question  which 
<5an  properly  be  determined  upon  a  demurrer  to  the  indictr 
ment"  <  U.  8.  v.  Soto,  7  Ariz.  230,  64  Pac.  419.  In  this 
state  it  has  been  held  that  the  word  "timber,"  as  used  in  the 
lien  statutes,  "includes  railroad  ties."  Kolloch  v.  Parcher,  52 
Wis.  893,  398,  399,  9  N.  W.  67.  It  was  there  said  that  such 
statute  should  be  liberally  construed.  The  Century  Diction- 
ary gives  seven  definitions.  Among  them  we  find :  "(2)  Grow- 
ing trees,  yielding  wood  suitable  for  constructive  uses ;  trees 
generally;  woods.  .  .  .  (4)  Stuff;  material.  (5)  A  single 
piece  of  wood,  either  suitable  for  use  in  some  construction  or 
already  in  such  use." 

It  appears  from  the  evidence  on  the  part  of  the  plaintiff 
that,  before  completing  the  purchase  of  the  land,  he  was  shown 
and  read  over  the  written  contract  made  nearly  four  months 
before,  wherein  Foley  had  sold  "all  the  timber  on"  the  land 
to  Bart  Boyle,  and  was  told  that  he  must  take  the  land  subject 
to  that  contract,  and  he  then  said:  "Yes,  this  contract  calls 
for  aU  the  timber;"  that  he  imderstood  that  Boyle  had  a  right 
to  cut  the  timber  on  that  land.  On  the  part  of  the  defendants 
there  is  evidence  tending  to  prove  that  the  plaintiff  knew  of 
the  Boyle  contract  before  he  bought  the  land,  and  had  read  the 
same  and  saw  Boyle  cutting  wood  and  timber  and  everything ; 
that  in  buying  the  land  the  plaintiff  said  he  did  not  get  the 
timber;  that  the  timber  had  been  disposed  of;  that  he  thought 
it  was  as  well  or  better  for  him  because  the  land  was  worth 
more  cleared  than  with  the  timber  on ;  that  in  that  conversa- 
tion the  plaintiff  asked  Boyle  if  he  would  leave  some  trees 
down  by  the  road  for  shade  and  Boyle  told  him  that  he  would. 
A  witness  who  had  lived  long  in  the  country  and  had  dealt 
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considerably  in  lands  in  the  county  testified  that  "timbeT^'  on 
land  lying  adjacent  to  Kichland  Center,  in  his  judgment,  in- 
cluded cord  wood ;  that  in  that  vicinity  nearly  all  the  timber 
land  had  been  culled  and  the  saw  logs  taken  oflF,  and  the  word 
''timber''  would  certainly  include  cord  wood. 

After  careful  examination  of  the  record  and  with  consider- 
able hesitation,  we  must  hold  that  the  judgment  is  sustained 
by  a  preponderance  of  the  evidence,  notwithstanding  the  ab- 
sence of  findings.  In  reaching  this  conclusion  we  are  in- 
fluenced to  some  extent  by  the  fact  that  the  plaintiff  is  not 
only  seeking  to  reverse  the  judgment  of  the  trial  court,  but 
is  also  invoking  the  equity  powers  of  the  court  to  grant  an 
injunction,  which  certainly  rests  in  the  sound  discretion  of 
the  court 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


State  ex  rel.  Limmix  and  another,  Appellants,  vs.  Supeb- 
visoBs  OF  the  Town  of  Clyde,  Respondents. 

November  ICh-Decemher  ^,  1906. 

Highways:  Eatdblishment: Prior  applicatian:  Validity:  Location:  Va- 
riation from  route  in  application:  Joint  meeting  of  town  boards. 

1.  Under  the  limitation  of  sec  1283,  Stats.  1898  (providing  that  the 

determination  of  the  supervisors  of  any  town  in  refusing  to  lay 
oat  any  highway  shall  be  final  for  the  term  of  one  year  after 
making  of  such  determination,  and  that  no  application  for  lay- 
ing out  any  such  highway  shall  be  again  acted  upon  within  said 
term  of  one  year) ,  the  first  application  must  have  been  a  valid 
application — one  upon  which  a  legal  highway  could  be  laid  out. 

2.  On  certiorari  to  reverse  the  action  of  a  town  board  in  laying  out 

a  highway,  one  ground  alleged  was  that  a  previous  application 
had  been  made  to  lay  out  the  same  highway,  which  had  been 
denied  within  one  year  prior  to  action  on  the  instant  applica- 
tion. It  appeared  from  the  return  that  petition  and  notice  of 
meeting  under  the  first  application  had  described  the  proposed 
highway  as  commencing  at  the  intersection  of  a  designated 
road  and  the  "north  line  of  the  southeast  quarter  of  the  north- 
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east  quarter"  of  a  certain  section;  that  the  starting  point  in 
the  second  application  was  the  intersection  of  the  same  desig- 
nated road  and  the  "north  line  of  the  southeast  quarter  of  the 
northwest  quarter"  of  the  same  section;  that  the  designated 
road  ran  along  the  west  line  of  the  southeast  quarter  of  the 
northwest  quarter  of  such  section^  but  nowhere  touched  the 
northeast  quarter,  and  that  the  first  application  was  denied  be- 
cause of  this  defect  In  the  petition  and  notice.  Held,  that  the 
petition  and  notice  were  jurisdictional  papers  in  an  adversary 
proceeding,  must  substantially  comply  with  the  calls  of  the  stat- 
ute in  order  to  authorize  action  by  the  town  board,  and,  al- 
though a  careful  reading  of  the  application  and  notice  might 
induce  one  to  believe  a  mistake  had  been  made  in  naming  the 
quarter  section,  that  the  supervisors  had  no  jurisdiction  to  lay 
out  the  highway  in  question  under  the  first  application  and  no- 
tice. 

3.  In  such  case  the  refusal  of  the  town  board  to  act  under  the  first 

application  and  notice  did  not  amount  to  a  refusal  to  lay  out 
the  highway  or  a  decision  against  the  application  under  either 
sec.  1269  or  sec.  1283,  Stats.  1898. 

4.  Where  the  location  of  a  highway  as  laid  out  varies  from  the 

route  proposed  in  the  application  and  notice,  but  the  variation 
is  not  so  great  as  to  make  it  a  materially  different  highway, 
in  the  absence  of  any  showing  to  the  contrary  it  will  be  pre- 
sumed that  the  variation  was  reasonable  and  required  by  the 
interests  of  the  public. 

5.  At  the  time  fixed  in  the  notice  of  hearing  upon  an  application  to 

the  town  board  of  C.  to  lay  out  a  highway  which  would  connect 
with  one  proposed  to  be  laid  out  in  the  adjoining  town  of  W., 
the  town  board  of  C.  met  and  held  a  joint  meeting  with  the 
town  board  of  W.  On  certiorari  to  review  the  order  laying  out 
the  proposed  highway  the  record  simply  stated  that  the  two 
boards  met  together  to  consider  the  application,  and  did  not 
show  that  action  was  taken  by  the  joint  body,  but  on  the  con- 
trary stated  that  after  such  consideration  the  road  in  question 
was  laid  out  by  the  town  board  of  C.  Held,  that  a  judgment  of 
affirmance  of  the  action  of  the  town  board  of  C.  was  right. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  George  Clemenitson,  Circuit  Judge.     Affirmed. 

For  the  appellants  there  was  a  brief  by  James  E.  O'Neill, 
Richard  Carter,  and  Fiedler  £  Fiedler,  and  oral  argument  by 
E.  C.  Fiedler. 

J,  P.  Smelker,  for  the  respondents. 
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Wk^slow,  J.  This  is  an  action  of  certiorari  brought  to  re- 
verse an  order  of  the  defendant  supervisors  laying  out  a  hi^- 
way,  and  the  relators  appeal  from  the  judgment  affirming  the 
order  of  the  supervisors.  Three  contentions  are  made  by  ap- 
pellants which  will  be  briefly  considered. 

1.  It  is  claimed  that  a  previous  application  to  lay  out 
this  same  highway  was  denied  by  the  supervisors  within  one 
year  prior  to  action  upon  the  present  application^  and  hence 
that,  under  ^ec  1283,  Stats.  1898,  the  supervisors  had  no 
power  to  lay  out  the  highway.  If  the  fact  be  as  claimed  the 
conclusion  undoubtedly  follows,  but  the  previous  application 
must  of  course  be  a  valid  application,  i,  e.  one  upon  which 
a  legal  highway  could  be  laid  out.  It  appears  by  the  return 
that  the  alleged  previous  application  described  the  proposed 
highway  as  commencing  in  the  center  of  a  certain  highway 
in  the  town  known  as  the  Dodgeville  road,  "where  it  crosses 
the  north  line  of  the  southeast  quarter  of  the  northeast 
quarter''  of  section  7,  and  that  the  notice  of  the  meeting  of 
the  supervisors  to  decide  upon  such  application  stated  that 
they  would  meet  at  the  starting  point  of  the  proposed  high- 
way as  so  described.  It  further  appears  that  the  starting 
point  of  the  highway,  as  prayed  for  in  the  second  application 
and  as  actually  laid  out,  was  described  as  a  point  "in  the 
Dodgeville  road  on  the  north  line  of  the  southeast  quarter  of 
the  northwest  quarter  of  section  7.^'  The  Dodgeville  road  runs 
north  and  south  on  the  west  line  of  the  southeast  quarter  of 
the  northwest  quarter  of  section  7,  and  nowhere  touches  the 
northeast  quarter.  So  the  first  application  named  as  the  start- 
ing point  of  the  proposed  hi^way  not  only  a  point  which  had 
no  existence,  but  which,  if  it  had  existence,  must  be  at  least 
half  a  mile  distant  from  the  starting  point  of  the  hi^way 
proposed  to  be  laid  out  under  the  second  application.  It  ap< 
pears  by  the  record  returned  that  the  supervisors  declined  to 
act  on  the  first  application  because  of  this  defect  in  tBe  peti- 
tion and  notice.  The  appellants  now  claim,  however,  that 
Vol.130— 11 
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it  was  dearly  apparent  by  the  description  of  the  proposed 
highway  in  the  first  application  and  the  courses  and  distances 
that  the  word  "northeast"  was  mistakenly  inserted  for  "north- 
west," that  the  mistake  could  deceive  no  one,  and  hence  that 
the  petition  and  notice  were  suflBicient  to  enable  the  supervis- 
ors to  act  thereon  and  lay  out  substantially  the  highway  which 
they  did  finally  lay  out  under  the  second  application.  We 
have  been  unable  to  take  this  view.  The  petition  and  notice 
are  jurisdictional  papers  in  an  adversary  proceeding.  They 
must  substantially  comply  with  the  statute  in  order  to  author- 
ize action  by  the  supervisors.  All  parties  interested  adversely 
to  tie  proceeding  had  a  right  to  demand  that  the  notice  should 
plainly  state  where  the  supervisors  would  meet  to  consider 
the  application.  A  notice  that  the  meeting  was  to  be  held  in 
a  quarter-section  half  a  mile  distant  from  the  actual  meeting 
place  cannot  be  safely  regarded  as  a  compliance  with  this  re- 
quirement, even  though  it  be  possible  that  careful  reading 
might  induce  one  to  believe  that  a  mistake  had  been  made  in 
the  naming  of  the  quarter-section.  We  think,  therefore,  that 
the  supervisors  had  no  jurisdiction  to  lay  out  the  highway  in 
question  under  the  first  application  and  notice,  and  hence 
that  their  refusal  to  act  thereon  did  not  amount  to  a  refusal 
to  lay  out  the  highway  or  a  decision  against  the  application 
under  either  sec.  1283  or  sec.  1269,  Stats.  1898. 

2.  It  appears  that  the  highway  as  proposed  in  the  second 
application  was  to  cross  in  an  irregular  course  three  forty- 
acre  tracts  in  the  town  of  Clyde  and  then  connect  with  an- 
other proposed  highway  in  the  adjoining  town  of  Wyoming, 
as  to  which  proceedings  to  lay  the  same  out  were  pending  at 
the  same  time,  so  as  to  make  a  continuous  road.  The  super- 
visors decided  not  to  follow  the  proposed  course  through  the 
middle  forty-acre  tract,  but  varied  it  a  considerable  distance 
to  the  north,  and  it  is  claimed  that  they  had  no  power  to 
make  this  variation.  This  court  held  in  N^is  v,  Franzen, 
18  Wis.  537,  that  upon  an  application  to  alter  a  highway  the 
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supervisors  are  not  necessarily  confined  to  the  precise  route 
named  in  the  application,  but  might,  if  satisfied  that  the  pub- 
lic interests  so  required,  make  a  reasonable  variation  from 
such  proposed  route.  The  same  principle  has  been  applied 
to  a  proceeding  to  lay  out  ,a  drain  with  the  proviso  attached 
that  the  variation  shall  not  depart  so  far  as  to  constitute  ma- 
terially another  and  different  line.  Donnelly  v.  Decker,  58 
Wis.  461,  17  N.  W.  389.  The  change  here  was  not  so  great 
as  to  constitute  the  highway  actually  laid  out  a  materially  dif- 
ferent highway  from  that  named  in  the  application.  In  the 
absence  of  any  showing  to  the  contrary  it  must  be  presumed 
that  the  variation  was  reasonable  and  required  by  the  inter- 
ests of  the  public 

3.  It  appears  by  the  record  that  at  the  time  fixed  in  the 
notioe  the  supervisors  met  at  the  place  fixed  in  the  notice  and 
held  a  joint  meeting  with  the  supervisors  of  the  town  of 
Wyoming  to  consider  such  application  and  that  afterwards 
they  decided  to  lay  out  the  highway.  It  is  said  that  the  statute 
does  not  authorize  a  joint  meeting,  and  that  the  fact  that  such 
a,  meeting  was  held  vitiates  the  proceeding.  It  is  true  there 
is  no  statute  authorizing  the  two  boards  to  meet  jointly.  Had 
it  appeared  that  the  two  boards  acted  as  one  body  in  deciding 
the  application  there  would  be  grave  doubt  whether  the  de- 
cision could  be  sustained,  because  the  town  board  of  the  town 
of  Clyde  alone  has  the  power  to  lay  out  the  highway.  But  it 
does  not  so  appear.  The  record  simply  states  that  the  two 
boards  met  together  to  consider  the  application.  This  was 
natural,  because  proceedings  were  then  pending  to  lay  out 
the  balance  of  the  proposed  highway  in  the  town  of  Wyoming, 
and,  imless  that  was  also  laid  out,  the  highway  in  the  town  of 
Clyde  would  be  of  no  value.  It  was  entirely  proper  for  the 
defendant  supervisors  to  ascertain  whether  the  Wyoming  part 
of  the  highway  was  in  fact  to  be  laid  out,  and  it  seems  quite 
obvious  that  this  was  the  purpose  of  the  joint  consideration. 
The  record  does  not,  however,  show  that  action  was  taken  by 
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the  joint  body.  On  the  contrary,  it  states  that  after  such  con- 
sideration the  road  was  in  fact  laid  out  by  the  town  board  of 
the  town  of  Clyde.  The  'judgment  of  affirmance  was  there- 
fore right. 

By  the  Court. — Judgment  is  affirmed. 


Dunham  and  others,  Appellants,  vs.  Salmon  and  others,. 
Eespondent& 

Noveml)er  10— December  4,  1906. 

Sales:  Warranties:  Fraud:  Rescission:  Principal  and  agent:  Author- 
ity to  make  warranties:  Evidence:  Witnesses:  Cross-examina- 
tion: Impeachment:  Materiality:  Appeal  and  error:  New  trial  on 
reversal, 

1.  In  an  action  for  the  price  of  a  staUion  transferred  by  a  formal 

bin  of  sale  containing  a  special  warranty  and  a  stipulation  that, 
on  failure  of  the  warranty,  plaintiffs  would  furnish  another  stal* 
lion  of  equal  quality  in  exchange  upon  the  return  of  the  staUion 
in  question,  there  was  interposed  an  answer  alleging  breach  of 
warranty  and  of  fraud  in  the  sale,  but  there  was  neither  plead- 
ing nor  proof  that  the  stallion  had  ever  been  returned  or  that 
defendants  had  ever  offered  to  return  it.  Held,  that  the  trial 
court  rightly  ruled  that  the  question  of  fraud  was  not  in  the 
case. 

2.  In  such  case  no  breach  of  the  written  warranty  was  shown, 

since  It  only  bound  the  plaintiffs  to  furnish  another  stalUoik 
upon  condition  of  the  return  of  the  one  sold. 

3.  In  an  action  on  a  joint  and  several  note  given  by  numerous  de- 

fendants for  the  purchase  price  of  a  stallion,  there  was  pleaded 
a  breach  of  warranty.  There  was  evidence  of  a  special  written 
warranty  which  had  not  been  breached  because  of  failure  of  de- 
fendants to  comply  with  its  conditions,  and  there  was  also  an 
attempt  to  prove  an  oral  warranty  by  the  plaintiffs'  agent.  The 
Jury  found  the  making  of  such  oral  warranty  and  its  breach. 
Beld^  that  the  Jury's  findings  were  not  Justified  in  the  absence 
of  proof  that  the  oral  warranty  was  made  to  each  one  of  the* 
defendants. 
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4.  In  such  case,  even  though,  the  evidence  tended  to  show  that  the 
agent  made  such  oral  wananty  to  each  and  all  of  the  defend- 
ants, the  defendants  could  not  succeed  without  showing  that 
the  agent  had  express  authority  from  his  principal  to  make  such 
warranty,  or  that  such  sales  were  usually  attended  with  such  a 
warranty. 

B.  Where  several  subscribers  in  buying  a  stallion  understood  that 
the  talks  each  had  with  the  agent  of  the  sellers  were  merely 
tentative,  that  the  transaction  was  only  to  be  consummated  after 
a  required  number  of  subscribers  had  been  obtained,  and  then 
only  with  a  voluntary  association  of  all  subscribers  then  to  be 
formed,  a  written  warranty  given  at  that  meeting  supersedes 
any  oral  promise  of  warranty  made  to  individual  subscribers. 

4».  In  an  action  on  a  note  for  the  price  of  a  stallion,  one  of  the  plaint- 
iffs testified  that  they  owned  the  note,  stated  the  amount  due 
thereon,  and  that  a  bill  of  sale  with  warranties  was  given  with 
the  animal.  Upon  cross-examination  he  denied  that  he  had  of- 
fered P.  a  share  in  the  horse  for  nothing  if  he  would  allow  the 
use  of  his  name  to  influence  others.  After  plaintifC  had  so  an- 
swered, a  general  objection  was  made  and  overruled.  P.  hav- 
ing been  put  on  the  stand  by  defendants  was  asked  what  offer 
had  been  made  him,  which  question  was  objected  to  as  incom- 
petent. Irrelevant,  and  immaterial,  whereupon  counsel  stated  it 
was  offered  to  impeach  plaintiff,  and  on  this  ground  the  objec- 
tion was  overruled.  There  was  no  issue^of  fraud  in  the  case. 
BeJd: 

(1)  The  question  was  irrelevant  on  plaintiff's  cross-examina- 
tion, since  plaintiff  had  given  no  testimony  which  the  alleged 
statement  tended  to  contradict 

(2)  The  objection  not  being  interposed  until  after  the  ques- 
tion was  answered,  and  there  being  no  motion  to  strike  out  the 
answer,  plaintifte,  on  appeal,  could  not  take  advantage  of  the 
fact  that  the  question  was  answered. 

(3)  On  P.'s  direct  examination  the  objection  should  have  been 
sustained.  The  question  asked  of  plaintiff  did  not  r^ate  to  a 
relevant  fact,  and  hence  his  answer  could  not  be  contradicted 
even  for  the  purpose  of  impeachment. 

7.  In  an  action  for  the  price  of  a  stallion,  where  no  warranty  is 

claimed  as  to  the  quality  of  the  colts  gotten  by  the  horse,  testi- 
mony that  the  colts  gotten  by  him  were  defective  is  immaterial. 

8.  Although  proper  motions  have  been  made  to  strike  out  and 

change  the  answers  to  a  special  verdict,  where  there  are  legal 
principles  involved  which  were  not  appreciated  by  the  parties 
or  the  trial  court,  and  it  is  not  improbable  that  on  another 
trial  there  may  be  testimony  on  lines  not  covered  on  the  first 
trial,  a  new  trial  is  directed. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Crawford 
county :  Geoegb  Clbmbntson,  Circuit  Judge.     Reversed. 

Action  to  recover  on  a  joint  and  several  promissory  note 
signed  by  the  defendants,  twelve  in  number.  The  complaint 
was  in  the  usual  form.  The  defendants  answered  to  this  ef- 
fect: The  note  was  given  to  the  plaintiffs  in  part  payment 
for  a  stallion,  represented  to  be  a  full-blooded  registered  an- 
imal and  very  valuable  for  breeding  purposes.  The  plaintiffs 
warranted  the  stallion  to  be  a  good  foal  getter  and  to  success- 
fully breed  more  than  sixty  per  cent  of  the  animals  served. 
They  represented  that  it  was  worth  no  less  than  $2,800,  and 
proposed  that  defendants  should  purchase  it,  each  taking  a 
share  at  $200,  either  in  cash  or  joint  note.  Relying  upon  the 
representations  and  warranties  aforesaid  the  defendants  and 
others  purchased  the  stallion,  some  paying  cash  and  others 
signing  the  note  sued  on.  The  representations  aforesaid  were 
false  and  the  warranties  breached,  in  that  the  staUion  was  not 
a  full-blooded  registered  animal  and  was  incapable  of  getting 
more  than  forty  per  cent,  of  the  mares  served  with  foal,  and 
was  not  worth  anything  for  the  purpose  for  which  it  was  pur- 
chased. The  answer  also  contained  other  allegations  to  the 
effect  that  the  note  was  obtained  by  fraud,  closing  with  a 
prayer  for  judgment  dismissing  the  action  with  costs  and  for 
general  relief.  The  evidence  showed  without  controversy  that 
the  defendants,  after  becoming  fully  informed  as  to  the 
character  of  the  horse,  retained  him ;  that  they  never  rescinded 
the  transaction.  The  court  accordingly  ruled  that  the  only 
defense  available  to  the  defendants  was  a  claim  for  damages 
for  breach  of  warranty.  In  respect  to  the  warranty  the  con- 
troversy upon  the  evidence,  as  the  trial  court  viewed  the 
matter,  was  whether  the  plaintiffs  through  their  agent  or  by 
themselves  warranted  the  horse  as  alleged,  whether  the  war- 
ranty was  made  to  all  the  signers  of  the  note,  whether  it  was 
oral  or  in  writing,  whether  it  was  breached,  and  if  so  to  what 
extent  the  defendants  were  damaged.    It  was  claimed  on  the 
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part  of  the  plaintiffs  that  the  only  warranty  made  was  con- 
tained in  a  bill  of  sale  delivered  to  the  defendants  when  the 
sale  of  the  horse  was  finally  consummated.  The  cause  was 
submitted  to  the  jury  for  special  verdict  with  this  result: 

(1)  The  plaintiffs  by  themselves  or  their  agent,  Mr.  Dyer, 
warranted  the  horse  to  the  defendants  as  a  foal  getter; 

(2)  the  warranty  was  made  to  all  the  persons  who  signed  the 
note;  (3)  the  warranty  was  oral;  (4)  the  warranty  was  that 
the  horse  would  beget  from  the  mares  bred  to  him  sixty  per 
cent,  of  foals;  (5)  he  begot  in  fact  but  forty-four  per  cent ; 
(6)  the  agreement  for  the  sale  of  the  horse,  including  the  war- 
ranty, was  completed  before  the  bill  of  sale  containing  the 
written  warranties  was  delivered  to  the  secretary  of  the  asso- 
ciation composed  of  the  purchasers;  (7)  had  the  horse  been 
as  represented  he  would  have  been  worth  $1,500 ;  (8)  he  was 
worth  in  fact  but  $200.  Exceptions  were  taken  on  the  trial 
on  behalf  of  the  plaintiffs  to  rulings  on  evidence  and  to  rul- 
ings on  various  motions,  preserving  for  review  the  questions  . 
discussed  in  the  opinion.  Judgment  was  rendered  upon  the 
verdict  in  favor  of  the  defendants,  and  the  plaintiffs  ap- 
pealed. 

For  the  appellants  there  was  a  brief  by  Graves  <&  Earll 
and  Chds,  H.  Schweizer,  and  oral  argument  by  Mr.  J.  S. 
Earll  and  Mr.  Schweizer. 

L.  H.  Bancroft,  for  the  respondents. 

WiNSLOW,  J.  The  transaction  under  investigation  in  this 
case  is  of  a  kind  now  frequently  occurring,  as  the  records  of 
the  courts  will  show.  A  stallion  of  alleged  high  breeding  and 
great  value  is  proposed  to  be  sold  in  shares  to  a  number  of 
neighboring  farmers  for  the  philanthropic  purpose  of  raising 
the  standard  of  draftrhorse  stock  in  the  vicinity  and  inci- 
dentally of  making  money  for  the  owners.  An  agent  spends 
weeks  or  months  going  from  house  to  house  interviewing 
possible  purchasers,  painting  in  glowing  terms  the  benefits 
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which  must  result  from  the  venture,  generally  seeking  to  ob- 
tain subscriptions  to  so-called  shares  of  stock  in  the  enter- 
prise, or  signatures  to  notes  for  such  shares,  or  both,  upon 
condition  that  a  certain  required  number  of  shares  are  sub- 
scribed for.  The  agent  has  many  talks,  now  with  one  man  in 
the  field,  and  again  with  two  or  three  together  at  the  village 
store  or  saloon.  At  these  talks  there  is  always  more  or  less 
pufllug  of  the  horse,  and  word-painting  of  the  probable  profits 
of  the  venture  varying  according  to  the  intellectual  and  ar- 
tistic abilities  of  the  agent.  Finally  the  requisite  number  of 
subscriptions  or  signatures  is  obtained  and  a  meeting  of  the 
subscribers  held  where  the  deal  is  consummated,  the  money 
and  notes  turned  over  and  the  printed  pedigree  delivered,  and 
a  more  or  less  formal  association  of  the  subscribers  perfected. 
When,  in  the  course  of  a  year  or  more,  the  notes  are  presented 
for  payment  it  is  frequently  found  that  the  roseate  pictures 
painted  by  the  agent  have  not  been  fully  realized,  the  ex- 
pected profits  have  not  appeared,  the  virtues  of  the  horse  as 
a  breeder  have  not  come  up  to  the  confident  predictions  of  the 
agent,  the  recollections  of  the  subscribers  as  to  the  induce- 
ments held  out  to  them  by  the  agent  differ  widely  from  the 
recollections  of  the  agent,  and  the  matter  comes  before  the 
courts  for  settlement  upon  an  issue  of  fraud  or  broken  war- 
ranty. 

In  a  general  way  the  present  transaction  seems  to  have  fol- 
lowed the  course  indicated.  The  plaintiffs  are  importers  and 
breeders  of  horses  at  Wayne,  Illinois.  They  proposed  to  sell  an 
imported  Percheron  stallion  named  Preval  to  an  association  to 
be  formed  composed  of  farmers  and  other  citizens  residing  at 
or  in  the  neighborhood  of  Soldiers'  Grove  in  this  state  at  the 
price  of  $2,600.  One  Dyer  made  the  canvass,  beginning  his 
labors  in  the  month  of  December,  1902,  and  claiming  to  have 
sold  the  necessary  amount  of  shares  April  30,  1903.  He 
seems  to  have  secured  individual  notes  from  some  subscribers, 
as  well  as  the  joint  note  in  suit  signed  by  the  defendants. 
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Some  of  those  'who  went  into  the  enterprise  declined  to  give 
notes,  but  preferred  to  pay  cash.  A  meeting  was  held  May 
7th  at  Soldiers'  Grove  at  which  most  of  the  subscribers  were 
present  Dyer  testifies  that  all  the  notes  were  signed  during 
the  last  days  of  April  or  first  di^ys  of  May  and  before  the 
meeting.  At  the  meeting  Dyer  was  present,  some  cash  was 
paid,  Dyer  either  already  had  or  there  received  the  notes,  an 
oi^anization  of  the  subscribers  was  effected,  a  president  and 
eecretary  elected.  Dyer  gave  the  secretary  some  printed  by- 
laws and  blank  stock  certificates,  also  the  pedigree  of  the 
horse;  and  Eriej  who  had  been  elected  secretary,  asked  him 
where  the  guaranty  was  which  he  promised  to  show  that  the 
horse  would  get  sixty  per  cent  of  the  mares  served  with  foal. 
Dyer  then  produced  a  paper  looking  like  a  mortgage,  whidi 
Erie  says  he  did  not  read,  and  marked  '^sixty^'  on  it  and 
handed  it  to  Erie,  who  immediately  put  it  away  in  a  drawer 
in  a  desk.  Erie  further  says  that  this  paper  was  soon  after- 
wards destroyed  by  mice  and  he  never  read  it  None  of  the 
subscribers  ever  read  it  A  paper  was  produced  by  the  plaint- 
iffs on  the  trial  which  was  proven  to  be  a  copy  of  the  paper 
so  delivered  and  was  introduced  in  evidence.  It  consists  of  a 
formal  bill  of  sale  of  the  horse  from  the  plaintiffs  to  the 
Soldiers'  Grove  Percheron  Horse  Company,  and  contains  a 
special  warranty  to  the  effect  that,  if  the  horse  does  not  get' 
fifty  per  cent  of  the  mares  served  with  foal  during  the  first 
full  season,  the  plaintiffs  will  furnish  to  the  company  another 
stallion  of  equal  quality  in  exchange  upon  return  of  the  stal- 
lion in  question  at  a  certain  time  and  place  accompanied  with 
•certain  proofs  showing  the  failure.  The  horse  was  turned 
over  to  the  association  immediately  after  this  meeting  and 
was  operated  by  their  agents  during  the  seasons  of  1903  and 
1904.  There  is  neither  pleading  nor  proof  to  the  effect  that 
it  was  ever  returned,  or  offered  to  be  returned,  to  the  plaint- 
iffs. 

The  answer  contained  allegations  of  breach  of  warranty 
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and  of  fraud  in  the  sale.  As  there  was  no  attempt  to  prove 
any  return,  or  offer  to  return  the  horse,  the  court  ruled  that 
the  question  of  fraud  was  not  in  the  case.  This  was  manifestly 
correct,  because  there  could  be  no  rescission  on  the  ground  of 
fraud  without  a  return  of  the  horse  or  an  offer  to  return  him. 
Thus,  the  only  defense  was  the  defense  of  breach  of  warranty. 
As  the  written  warranty  was  a  special  warranty,  only  binding 
the  plaintiffs  to  furnish  another  stallion  upon  condition  of 
the  return  of  the  horse  at  a  certain  time  and  place,  that  also 
dropped  out  of  the  case,  and  the  defendants  were  obliged  to 
prove  a  separate  oral  warranty  and  its  breach  in  order  to 
make  good  their  defense.  There  was  an  attempt  made  to 
prove  the  making  of  an  oral  warranty  by  the  agent,  Dyer,  to 
the  defendants  prior  to  the  meeting  of  May  7th,  and  the  jury 
found,  in  answer  to  the  first  four  questions  of  the  special 
verdict,  that  an  oral  warranty  that  the  horse  would  get  sixty 
per  cent  of  the  mares  bred  to  him  with  foal  was  made  to  all 
the  defendants.  These  findings  were  challenged  as  imsup- 
ported  by  the  evidence,  and  this  raises  the  first  serious  ques- 
tion in  the  case. 

The  defense  of  broken  warranty  is  an  affirmative  defense, 
and,  in  order  to  justify  these  findings,  there  must  be  proof 
that  the  oral  warranty  was  made  to  each  one  of  the  defend- 
ants. Proof  that  it  was  made  to  one  individually  raises  no 
inference  that  it  was  made  to  others.  Careful  examination 
of  the  evidence  shows  that  there  was  no  proof  showing  the 
making  of  an  oral  warranty  to  more  than  four  of  the  defend- 
ants, to  wit,  the  defendants  Cutler  Salmon,  J.  M.  Dull,  G.  W. 
Tovmsend,  and  A.  D.  Smith.  These  last-named  defendants 
testified  directly  that  Dyer  orally  guaranteed  that  the  horse 
would  get  sixty  per  cent,  of  foal,  but  none  of  them  testified 
that  this  oral  warranty  was  made  to  any  one  except  himself. 
Two  defendants,  viz.,  Oscar  Jeide  and  C.  P.  Fortney,  gave  no 
testimony  in  the  case,  nor  was  there  any  testimony  that  any 
oral  warranty  was  made  to  either  of  them.     The  defendant 
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N.  N.  Peterson  waa  a  witness,  but  did  not  testify  on  the  sub- 
ject, nor  was  there  any  testimony  that  any  warranty  was  made 
to  him.  The  defendant  John  TiUey  testified  that  he  heard 
nothing  about  the  capacity  of  the  horse  as  a  foal  getter,  and 
the  defendant  Henry  Munyon  testified  that  he  heard  nothing 
particular  about  the  horse.  The  defendants  James  J.  Erie  and 
H.  T.  Fortney  testified  affirmatively  that  they  understood 
from  Mr.  Dyer  that  there  was  to  be  a  written  guaranty,  al- 
though upon  redirect  examination  they  wavered  somewhat. 
Thus  it  appears  that  there  is  no  testimony  that  any  oral  war- 
ranty was  made  except  as  to  four  of  the  defendants,  and 
h^ice  that  the  verdict  finding  that  it  was  made  to  the  whole 
twelve  is  unsupported  by  any  evidence.  But,  even  if  there 
were  evidence  tending  to  show  that  the  agent  made  an  oral 
warranty  to  each  and  all  of  the  defendants,  a  well-established 
legal  principle  not  noticed  by  the  trial  court  or  referred  to  in 
the  briefs  would  still  stand  in  the  way  of  the  defense.  The 
sale  was  made  by  an  agent,  and  it  is  settled  in  this  court  that 
in  such  case  the  vendee,  in  order  to  enforce  an  alleged  express 
warranty  claimed  to  have  been  made  by  the  agent,  must  prove 
either  that  the  agent  had  express  authority  from  his  principal 
to  make  it  or  that  such  sales  are  usually  attended  with  such 
a  warranty.  Westum  v.  Page,  94  Wis.  251,  68  N.  W.  1003 ; 
Waupaca  E.  L.  <&  B.  Co.  v.  Milwaukee  E.  R.  &  L.  Co.  112 
Wis.  469,  88  K  W.  308 ;  Matteson  v.  Bice,  116  Wis.  328,  92 
N.  W.  1109.  Here  there  was  no  proof  that  such  warranties  are 
customary  in  sucK  transactions,  or  that  the  agent  had  ex- 
pr^s  authority  to  make  the  warranty  claimed.  On  the  con- 
trary, there  was  affirmative  uncontradicted  evidence  that  the 
agent,  Dyer,  had  no  authority  to  make  any  warranty  except 
the  written  one.  Another  principle  which  received  no  atten- 
tion in  the  trial  court  is  also  to  be  considered  in  connection 
with  the  alleged  oral  warranty.  If,  as  considerable  testimony 
tends  to  show,  the  defendants  understood  that  the  talks  had 
with  them  by  the  agent,  Dyer,  were  merely  tentative,  and 
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that  the  transaction  was  only  to  be  consummated  after  Ihe  re- 
quired number  of  subscribers  had  been  obtained,  and  then 
only  with  a  voluntary  association  of  all  subscribers  then  to 
be  formed,  it  is  manifest  that  the  written  contract  of  war- 
ranty given  at  that  meeting  would  supersede  and  take  the 
place  of  any  oral  promises  of  warranty  made  to  individual 
subscribers.  This  proposition  was  not  placed  before  the  jury 
either  by  question  or  instruction,  but  it  is  evidently  a  vital 
one  upon  the  question  of  the  alleged  oral  warranty. 

Two  alleged  errors  in  the  iadmission  of  testimony  remain 
to  be  considered.  The  plaintiff  Charles  B.  Coleman  was 
placed  on  the  stand  by  the  plaintiffs,  and  testified  that  the 
plaintiffs  owned  the  note,  stated  the  amount  due  thereon, 
and  that  a  biU  of  sale  with  warranties  was  given  with  the  ani- 
mal Upon  cross-examination  he  was  asked  whether  he  did 
not,  at  a  certain  place,  offer  Atley  Peterson  a  share  in  the 
horse  for  nothing  if  he  would  allow  the  use  of  his  name  to  in- 
fluence others.  The  witness  replied  that  he  never  did,  and, 
after  his  reply  was  made,  a  general  objection  was  made  and 
overruled  and  exception  taken.  On  the  part  of  the  defense 
Atley  Peterson  was  put  on  the  stand,  and  was  asked  what  of- 
fer Coleman  and  Dyer  made  to  him  with  reference  to  a  share 
in  the  horse  at  the  place  named.  The  question  was  objected 
to  as  incompetent,  irrelevant,  and  immaterial,  and  defend- 
ants' counsel  stated  that  it  was  offered  to  impeach  Mr.  Cole- 
man, and  on  this  ground  the  objection  was  overruled,  and  Mr. 
Peterson  stated  that  they  offered  him  a  share  in  the  horse  free 
if  he  would  sign  the  subscription  and  give  them  the  use  of  his 
name.  The  question  asked  of  Mr.  Coleman  could  only  be 
relevant  as  tending  to  show  fraud  in  the  sale  or  as  tending  to 
contradict  some  previous  statement  which  he  made.  But,  as 
we  have  seen,  there  was  no  issue  of  fraud  in  the  case,  and 
Mr.  Coleman  had  given  no  testimony  which  the  alleged  state- 
ment tended  to  contradict,  and  hence  the  question  wds  irrele- 
vant.    However,  as  no  objection  was  made  to  the  question 
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until  after  it  was  answered,  and  there  was  no  motion  to  strike 
ont  the  answer,  the  plaintiffs  are  not  in  position  now  to  take 
advantage  of  the  fact  that  the  question  was  answered.  But 
objection  was  properly  made  to  the  contradicting  testimony 
of  Mr.  Peterson,  and  this  objection  should  have  been  sus- 
tained. The  question  asked  of  Mr.  Coleman  did  not  relate 
to  a  relevant  fact,  and  hence  his  answer  could  not  be  contra- 
dicted even  for  the  purposes  of  impeachment.  Waterman  v, 
C.  &  A.  R,  Co,  82  Wis.  613,  52  K  W.  247,  1136.  Certain 
witnesses  were  allowed  against  objection  to  testify  that  some 
of  the  colts  gotten  by  the  horse  had  defects,  such  as  puffed 
hind  legs,  or  crooked  legs,  or  were  not  average  colts.  It  i» 
not  claimed  that  any  warranty  was  given  as  to  quality  of  the 
colts,  and  we  have  been  unable  to  see  the  materiality  of  this 
testimony.  The  plaintiffs  moved  to  strike  out  the  answers  to 
questions  3,  4,  and  6  of  the  special  verdict  and  insert  answers 
favorable  to  the  plaintiffs,  and  for  judgment  on  the  verdict 
as  so  corrected,  and  we  have  entertained  some  doubt  whether 
we  should  not,  upon  reversal,  direct  the  entry  of  judgment 
for  the  plaintiffs,  as  in  Muench  v.  Heinemann,  119  Wis.  441, 
96  K  W.  800,  and  Hay  v.  Baraboo,  127  Wis.  1,  105  K  W. 
654.  This  should  only  be  done,  however,  where  it  conclu- 
sively appears  that  in  no  event  could  a  new  trial  otherwise  re- 
sult* Hay  V.  Baraboo,  swpra.  In  the  present  case  we  are  not 
satisfied  that  it  so  appears.  As  indicated  in  this  opinion^ 
there  are  legal  principles  involved  which  were  not  appreciated 
by  the  parties  or  the  trial  court,  and  it  is  not  improbable  that 
upon  a  new  trial  there  may  be  further  testimony  on  lines  not 
covered  in  the  first  trial  We  shall  therefore  direct  a  new 
trial 

By  the  Court. — Judgment  rerersed,  and  action  remanded 
for  a  new  trial 


174  SUPEEME  COURT  OF  WISCONSIN.      [Dbo. 

Gape  V.  Plymouth  Ck>ngrQgalioxial  Church,  130  Wis.  174. 


Cape  and  others,  Trustees,  Appellants,  vs.  Plymouth  Cox- 
GBBGATiONAi.  Chttbgh  and  others,  Eespondents. 

November  12— December  4, 1906. 

Appeal  and  error:  Trial  after  reversal:  Law  of  the  case:  Religious 
societies:  Rights  of  members:  Diversion  of  property:  Trusts: 
Exercise  of  power  of  appointment  by  trustee:  Evidence:  With- 
drawal of  one  unit  from  religious  denomination:  Resolutions  of 
eupreme  body:  Bill  of  exceptions:  Certification  as  to  evidence: 
**All  the  evidence:"*  Judgments. ' 

1.  When  on  appeal  from  an  order  sustaining  a  demurrer  a  decision 

has  been  made  by  the  supreme  court  it  becomes  the  law  of  the 
case,  and  must  control  any  situation  not  materially  variant 
from  that  set  forth  by  the  complaint  and  then  considered. 

2.  Neither  seceding  members,  though  a  majority,  nor  any  majority 

of  a  religious  society,  no  matter  how  fully  invested  with  all  cor- 
porate powers,  have  a  right  to  divert  its  property  from  the  uses 
defined  and  limited  by  the  grant  of  such  property  to  it  or  the 
purposes  of  its  organization  as  regards  the  particular  religious 
faith  it  was  organized  to  promote. 
Z.  A  religious  society  holding  property  charged  with  a  trust  for  cer- 
tain purposes  cannot,  even  by  due  corporate  action,  divert  it  to 
other  and  inconsistent  uses;  and  when  such  use  is  for  the  pro- 
motion of  the  doctrine  and  discipline  of  some  particular  de- 
nomination, courts  will  prevent  diversion  to  the  support  of  a 
different  and  inconsistent  one,  if  even  a  single  individual  le- 
gally interested  objects. 

4.  Where  a  deed  of  lands  gave  to  trustees  the  right  to  appoint,  not 

an  individual  corporation  or  society,,  but  some  religions  denom- 
ination, to  exercise  ecclesiastical  control  over  the  premises, 
viz.,  the  occupation  for  religious  services  on  Sundays  and 
Wednesday  evenings,  an  appointment  of  a  designated  religious 
denomination  necessarily  implies  a  limitation  of  such  use  to 
the  doctrines  and  purposes  of  that  denomination. 

5.  Under  a  deed  to  trustees  authorizing  the  appointment  of  some 

religious  society  to  exercise  ecclesiastical  possession  over  church 
premises,  the  trustees  made  appointment  to  the  Primitive  Meth- 
odist Society,  which  was  a  subordinate  member  of,  and  subject 
to  the  discipline  and  regulations  of,  a  conference,  a  synodical 
religious  organization.  These  regulations  provided,  among  other 
things,  that  all  property  was  held  subject  to  the  uses  of  each 
society  when  not  inconsistent  with  the  discipline  and  usages  of 
the  Primitive  Methodist  Church,  and  should  any  society  having 
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property  cease  to  exist,  or  exist  contrary  to  the  usages  and  dis- 
cipline of  the  Prlmltlye  Methodist  Church,  then  its  property 
should  pass  to  the  conference  ^ustees  to  be  held  for  the  bene- 
fit of  any  organized  Primitiye  Methodist  society  In  the  place 
where  the  real  estate  was  situated,  or,  If  Impracticable,  then  to 
be  held  for  the  general  purposes  of  the  church  and  under  the 
direction  of  the  annual  conference.  Held,  that  the  use  of  the 
property  In  question  was  restricted  to  a  society  subject  to  the 
discipline  and  supporting  the  doctrine  of  the  Primitive  Method- 
ist denomination. 

6.  In  such  case,  where  the  Primitive  Methodist  Society  repudiated 

submission  to  the  synodical  head  of  the  Primitive  Methodist 
Church,  and  set  Itself  up  as  the  supreme  authority  over  Its  own 
affairs  and  over  its  members  In  matters  religious  and  secular, 
such  action  is  held  to  be  a  departure  from  the  use  and  purpose 
for  which  the  possession  of  the  property  in  question  was  origi- 
nally conferred  on  the  society  and  the  use  to  which  the  property 
was  limited. 

7.  To  constitute  one  a  member  of  a  church,  or  an  Individual  society 

a  member  of  a  general  synodical  organization,  at  least  two 
things  are  essential:  a  profession  of  the  accepted  faith  and  a 
submission  to  Its  government 

8.  Under  a  deed  to  trustees  authorizing  them  to  appoint  some  re- 

ligious denomination  to  exercise  ecclesiastical  possession  over 
the  premises  In  question,  the  trustees  appointed  the  Wesleyan 
Methodists  to  such  use.  In  1850  the  Wesleyan  Methodists  with- 
drew from  the  occupation  and  ceased  holding  religious  services 
upon  the  premises,  and  there  was  proof  of  some  arrangement 
between  them  and  the  Primitive  Methodist  Society  to  occupy  it, 
and  that  most  of  the  original  trustees  were  participants  in  the 
negotiations.  It  further  appeared  that  Immediately  the  Primi- 
tive Methodists  entered  Into  possession  with  apparent  assent 
and  approval  of  the  trustees,  and  thence  onward  held  religious 
services  with  the  knowledge  and  active  cooperation  of  several 
of  the  trustees.  Held,  in  view  of  the  remoteness  of  the  transac- 
tions and  the  absence  of  any  prescribed  form  by  which  the  true- 
,tees  were  to  make  appointment,  that  the  showing  of  long  occu- 
pation, reputation,  and  apparent  approval  were  sufficient,  and, 
In  the  absence  of  an3rthing  In  conflict,  established  a  legal  and 
proper  appointment  to  the  Primitive  Methodist  Society. 

9.  A  resolution  of  the  general  conference  of  the  Primitive  Methodist 

Church:  "If  any  church  or  circuit  shall  have  decided  to  with- 
draw from  the  connection,  we  bid  them  God  speed,  and  pray 
that  their  newer  association  may  bring  to  them  grander  oppor- 
tunlties  for  the  advancement  of  His  Kingdom,"  is  held  not  to 
have  become  a  part  of  the  discipline  of  the  church,  or  open  to 
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oonstruction  as  a  consent,  approyal,  or  authorization  of  any  with- 
drawal whatever,  hut  to  have  merely  the  signiflcance  of  an  ex- 
pression of  resignation  to^  situation  of  inahility  to  prevent 
such  withdrawals,  and  lack  of  animosity  towards  those  exercis- 
ing such  right. 

10.  Under  a  deed  to  trustees  with  power  to  appoint  some  religious 

denomination  to  exercise  the  ecclesiastical  possession  over  the 
granted  premises  and  with  power  to  make  another  appointment 
should  the  appointee  "withdraw  its  services,"  a  second  appoint- 
ment vests  in  the  appointee  the  right  to  the  possession  and  use 
of  the  premises  until  it  in  turn  withdraws  its  services. 

11.  Where  a  religious  society  was  entitled  to  the  use  of  certain 

church  property  until  it  withdrew  its  services,  and,  having  been 
supplanted  by  another  society,  was  strenuous  In  its  efforts  to 
regain  possession  for  the  purpose  of  conducting  its  services, 
failure  to  maintain  religious  services  in  the  church  la  held  not 
to  be  a  withdrawal  of  such  services. 

12.  A  bill  of  exceptions  recited,  at  the  close  of  the  evidence,  that  it 

contained  "all  the  evidence  material  to  the  questions  raised  on 
the  appeal,-'  and  in  the  certificate  it  was  declared  to  contain 
"all  the  testimony  given  on  both  sides  necessary  to  present  the 
questions  raised  upon  the  appeal."  Held,  that  the  recitation  at 
the  close  of  the  evidence,  and  necessarily  certified  to  be  true  by 
the  judge's  signature,  satisfied  all  requirements. 

13.  In  the  rule  that,  to  enable  this  court  on  appeal  to  go  behind  either 

the  findings  or  the  verdict,  there  must  be  a  certificate  of  the 
trial  Judge  that  the  bill  of  exceptions  contains  all  the  evidence, 
the  expression  "all  the  evidence"  means  all  necessary  evidence. 

14.  Where  a  religious  society,  only  entitled  to  a  limited  use  and  pos- 

session of  a  church  edifice,  recovers  Judgment  establishing  its 
right  to  possession,  the  Judgment  should  only  establish  its  right 
to  such  limited  possession  and  use. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  E.  Ray  Stevens,  Judge.    Reversed. 

This  is  the  same  action  in  which  the  complaint  was  sus- 
tained upon  demurrer  in  117  Wis.  150,  93  K  W.  449.  It 
has  since  been  tried  and  findings  filed  presenting,  as  is 
claimed,  widely  variant  facts  from  those  stated  in  the  com- 
plaint. The  original  deed,  in  trust,  under  which  both  parties 
daim,  is  the  same  set  forth  in  the  former  case.  The  findings 
declare,  however,  that,  instead  of  a  secession  of  a  majority  of 
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the  members  of  the  old  Dodgeville  Methodist  Society,  there 
oocurred  an  incorporation  of  that  society  into  the  Dodgeville 
Primitive  Methodist  Church,  and  then  a  vote  by  an  over- 
whelming majority  of  the  members  of  such  corporation  that 
the  corporation  itself  sever  its  relations  with  the  Primitive 
Methodist  Church  or  Western  Conference,  of  which  the  old 
society  had  been  a  member,  and  ally  itself  with  the  denomi- 
nation of  the  Congregational  Church,  and  thereafter  merely 
a  change  of  name  of  the  corporation  to  the  PlymotUh  Congre- 
gatiofial  Church,  and  that  the  defendant  corporation  is  the 
same  society  as  that  which,  prior  to  1897,  occupied  die  church 
property  and  of  which  the  plaintiffs  were  members  and  of- 
ficers. There  is  also  a  finding  to  the  effect  that  the  church 
building  on  the  premises  in  question  was  burned  in  1879, 
and  rebuilt  in  1880  by  general  subscription  of  citizens  of 
Dodgeville  and  surrounding  country,  which  were  made,  not 
with  any  understanding  that  the  premises  should  be  forever 
used  as  a  place  of  worship  by  the  said  Dodgeville  Primitive 
Methodist  Society,  but  with  the  understanding  that  such 
edifice  would  be  erected,  controlled,  and  used  agreeably  to 
the  terms  contained  in  the  original  trust  deed ;  also,  ''that  a 
Congregational  church  is  a  separate,  independent,  self-gov- 
erning religious  body,  owing  no  obedience  or  allegiance  to  any 
other  chTirch,  synod,  conference,  council,  or  supervisory  ju- 
dicatory whatever;  that  each  such  Congr^ational  church  se- 
lects its  own  pastor,  adopts  its  own  creed  and  decides  upon  and 
establishes  its  own  forms  of  worship ;"  and  that  since  the  in- 
corporation of  the  defendant  there  has  been  no  change  of  the 
creed,  doctrines,  or  forms  of  worship  used  by  such  church 
when  it  called  itself  the  DodgeviUe  Primitive  Methodist  So- 
ciety. It  appeared,  substantially  without  dispute,  that  im- 
mediately after  such  incorporation,  and  upon  affiliation  with 
Congregational  churches,  which  was  done  by  formal  public 
act,  a  considerable  number  of  the  members  of  the  old  Prim- 
itive Methodist  Society  withdrew  from  affiliation  therewith, 
Vol.130  — 12 
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and  organized  and  attempted  to  maintain  a  society  of  the 
Primitive  Methodist  denomination  in  affiliation  with  and  sub- 
ordination to  the  general  synod  or  conference  of  that  faith, 
and  have  so  continued  up  to  the  present  time,  and  with  con- 
siderable persistency  have  been  endeavoring  to  regain  control 
and  possession  of  the  premises  now  in  controversy,  meanwhile 
holding  meetings  at  stated  intervals,  first  at  the  residence  of 
the  several  members,  but  later  in  the  city  hall.  The  court 
finds  that  the  plaintiffs  and  those  associated  with  them  are  at 
present  unable  to  furnish  public  religious  services  in  the 
church  edifice,  even  if  they  are  given  possession  of  it.  So  far 
as  other  findings  materially  vary  the  situation,  the  substance 
of  them  will  appear  in  the  opinion.  The  trial  court  decided 
that  there  had  been  no  diversion  of  the  property  from  its  le- 
gitimate uses,  and  rendered  jucjment  dismissing  the  com- 
plaint, from  which  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Spensley  &  Mc- 
Ilhon,  T.  M.  Priestly,  and  Carter  &  Mason,  and  oral  argu- 
ment by  Vroman  Mason  and  Calvert  Spensley.  They  con- 
tended, inter  alia,  that  the  right  to  occupy  the  church  build- 
ing, having  come  to  the  Primitive  Methodist  Society  while 
connected  with  that  denomination  as  a  subordinate  branch, 
and  property  having  been  acquired  by  that  church  while  so 
connected,  the  defendants  lost  all  right  to  that  possession  and 
use  by  severing  connection  with  the  denomination.  Cape  v. 
Plymouth  Cong.  Church,  117  Wis.  150;  FranJce  v,  Mann, 
106  Wis.  118 ;  McBride  v.  Porter,  17  Iowa,  203;  Mt  Helen 
Baptist  Chvrch  v.  Jones,  79  Miss.  488 ;  Bonacum  v.  Harring- 
ton, 66  Neb.  831,  91  N.  W.  886 ;  Den  ex  dem.  Am.  P.  Soc.  v. 
Pilling,  24  N.  J.  Law,  653 ;  M.  E.  Church  v.  Wood,  5  Ohio, 
283 ;  McAuley's  Appeal,  77  Pa.  St  397 ;  Boshis  Appeal,  69 
Pa.  St.  642,  8  Am.  Rep.  275 ;  Schnorr's  Appeal,  67  Pa.  St 
138,  5  Am.  Rep.  415 ;  Jones  v.  Wadsworth,  11  Phila.  227,  33 
Leg.  Int  390;  Harmon  v.  Dreher,  Spears  Eq.  (S.  C.)  87; 
Rodgers  v.  Burnett,  108  Tenn.  173;  Kinkead  v.  McKee,  9 
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Bush  (Ky.)  536;  Sutter  v.  First  Reformed  Dvich  Church, 

42  Pa.  St  503;  McOinnis  v.  Watson^  41  Pa.  St  9;  Baptist 
Church  V.  Fort,  93  Tex.  215 ;  Winebrenner  v.  Colder,  43  Pa. 
St  244;  Associate  Ref.  Church  v.  Trustees  Theological  Bern. 
4  K  J.  Eq.  77;  Ferraria  v.  Yasconcelles,  23  HI.  456;  Lewis 
V.  Watson,  4  Bush,  228 ;  Bouldin  v.  Alexander,  15  Wall.  131 ; 
Schlichter  v.  Keiter,  156  Pa.  St  119;  Den  ex  dem.  Day 
V.  Bolton,  12  K  J.  Law,  206. 

For  the  respondents  there  were  briefs  hj  Aldro  Jenks  and 
J,  P.  Smelker,  and  oral  argument  by  Mr,  Jenhs. 

Dodge,  J.  Of  course  the  former  decision  has  become  the 
law  of  this  case,  and  must  control  any  situation  not  materi- 
ally variant  from  that  set  forth  by  the  complaint  and  then 
considered.  Eviing  v.  C.  &  N.  W.  R.  Co.  120  Wis.  651,  98 
"N.  W.  944.  The  variation  most  strenuously  urged  is  that, 
instead  of  secession  by  certain  members  from  the  society, 
the  society  itself  made  whatever  change  occurred  by  incorpo- 
rating, changing  its  name,  withdrawing  from  affiliation  with 
and  subordination  to  the  Western  Conference  of  the  Prim- 
itive Methodist  Church,  and  allying  itself  with  the  Congr^a- 
tional  denomination,  all  by  majority  vote  of  its  members  in 
meeting  duly  assembled.  Let  this  fact  be  conceded  for  the 
purposes  of  the  argument,  what  is  the  result  ?  The  same  au- 
thorities cited  in  the  former  opinion  to  deny  the  right  of 
seceding  members,  though  a  majority,  to  take  with  them  the 
property  of  the  society  also  deny  the  power  of  the  officers,  of 
any  majority  of  a  religious  corporation,  no  matter  how  fully 
invested  with  all  corporate  powers,  to  divert  its  property  from 
the  uses  defined  and  limited  "by  the  grant  of  such  property 
to  it  or  the  purposes  of  its  organization  as  regards  the  par- 
ticular religious  faith  it  was  organized  to  promote."  Franke 
V.  Mann,  106  Wis.  118, 130,  81  N.  W.  1014, 1018.  A  relig- 
ious corporation  holding  property  charged  with  a  trust  for  cer- 
-tain  purposes  can  no  more  divert  it  to  other  and  inconsistent 
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uses,  even  by  due  corporate  action,  than  can  any  other  trus- 
tee. When  such  use  is  for  the  promotion  of  the  doctrines 
and  discipline  of  some  particular  denomination,  courts  will 
prevent  diversion  to  the  support  of  a  different  and  incon- 
sistent one,  if  even  a  single  individual  legally  interested  ob- 
jects. Fadness  if.  Braunborg,  73  Wis.  257,  ^93,  41  N.  W. 
84;  FranJee  v.  Mann,  supra;  Den  ex  dem.  Day  v.  BoUon, 
12  N.  J.  Law,  206 ;  Watson  v.  Jones,  13  Wall.  679 ;  First 
C.  P.  Church  v.  Congregational  Soc.  23  Iowa,  667.  Under 
the  rule  above  stated,  doubtless  the  property  which  courts  are 
to  protect  against  diversion  must  be  subject  to  some  limita- 
tion upon  its  use.  Whether  limitation  results  from  the  mere 
denominational  character  of  the  religious  corporation  or  so- 
ciety holding  it  is  perhaps  doubtful,  but  unnecessary  of  de- 
cision here,  for  other  facts  conclusively  appear.  If  it  be  as- 
sumed that  the  Primitive  Methodist  Society  held  rights  in 
this  real  estate  as  the  appointee  under  the  deed  from  Jabez 
Wilson,  then  they  held  them  for  denominational  purposes, 
for  the  authority  given  by  that  deed  to  the  trustees  named 
therein  was  to  appoint,  not  an  individual  corporation  or  so- 
ciety, but  some  religious  denomination,  to  exercise  what  may 
be  called  the  ecclesiastical  possession  over  the  premises, 
namely,  the  occupation  for  religious  services  on  Sundays  and 
on  Wednesday  evenings.  Hence  any  appointment  of  the 
Primitive  Methodists  would  necessarily  imply  a  limitation 
of  such  use  to  the  doctrines  and  purposes  of  that  denomina- 
tion. Further  than  this,  however,  the  rights  of  the  old  Prim- 
itive Methodist  Society  were,  up  to  the  time  of  the  incorpora- 
tion, held  by  it  as  a  subordinate  member  of  the  Western 
Primitive  Methodist  Conference,  a  synodical  religious  or- 
ganization, and  subject  to  its  discipline  and  regulations. 
Among  such  we  find  sec.  233,  to  the  effect  that  all  property 
is  held  subject  to  the  uses  of  each  society  "when  not  incon- 
sistent with  the  discipline  and  usages  of  the  Primitive  Meth- 
odist Church;"  and  sec  271,  providing  that  should  any  so- 
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ciety  having  property  cease  to  exist,  or  exist  contrary  to  the 
usages  and  discipline  of  the  Primitive  Methodist  Church, 
then  its  property  should  pass  to  the  conference  trustees  to  be 
held  for  the  benefit  of  any  organized  Primitive  Methodist  so- 
ciety in  the  place  where  the  real  estate  is  situated ;  or,  if  this 
be  impracticable,  then  to  be  held  for  the  general  purposes  of 
the  church  and  under  the  direction  of  the  annual  conference. 
These  clearly  restrict  the  use  of  the  property  in  question  to  a 
society  subject  to  the  discipline  and  supporting  the  doctrine 
of  the  Primitive  Methodist  denomination. 

The  next  question  seriously  controverted  is  whether  any 
diversion  from  such  restricted  use  has  occurred.  This  is 
answered  in  the  negative  by  respondents  and,  apparently,  by 
the  trial  court,  on  the  strength  of  the  finding  that  no  change 
in  doctrine  or  forms  of  worship  has  been  had.  This,  however, 
does  not  cover  the  whole  question.  To  constitute  one  a  mem- 
ber of  a  church,  or  an  individual  society  a  member  of  a  gen- 
eral synodical  organization,  at  least  two  things  are  essential : 
a  profession  of  the  accepted  faith  and  a  submission  to  its  gov- 
ernment Den  ex  dem.  Day  v.  Bolton,  12  X.  J.  Law,  206. 
The  Primitive  Methodist  Church  clearly  belonged  in  the 
third  classification  of  ecclesiastical  bodies  promulgated  by 
Mii-LKE,  J.,  in  Watson  v.  Jones,  13  Wall.  679,  and  adopted 
in  Franke  v.  Maim,  106  Wis.  118,  at  page  133  (81  K  W. 
1019),  namely: 

''Where  the  religious  corporation  or  ecclesiastical  body 
holding  the  property  is  but  a  subordinate  member  of  some 
general  chuich  organization  in  which  there  are  superior  ec- 
clesiastical tribunals  with  a  general  and  ultimate  power  of 
control,  more  or  less  complete,  in  some  supreme  judicatory, 
over  the  whole  membership  of  that  general  organization." 

The  Primitive  Methodist  churches,  in  several  of  the  West- 
em  states,  were  consolidated  into  what  was  called  a  general 
conference,  known  as  the  Western  Conference,  imder  the  dis- 
cipline of  which  there  was  primarily  the  society  or  congrega- 
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tion  as  a  unit,  having  power  to  own  property,  and,  by  certain 
prescribed  officers,  to  manage  the  ordinary  daily  affairs. 
Next  in  ascendency  a  few  neighboring  societies  were  organ- 
ized into  a  circuit  or  charge,  often,  though  perhaps  not  al- 
ways, served  by  a  single  pastor  or  minister.  The  Dodge^lle 
society,  with  three  others,  constituted  a  circuit  The  disci- 
pline prescribed  what  was  called  the  Quarterly  Conference, 
which  was  made  up  of  certain  designated 'representatives 
from  the  several  societies  in  the  circuit,  to  wit,  all  the  preach- 
ers, exhorters,  class  leaders,  assistant  leaders,  stewards.  Sab- 
bath school  superintendents,  assistants  and  secretaries.  Sab- 
bath school  treasurer,  president  of  trustee  board,  and  the 
presidents  of  all  organizations  coimected  with  and  under  the 
control  of  the  church.  This  conference  had  certain  desig- 
nated powers  and  authority  over  the  various  societies  com- 
prising its  circuit.  Then  there  was  the  supreme  body  known 
as  the  Annual  Conference,  composed  of  certain  general  of- 
ficers, aU  ministers  in  full  connection,  and  one  lay  del^ate 
for  each  100  members  from  each  circuit  or  station  within  its 
limits.  This  conference  was  given  the  broadest  powers  of 
supervision,  control,  and  judicatory  in  the  government  of  all 
the  societies  and  circuits  composing  it.  The  distinguishing 
feature  of  the  churches  of  the  Congregational  denomination, 
on  the  other  hand,  is  that  each  is  a  complete  and  independent 
republic  and  adopts  its  own  laws,  its  own  construction  of  the 
scriptural  doctrine,  its  own  church  polity;  and  in  none  of 
these  respects  is  it  subject  to  any  control  by  any  other  or  more 
comprehensive  organization.  As  is  at  once  apparent,  it  might 
be  a  question  of  much  nicety  for  a  court  to  decide  whether  a 
Congregational  society  had  so  departed  from  the  purposes  of 
its  organization  as  to  constitute  a  breach  of  a  trust  to  use^  its 
property  for  the  purposes  of  Congregationalism,  although 
cases  are  not  lacking  where  courts  have  done  so.  ML  Zian  B, 
Church  V.  Whitmore,  83  Iowa,  138,  39  X.  W.  81.  But  in 
the  case  of  a  society  which  is  a  member  of  a  larger  synodical 
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body  the  question  is  much  easier  of  solution.  It  is  beyond 
dispute  that  when  the  corporation  known  as  the  Dodgeville 
Primitive  Methodist  Church  severed  its  membership  in  the 
Western  Primitive  Methodist  Conference,  declared  itself  a 
Congregational  church,  and  made  formal  application  for  as- 
sociation with  and  recognition  by  other  Congregational 
churches,  it  terminated  its  submission  to  the  government  of 
that  general  body  known  as  the  Primitive  Methodist  Church. 
It  was  no  longer  bound  by  or  subject  to  the  doctrines  which 
should  be  promulgated,  or  the  rules  for  protecting  individual 
rights  either  of  belief  or  against  perversion  of  church  prop- 
erty from  uses  which  the  conference  might  demand.  A  mere 
vote  of  the  congregation  might  carry  it  far  afield  from  the 
creed  to  which  Primitive  Methodists  must  subscribe  and 
which  it  must  promulgate  if  a  member  of  the  conference. 
Its  members  had  no  longer  the  assurance  that  the  faith  taught 
should  have  the  sanction  of  the  general  body  of  Primitive 
Methodists  in  the  West.  Although  it  be  true,  as  foimd  by 
the  court,  that  the  corporation  did  persist  in  the  doctrines 
which  in  1897  received  general  approval  by  the  conference, 
that  fact  of  itself  may  mark  a  doctrinal  severance  from  the 
Primitive  Methodist  Church,  for  the  Annual  Conference  may 
have  become  convinced  of  some  error  in  formerly  entertained 
views,  or  may  have  had  new  occasion  for  construction  and  in- 
terpretation of  the  scriptural  utterances  upon  which  the  faith 
of  Christian  churches  generally  is  founded.  But,  as  already 
suggested,  whatever  may  be  true  of  doctrine,  the  church  polity 
and  government  was  radically  changed.  No  longer  were  the 
rights  of  the  members  guarded  by  the  wisdom  of  the  Annual 
Conference  in  the  selection  of  their  pastor,  in  the  manage- 
ment of  the  property  of  the  church,  or  in  the  multitudinous 
other  respects  in  which  the  individual  member  may  suffer  at 
the  hands  of  the  majority.  We  cannot  avoid  the  conclusion 
that  the  repudiation,  even  by  the  society  or  corporation, 
of  submission  to  the  Annual  Conference  and  setting  itself  up 
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as  the  supreme  authority  over  its  own  affairs  and  over  its 
members  in  matters  religious  and  secular,  was  a  departure 
from  the  use  and  purpose  for  which  the  partial  possession 
in  this  property  was  originally  conferred  on  the  society  and 
to  which  use  such  property  was  limited,  and,  therefore,  that 
it  exceeded  the  right  or  power  over  that  property  had  by 
either  the  corporation  or  its  governing  ofl&oers. 

In  the  view  adopted  by  the  trial  court  that  the  defendant 
corporation  is  the  same  society  existing  prior  to  1897  under 
the  name  of  the  Dodgeville  Primitive  Methodist  Church,  and 
which,  for  some  fifty  years,  had  been  in  possession  of  these 
premises,  of  course  the  defendants  could  have  no  grc^ater 
right  than  had  the  former  society,  and  the  sole  question  for 
decision  is  whether  their  procedure  was  such  as  to  continue 
those  rights  of  possession  or  partial  possessioiL  This  renders 
it  rather  unimportant  whether  there  ever  was  complete  nomi- 
nation and  appointment  of  the  Primitive  Methodist  denomi- 
nation in  lieu  of  the  Wesleyan  Methodists  in  compliance  with 
the  trust  deed  from  Wilson,  for  the  old  society  at  least  had 
and  exercised  possession,  and  defendants  were  as  much  re- 
strained and  limited  in  an  attempt  to  pervert  that  possession 
as  if  the  title  were  absolute.  We  have,  however,  examined 
the  evidence  upon  the  question  of  appointment,  and  are  per- 
suaded that  it  suffices  to  establish  the  fact  of  actual  appoint- 
ment by  the  original  trustees.  It  is  proved  that  about  1849 
or  1850  the  Wesleyan  Methodists  did  withdraw  from  the  oc- 
cupation of  and  holding  religious  services  upon  these  prem- 
ises, and  that  some  arrangement  was  made  between  them  and 
the  Primitive  Methodist  Society  to  occupy  it,  whereby  the 
latter  refunded  some  money  which  the  Wesleyans  had  paid 
toward  the  cost  of  the  original  church  edifice ;  also  that  most, 
if  not  all,  of  the  trustees  under  the  Wilson  deed  were  partici- 
pant in  such  n^otiations;  that  immediately  the  Primitive 
Methodists  entered  into  possession  with  the  apparent  assent 
and  approval  of  such  trustees,  and  from  1850  onward  held 
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their  religions  services  on  Sundays  and  Wednesday  evenings 
there,  with  the  knowledge  and  active  co-operation  of  several  of 
snch  trustees.  In  ^ew  of  the  remoteness  of  these  transac- 
tions and  of  the  absence  of  any  prescribed  form  by  which  the 
trustees  imder  the  deed  were  to  make  appointment  of  the  de- 
nomination to  supply  such  religious  services,  we  are  per- 
suaded that  this  showing  of  long  occupation,  reputation,  and 
apparent  approval  are  sufficient,  in  the  absence  of  anything 
in  oonJBict,  to  establish  a  legal  and  proper  appointment.  1 
Jones,  Ev.  %  72  et  seq.;  22  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  1289;  2  Wigmore,  Ev.  §  1583;  Booker  v.  Perkins,  14 
Wis.  79 ;  Nelson  v.  Jacobs,  99  Wis.  547,  659,  75  N.  W.  406. 
Much  stress  was  laid  in  argument  upon  a  resolution 
adopted  by  the  general  conference  of  the  Primitive  Methodist 
Churdi  in  May,  1896,  to  the  effect  that  "if  any  churdi  or 
circuit  shall  have  decided  to  withdraw  from  the  connection, 
we  bid  them  God  speed,  and  pray  that  their  newer  associa- 
tion may  bring  to  them  grander  opportunities  for  the  ad- 
vancement of  His  Kingdom."  This  was  contended  by  the 
respondents  to  become,  so  to  say,  a  part  of  the  discipline,  and 
to  make  it  the  right  of  any  congregation  to  withdraw.  We 
deem  this  resolution  immaterial  to  the  present  controversy. 
In  the  first  place,  if  an  authorization,  as  claimed,  it  was  ad- 
dressed only  to  the  circuit  or  charge,  which  could  act  only  in 
quarterly  conference,  as  hereinbefore  described,  and  had  no 
application  to  secession  by  an  individual  society  without  ac- 
tion of  the  conference.  Apart  from  this,  however,  we  can 
find  nothing  in  the  resolution  significant  of  an  intent  to  waive 
the  provisions  in  the  discipline  above  referred  to,  providing 
for  the  retention  of  the  property  of  any  society  which  should 
secede,  for  the  benefit  of  any  Primitive  Methodist  Society 
at  that  place.  ^  But  we  do  not  think  that  the  resolution  is  open 
to  construction  as  a  consent,  approval,  or  authorization  of  any 
withdrawal  whatever.  It  bears  upon  its  face,  especially  in 
the  light  of  the  surrounding  facts,  merely  the  significance  of 
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an  expression  of  resignation  to  a  situation  of  inability  to  pre- 
vent such  withdrawals  and  lack  of  animosity  toward  those 
who  should  exercise  such  right.  There  is  a  claim,  not,  how- 
ever, strongly  urged  on  the  part  of  the  defendants,  to  the  ef- 
fect that,  having  obtained  in  March,  1897,  from  the  surviv- 
ors of  the  original  trustees  named  in  the  Wilson  deed  a  quit- 
claim deed  of  the  premises  in  question,  they  have  the  rights 
of  an  appointee  under  that  trust.  The  deed  itself  is  in  the 
simplest  form  of  a  quitclaim  deed,  and  contains  no  intimation 
of  any  purpose  to  exercise  the  power  of  appointment  vested 
in  the  trustees.  But  whether,  under  any  circumstances,  it 
may  be  so  construed,  we  find  it  unnecessary  to  decide,  for 
we  deem  it  plain  that,  under  the  terms  of  the  trust,  there  was 
no  power  vested  in  the  trustees  to  revoke  an  appointment  once 
mada  The  original  dominant  occupant  was  to  be  the  Wes- 
leyan  Methodists  denomination,  and  the  power  of  appoint- 
ment did  not  arise  until  that  denomination  "shall  withdraw 
its  services."  The  authority  then  was  to  appoint  another 
denomination  to  enjoy  and  sen^e  the  same  purposes.  We 
think  it  plain  that,  such  an  appointment- being  made,  such 
denomination  became  vested  with  the  right  until  it  in  turn 
should  withdraw  its  services.  We  cannot  at  all  agree  with 
the  suggestion  of  respondents'  coimsel  that  the  failure  of  the 
Primitive  Methodist  Society  existing  at  Dodgeville  since 
1897  to  maintain  religious  services  in  this  church  since  that 
time  is  at  all  tantamount  to  a  withdrawal.  They  have  been 
most  strenuous,  energetic,  and  persistent  at  all  times  in  de- 
manding an  opportunity  so  to  do,  and,  while  the  society  may 
have  been  small  and  struggling  during  that  period,  it  requires 
but  common  knowledge  to  understand  that-its  very  inability 
to  gain  possession  of  this  place  of  worship  has  been  a  cogent 
influence  toward  that  situation.  We  cannot  find  evidence  to 
support  the  somewhat  prophetic  finding  that  plaintiffs  and 
their  associates  are  unable  to  furnish  public  religious  services 
if  they  were  given  possession  of  the  church  premises.     They 
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are  recognized  by  the  Annual  Conference  as  an  established 
society;  they  do  maintain  regular  services,  even  deprived  of 
a  desirable  meeting  place;  their  number  now  is  somewhere 
from  fourteen  to  fifty,  with  no  suggestion  of  inability  to  sup- 
ply pecuniary  needs.  Besides,  were  they  in  occupation  of 
these  premises,  their  number  would,  beyond  doubt,  be  aug- 
mented by  many  of  the  defendants'  present  congregation, 
who,  not  ardent  in  support  of  either  faction,  follow  the  de 
facto  authorities. 

It  is  urged  that  we  caimot  review  the  findings  for  the  rea- 
son that  it  is  not  sufficiently  certified  that  the  bill  of  excep- 
tions contains  all  the  evidence.  That  document  contains  a 
recitation  to  the  effect  that  therein  is  "all  the  evidence  mate- 
rial to  the  questions  raised  on  the  appeal,"  and  in  the  certifi- 
cate it  is  declared  to  contain  "all  the  testimony  given  on 
both  sides  necessary  to  present  the  questions  raised  upon  the 
appeal."  Doubtless  there  are  many  expressions  in  our  de- 
cisions declaring  the  necessity  generally  that  there  shall  be  a 
certificate  by  the  trial  judge  that  the  bill  of  exceptions  con- 
tains all  the  evidence,  to  enable  this  court  on  appeal  to  go 
behind  either  findings  or  verdict.  The  expression  "all  the 
evidence"  is,  however,  used  in  those  cases  in  the  sense  of  all 
necessary  evidence.  It  would,  of  course,  be  absurd  to  re- 
quire that  all  the  evidence  received  upon  a  protracted  trial 
with  many  issues  must  be  before  this  court  to  enable  it  to  ex- 
amine the  correctness  of  a  finding  by  a  court  or  jury  upon  a 
single  one  of  those  issues.  In  this  view  the  rule  of  court  on 
the  subject  (Circuit  Court  Rule  XXII,  sec  3)  provides  that 
the  bill  of  exceptions  shall  contain  only  so  much  of  the  evi- 
dence as  may  be  necessary  to  present  the  questions  of  law 
raised  on  the  trial,  and  requires  of  the  tnal  judge  that  he 
strike  out  redundancy.  Further  than  this,  it  has  been  de- 
clared by  this  court  sufficient  that  the  bill  contain  all  the 
evidence  material  to  the  questions  raised  upon  the  appeal. 
Reinke  v.  Wright,  93  Wis.  368,  370,  67  K  W.  737.    In  the 
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light  of  such  reason  and  decision  we  cannot  doubt  that  the 
recitation  inserted  at  the  close  of  the  evidence,  and  neces- 
sarily certified  to  be  true  by  the  judge's  signature,  satisfies 
all  requirements,  although  the  certificate  itself,  merely  to 
the  effect  that  all  the  testimony  is  contained  therein,  might 
not  suffice.  Ooodhue  v.  Bohen,  122  Wis.  241,  246,  99  K  W. 
216. 

Perhaps  a  precautionary  word  is  necessary  to  emphasize 
the  fact  that  the  rights  here  considered,  whether  they  belong 
to  plaintiffs  or  defendants,  are  very  limited  in  their  char- 
acter, and  are  only  those  prescribed  by  the  Wilson  deed  for 
what  we  may  term  a  dominant  religious  sect,  namely,  to  use 
the  churdi  only  at  specified  times,  subject  to  the  command 
that  otherwise  it  shall  be  open  to  ministers  of  other  denomi- 
nations and  for  other  purposes  of  moral  tendency.  In  this 
view  the  plaintiffs,  though  entitled  to  judgment  against  the 
defendants,  are  entitled  to  be  protected  in  only  such  rights 
as  the  trustees  in  the  Wilson  deed  could  confer.  They  should 
have  judgment  establishing  the  right  of  the  plaintiff  society 
to  have  the  use  of  the  church  edifice  from  10:30  to  12:30 
o'clock  Sunday  mornings  and  at  6  o'clock  Sunday  evenings 
and  on  every  Wednesday  evening,  and  that  defendants  be 
enjoined  from  in  any  wise  interfering  with  such  use. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  accordance  with  the 
prayer  of  the  complaint,  except  as  qualified  in  the  foregoing 
opinion. 
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EvA^^s,  Respondent,  vs.  Oeawtobd  County  Fabmebs'  Mu- 
TUAi.  Fibs  Iksubanos  Company,  Appellant 

November  It— December  4,  1906. 

Tendor  and  purchaser:  Transfer  of  title  by  operation  of  Jaw,  when 
takes  effect:  Same,  as  to  third  person:  Same,  as  affecting  insur- 
ance: Busband  and  wife:  Implied  agency  of  wife:  Extent  and 
authority:  Ratification  by  husband:  Insurance:  Proofs  of  loss  by 
wife:  Fraud:  False  swearing. 

1.  In  a  transfer  of  realty  by  operation  of  law  the  transition  occurs 

when  the  last  act  requisite  thereto  takes  place  regardless  of  the 
date  of  the  agreement.  If  there  be  one,  to  which  all  acts  in  that 
regard  are  referable. 

2.  In  ease  of  a  transfer  of  realty  pursuant  to  a  prior  agreement  the 

rights  of  the  parties  as  to  strangers,  in  the  absence  of  any  agree- 
ment to  the  contrary  between  such  parties,  are  referable  to  the 
actual  transition  of  the  property. 

3.  In  case  of  an  agreement  to  transfer  land  on  which  there  is  a 

building,  the  owner  being  insured  against  loss  thereof  by  fire 
and  a  destruction  of  such  building  after  such  agreement  and 
subsequently  a  consummation  of  such  agreement  as  to  what  re- 
mains, in  the  absence  of  any  contract  to  the  contrary,  as  re- 
gards the  insurer,  the  right  to  recover  for  the  loss  is  in  the  ex- 
ecutory vendor. 

4.  The  doctrine  6f  relation  operates  to  carry  a  transfer  of  realty 

back  to  the  agreement  to  which  It  is  referable  so  far  as  neces- 
sary to  protect  the  equitable  rights  of  the  vendee,  but  strangers 
to  the  transaction  cannot  claim  any  benefit  thereof. 

5.  If  a  husband  absents  himself  from  home,  keeping  his  whereabouts 

unknown  and  leaving  his  property  wholly  under  the  care  of  his 
wife,  she  is  his  agent  by  implication  of  law  {ex  necessitate)  to 
do  those  things  which  customarily  are  delegated  to  wives  hav- 
ing such  charge  of  property.  Beyond  that  the  wife  cannot  bind 
the  husband  as  his  general  agent  regardless  of  whether  her  act 
to  that  end  be  judicious  or  not  from  a  business  standpoint. 

6.  The  authority  of  a  wife  as  agent  for  her  husband  by  implication 

of  law  does  not,  under  any  circumstances,  extend  to  selling  and 
conveying  his  real  estate. 

7.  The  rule  that,  if  a  wife  contracts,  assuming  to  act  for  her  hus- 

band, so  that  the  benefit  comes  to  his  hands  and  he  does  not 
disavow  within  a  reasonable  time,  he  is  bound  as  having  au- 
thorized the  Contract*  does  not  apply  to  acts  of  the  wife  where 
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the  benefit  comes  to  her.  In  such  circumstances,  as  to  general 
contracts,  ratification  by  some  affirmative  act  with  knowledge 
of  the  facts  recognizing  the  wife  as  having  had  authority  to 
make  the  agreement  is  necessary  to  bind  the  husband. 

-8.  If  a  wife  is  left  in  charge  of  insured  property  and  a  loss  occurs, 
and  the  husband  from  the  circumstances  of  his  situation  can- 
not be  reached  so  as  to  enable  him  to  make  the  proofs  of  loss, 
the  wife  may  do  so  by  implied  appointment. 

9.  An  agent,  ex  necessitate,  to  make  proofs  of  loss  under  an  insur- 
ance policy  has  no  apparent  authority  beyond  that  necessary  to 
effect  the  object  of  the  implied  appointment.  If  in  making  the 
proofs  she  commits  a  fraud  it  does  not  become  that  of  the  hus- 
band unless  he  becomes  a  party  to  the  deceit  by  ratifying  her 
act  with  knowledge  of  the  facts. 

10.  The  terms  of  an  insurance  policy  providing  that  false  swearing 

of  the  assured  in  making  the  proofs  of  loss  shall  avoid  the 
policy  do  not  apply  to  an  agent  ex  necessitate  to  make  such 
proofs,  unless  the  principal,  with  knowledge  of  the  facts,  rati- 
fies the  agent's  act. 

11.  In  case  of  the  commission  of  a  fraud  by  an  agent  as  above  sug- 

gested and  the  husband  seeks  to  enforce  the  policy  in  good  faith 
according  to  the  proofs,  he  does  not  become  a  party  to  the  de- 
ceit by  the  mere  fact  that  he  has  knowledge  of  the  claim  of  the 
Insurer.  So  long  as  he  proceeds  reasona]t)ly,  in  good  faith,  to 
enforoe  his  claim  he  is  not  a  participant  in  the  fraud  of  the 
agent  by  ratification. 

[Syllabus  by  Mabshall,  J.] 

'ApPEAii  from  a  judgment  of  the  circuit  court  for  Crawford 
county:  Geobge  Clementson,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  an  insurance  policy.  The  complaint 
was  in  due  form  for  the  recovery  of  loss  by  fire  insured 
against  by  the  contract  contained  in  the  policy.  The  defend- 
ant answered,  among  other  things,  that  plaintiff  had.  no  insur- 
able interest  in  the  dwelling  house,  which  was  insured  for 
$600,  and  that  he  forfeited  all  right  to  recover  by  reason  of 
false  swearing  in  making  proofs  of  loss.  The  policy  con- 
tained conditions  on  both  of  such  subjects.  The  evidence 
was  to  the  effect  that  plaintiff  purchased  the  farm  upon  which 
the  dwelling  house  insured  was  located  at  the  agreed  price  of 
$4,600,  $600  being  paid  dovm,  and  the  vendor,  A.  J.  Hag- 
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geTtjy  giviiig  plaintifP  a  land  contract  in  the  usual  form.  The 
plaintiff  went  into  possession  and  made  permanent  improve- 
ments on  the  farm  to  the  value  of  about. $1^000.  About  a 
year  and  a  half  after  the  purchase  was  made,  during  which 
time  plaintiff  paid  interest  to  the  amount  of  $240,  it  was 
agreed  between  the  parties  to  the  contract  and  one  Kane  that 
the  latter  should  take  a  deed  of  the  premises  from  Haggertj 
and  make  a  new  land  contract  to  the  plaintiff  similar  to  the 
one  made  by  Haggerty,  and  that  the  former  should  be  sub- 
stituted for  the  latter.  That  agreement  was  carried  out,  the 
new  contract  bearing  date  October  3,  1901,  or  about  six 
months  prior  to  the  actual  transaction  between  Kane,  plaint- 
iff, and  Haggerty.  January  23,  1902,  plaintiff  took  out  the 
insurance  policy  through  the  agency  of  Mr.  Kane,  insuring 
the  dwelling  house  for  $600,  the  household  furniture  therein 
and  household  goods  for  $300,  and  provisions  to  the  amount 
of  $50.  Several  months  thereafter  plaintiff  received  an  in- 
jury from  which  blood  poisoning  set  in  and  he  left  home  and 
remained  away,  his  whereabouts  being  unknown,  for  about 
a  year,  when  it  was  discovered  that  he  was  being  cared  for 
as  an  insane  person  in  an  asylimi  at  Danvers,  Massachusetts. 
Some  time  thereafter  he  recovered  his  normal  condition  and 
returned  to  his  home.  During  his  absence  and  on  March  1, 
1903,  taxes  upon  the  land  and  interest  upon  the  land  con- 
tract being  in  default  and  Mrs.  Evans  being  somewhat  em- 
barrassed in  respect  to  caring  for  the  property,  Mr.  Kane  pro- 
posed to  give  her  $100  for  a  surrender  of  the  property  to 
him.  She  expressed  a  willingness  to  accept  the  proposition 
upon  condition  of  her  having  till  April  1,  1903,  to  dispose  of 
her  personal  property,  Mr.  Kane  to  deposit  the  $100  with 
Thomas  Coughlin  and  she  to  deposit  with  him  the  land  con- 
tract and  to  vacate  the  premises  in  thirty  days,  the  money  and 
contract  to  be  then  delivered  to  the  parties  entitled  thereto. 
The  money  and  contract  were  deposited  accordingly,  but  the 
contract  was  not  deposited  till  after  the  fire  occurred.    Mrs. 
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Evans  subsequently  took  the  $100  and  Mr.  Kane  took  the  con- 
tract Proofs  of  loss  under  the  policy  were  made  by  Mrs. 
Evans  as  agent  for  her  husband,  aided  by  Mr.  Sime,  presi- 
dent of  the  defendant  company.  Before  plaintiff  returned 
she  commenced  an  action  in  his  name  to  recover  the  loss. 
After  such  return  the  litigation  was  conducted  by  his  direc- 
tion. The  cause  was  submitted  to  the  jury  for  a  special  ver- 
dict containing  questions  agreed  upon  by  counsel  to  cover 
the  matters  in  controversy.  The  verdict  rendered  was  as  fol- 
lows : 

"(1)  Did  the  plaintiff's  wife,  Mary  Evans,  knowingly  and 
with  intent  to  defraud  the  defendant  company,  make  any 
false  statements  in  the  proofs  of  loss  submitted  to  the  defend- 
ant company,  in  regard  to  the  amount,  value,  or  condition  of 
any  of  the  property  damaged  Or  destroyed  by  the  fire  on 
March  5,  1903?  A.  No.  (2)  Did  the  plaintiff  keep  a  good 
ladder  of  sufficient  length  to  reach  the  roof  of  his  dwelling 
house  in  the  immediate  vicinity  of  said  house?  A.  Yes. 
(3)  If  you  answer  the  second  question  ^yes/  answer  this 
question:  Was  said  ladder  in  the  immediate  vicinity  of  said 
house  at  the  time  of  the  fire?  A.  Yes.  (4)  Was  the  plaint- 
iff's dwelling  house  provided  with  a  scuttle  or  other  means  of 
reaching  the  under  side  of  the  roof  from  the  inside  of  the 
house  ?  A.  Yes.  (5)  If  the  court  should  finally  decide  upon 
your  findings  and  the  law  applicable  to  this  case  that  the 
plaintiff  is  entitled  to  recover,  at  what  sum  do  you  assess  the 
value  of  the  personal  property  damaged  or  destroyed  by  said 
fire,  to  wit :  ( A)  At  what  simi  upon  the  household  furniture  ? 
A,  $61.26.  (B)  At  what  sum  upo^  the  wearing  apparel? 
A,  $50.  ,  (C)  At  what  sum  upon  the  bedding?  A.  $25. 
(D)  At  what  sum  upon  the  provisions  ?    A.  $25." 

Defendant's  counsel  moved  the  court  to  change  the  answer 
to  the  first  question  from  "No"  to  "Yes"  and  to  strike  out 
the  answer  to  the  fifth  question,  and  for  judgment  in  favor 
of  the  defendant  on  the  verdict  as  so  corrected.  As  an  alter- 
native defendant's  counsel  moved  the  court  upon  the  excep- 
tions taken  on  the  trial  to  set  aside  the  verdict  and  grant  a 
new  trial,  and  further  to  set  aside  the  verdict  and  grant  a 
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new  trial  upon  various  other  exceptions  specified.  The  mo- 
tions were  overruled.  Thereafter  judgment  was  rendered  in 
favor  of  the  plaintiff  according  to  the  special  verdict  and  the 
defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Graves  £  Earll  and 
Chas.  H.  Schwcizer,  and  oral  argument  by  Mr.  Schweizer. 

For  the  respondent  there  was  a  hrieihj  Grotophorst,  Evans 
£  Thom<is  and  Hou^e  &  Gilman,  and  oral  ar^ment  by  Vr.  E, 
Howe  and  H.  11.  Thomcs, 

ifARsnAi-L,  J.  Respondent  was  the  owner  of  the  land  on 
which  the  dwelling  house  mentioned  in  the  policy  was  situ- 
ated when  the  insurance  was  effected.  lie  was  in  po^scs^ion 
thereof  under  a  land  contract,  was  not  in  default,  and  had 
made  some  payments  on  such  contract,  and  also  had  made 
valuable  improvements  on  the  land.  The  equitable  owner- 
ship was  in  him,  the  legal  title  only  being  in  his  vendor  in 
trust  to  secure  the  unpaid  purchase  money.  That  made  him 
to  all  intents  and  purposes  the  owner  of  the  premises,  his  in- 
terest being  of  sufficient  dignity  to  satisfy  the  calls  of  a  j^olicy 
as  to  the  interest  of  the  insured  being  entire,  unconditional, 
and  sole  ownership.  Johannes  v.  Sfajulard  F,  0/Jicc,  70  Wis. 
19(5,  35  ]Sr.  ^Y.  298;  Wolf  v.  Theresa.  V.  Mut.  F.  Ins,  Co. 
115  Wis.  402,  91  N.  W.  1014.  That  situation  was  not  effi- 
ciently changed  prior  to  the  destruction  of  the  dwelling  house 
by  fire,  unless  the  contract  right  to  such  property  was  there- 
tofore extinguished  by  the  acts  of  rospondc^nt's  wife.  Thus 
far  there  does  not  seem  to  be  any  controversy  in  the  case. 

It  follows  that  when  Mrs.  Evans  proposed  to  !Mr.  Kane, 
the  then  executory  vendor,  to  surrender  her  husband's  inter- 
est in  the  land  for  $100,  upon  condition  of  her  being  allowed 
till  the  first  day  of  the  succeeding  April  to  dispose  of  the  per- 
sonal property  thereon,  and  the  deposit  was  made  with  a  mu- 
tual agent,  of  the  $100  by  Mr.  Tvano,  and  of  the  lan<l  con- 
tract by  ifrs.  Evans,  she  to  draw  the  iiiniuy  and  Kane  to 
Vol.  130—13 
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obtain  the  contract,  upon  surrender  of  the  property  being 
made,  respondent  was  the  owner  of  such  property,  and  such 
ownership  was  not  subject  to  extinguishment  except  by  act 
or  operation  of  law  or  by  deed  or  conveyance  in  writing  sub- 
scribed by  him  or  by  his  lawful  agent  thereunto  authorised 
in  writing.  Sec.  2302,  Stats.  1898.  An  authorized  suiv 
render  of  the  contract  to  Kane  and  delivery  of  possession  of 
the  premises  to  him  and  acceptance  thereof  with  intention  to 
extinguish  the  contract  right  would  have  satisfied  the  requi- 
sites of  the  statute  as  to  transfer  by  operation  of  law. 

It  is  contended  by  appellant's  counsel  that  the  agreement 
and  deposit  of  the  money  before  the  fire,  and  the  agree- 
ment and  the  withdrawal  of  the  money  by  Mrs.  Evans  and 
abandonment  of  the  land  by  her  after  the  fire,  satisfied  all  the 
requisites  of  a  transfer  of  an  interest  in  realty  by  operation 
of  law  as  of  the  date  of  the  agreement,  so  that  when  the  prop- 
erty was  destroyed  plaintiff  had  no  insurable  interest  therein 
and  so  could  not  legitimately  recover  on  the  policy. 

Now,  assuming,  for  the  moment,  that  Mrs.  Evans  had  au- 
thority to  dispose  of  her  husband's  realty,  as  it  is  claimed  she 
did,  we  are  unable  to  see  that  there  was  a  transfer  thereof 
before  the  fire;  and  how  a  transfer  thereafter  could  ante- 
date the  fire  and  supersede  the  cause  of  action  on  the  policy 
which  became  fixed  thereby,  subject  to  conditions  precedent 
as  to  enforcing  the  same,  is  not  perceived.  If  the  position  of 
appellant  be  correct,  then  in  any  case  where  the  owner  of 
land  on  which  there  is  a  building  insured  against  loss  by  fire 
gives  a  contract  to  another  to  sell  the  property  to  him,  the 
sale  to  be  consummated  at  a  time  stated  but  in  the  meantime 
such  owner  to  remain  in  possession,  and  before  the  time  ar- 
rives for  such  consummation  the  building  is  destroyed  by  fire, 
if  the  parties  see  fit  to  carry  out  their  agreement,  neverthe- 
less, and  do  so,  neither  one  of  them  can  recover  for  the  loss. 
The  new  one  cannot  because  he  was  not  the  one  insured,  and 
the  former  cannot,  though  he  owned  the  property  at  the  time 
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of  the  fire,  because  his  ownership  was  thereafter  divested  pur- 
suant to  axL  agreement  made  before  the  fire.  We  are  not  re* 
ferred  to  any  principle  or  authority  to  support  that  view. 
It  is  rather  afBumed  the  surrender  of  the  premises  to  Mr. 
Kane,  if  there  were  such  surrender  in  fact,  and  the  with- 
•drawal  by  Mrs.  Evans  after  the  fire  of  the  $100  from  the  mu- 
tual agent,  and  deposit  with  him  of  the  contract,  by  relation, 
operated  to  terminate  plaintiff's  interest  in  the  land  before 
the  fire  and  as  of  the  date  of  the  agreement. 

It  is  quite  familiar  that  if  one  agrees,  even  verbally,  to  a 
sale  of  real  estate  and  afterwards  executes  the  agreement  by 
conveying  the  land,  for  the  purpose  of  protecting  the  equi- 
table right  of  the  executory  vendee,  the  deed  will  be  regarded 
as  having  taken  effect  as  of  the  date  of  the  agreement  24  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  276.  Thus,  though  the  actual 
transfer  of  the  realty  occurs  at  the  time  of  the  performance 
of  the  last  act  requisite  thereto,  by  a  fiction  in  the  law,  it  is 
carried  back,  if  necessary  to  do  justice  between  the  parties, 
to  the  date  of  the  agreement  consummated  by  the  transfer, 
but  that  has  no  reference  to  the  rights  of  either  party  to  the 
transaction  as  regards  strangers  thereto.  In  Farmers^  Mut. 
Ins.  Co.  V.  Oraybill,  74  Pa,  St.  17,  lands  on  which  there  was 
an  insured  building  were  sold  under  judicial  proceedings  re- 
quiring confirmation  to  consummate  the  sale.  After  the  sale 
and  before  such  confirmation  the  buildings  were  injured  by 
fire.  Upon  such  confirmation  and  a  deed  being  made  pur- 
suant thereto,  by  the  doctrine  of  relation  the  transition  of  the 
land,  for  some  purposes,  was  carried  back  to  the  date  of  the 
sale,  but  not  so  as  to  make  any  change  in  the  legal  relations 
between  the  former  owner  and  the  insurance  company,  which 
became  fixed  in  the  meantime.  It  was  held^that  the  cause  of 
action  to  recover  on  the  policy  accrued  to  the  former  owner. 
This  court  held  in  Stahl  v.  Lynn,  86  Wis.  75,  56  N.  W.  188, 
that  the  doctrine  of  relation  is  only  invokable  by  one  person 
iigainst  another  with  whom  he  is  in  privity  as  regards  the 
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particular  contract.  The  conclusion  on  this  branch  of  tho 
appeal  must  be  that  in  case  of  a  transfer  of  title  to  realty  by 
mere  operation  of  law  upon  the  acts  of  the  parties,  the  change 
of  title  occurs  at  the  instant  all  the  circumstances  exist  requi- 
site thereto.  The  law,  in  legal  contemplation,  executes  the 
will  of  the  parties,  and  as  it  cannot  operate  till  the  last  act 
on  their  part  shall  have  occurred,  indicating  irrevocably  such 
will,  that  is  the  earliest  moment  at  which  by  such  operation 
th^  transition  of  title  takes  place.  In  the  meantime  the  for- 
mer owner,  except  as  the  equitable  doctrine  of  relation  may 
be  necessary  to  protect  the  latter  and  those  in  privity  with 
him,  remains  the  owner  of  the  property. 

What  has  been  said  really  renders  unnecessary  the  ques- 
tion of  whether  Mrs.  Evans  had  authority  to  sell  her  hus- 
band^s  interest  in  the  realty  and  convey  the  same  to  Kane, 
but  we  will  briefly  give  attention  to  that  subject. 

The  rule  is  familiar  that  a  wife  under  some  circumstances 
may  act  to  some  extent  as  agent  by  implied  appointment  for 
her  husband,  and  that  such  is  the  case  when  the  latter  had 
left  his  property  in  possession  of  the  former  with  no  one  to 
care  therefor  but  her.  In  such  a  case  the  authority  of  the 
wife  is  not  referable  merely  to  the  marital  relation,  for  she 
has  no  authority  to  bind  her  husband  by  contract,  generally, 
on  that  account.  The  authority  springs  from  the  apparent 
necessities  of  the  situation  and  is  limited  in  its  scope  to  that 
which,  under  the  circumstances,  can  be  reasonably  presumed 
to  be  the  intcntidn  of  the  husband.  Her  power  to  act  at  all 
is  referable  to  a  presumption  of  appointment  and  is  fenced 
about,  as  in  case  of  any  other  agency,  by  the  apparent  au- 
thority appropriate  imder  tlie  circumstances.  In  short,  in 
contemplation  of  law  the  authority  of  the  wife  is  based  on 
the  presumed  intention  of  the  husband.  As  that  rests  wholly 
in  mere  presumption,  it  goes  no  further  than  the  customary 
authority  which  husbands  usually  confer  under  the  same  or 
similar  circumstances.    A  very  interesting  discussion  of  that 
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subject  is  found  in  Benjamin  v.  Benjamin,  16  Conn.  347, 
cited  to  our  attention  by  counsel.  Beyond  the  authority  men- 
tioned the  wife  cannot  bind  her  husband  as  agent  ex  neces- 
sitate regardless  of  Avhether  her  attempt  to  do  so  is  or  is  not 
a  judicious  one  from  a  business  standpoint. 

True,  as  said  in  effect  in  Felker  v.  Emerson,  16  Vt.  653, 
in  case  of  extraordinary  circumstances  the  presumed  author- 
ity of  the  wife  extends  to  all  reasonable  methods-  of  meet- 
ing the  extreme  situation,  but  that  is  because  such  would  be 
the  natural  inference  as  to  what  a  husband  would  authorize 
to  be  done  under  such  circumstances.  But  would  that  extend 
to  permitting  the  wife  in  her  discretion  to  sell  the  husband's 
real  estate?  We  think  not.  It  has  never  been  held  that  it 
would  so  extend  by  any  court  that  has  dealt  with  the  subject, 
so  far  as  we  can  discover.  Husbands  do  not  usually,  when 
absenting  themselves  from  home  so  as  to  leave  the  entire  care 
of  their  property  to  their  wives,  give  the  latter  authority,  in 
their  own  judgment,  under  any  circumstances  to  sell  and 
convey  the  realty.  No  such  authority  can  be  implied  from 
the  unexplained  absence  of  the  husband  for  any  length  of 
time.  We  state  that  as  a  legal  principle,  sufficiently  estab- 
lished by  the  fact  that  there  are  no  precedents  to  the  con- 
trary, and  the  fact  that  the  requisites  to  a  transfer  of  realty 
are  such  that  authority  of  an  agent  to  make  such  a  transfer 
carmot  rest  on  mere  implication.  That  is  consistent  with  all 
said  in  BiUts  v.  Newton,  29  Wis.  632,  and  the  other  authori- 
ties called  to  our  attention  by  appellant's  counsel. 

But  it  is  argued  by  appellant's  counsel  that  in  case  of  an 
unauthorized  transfer  by  a  wife  of  her  husband's  property 
he  will  be  bound  unless'  he  seasonably  disavows  her  act,  and 
to  that  authorities  are  cited  to  the  effect  that  when  a  wife  in 
the  absence  of  her  husband  contracts  for  his  benefit  and  the 
benefit  comes  to  his  possession  he  will  be  bound  unless  within 
a  reasonable  time  after  becoming  acquainted  with  the  facts 
he  disavows  her  act.    Hill  v.  Sewald,  53  Pa.  St.  271;  Ber- 
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wick  V.  Dusenberry,  32  How.  Pr.  348.  That  hardly  fits  this 
case  because  the  proof  does  not  show  that  the  benefit  of  Mrs. 
Evans's  contract  came  to  the  hands  of  respondent  When  a 
wife,  assuming  to  act  for  her  husband  but  without  authority 
so  to  do,  contracts  for  her  own  benefit,  ratification  does  not 
spring  from  neglect  to  disavow  but  from  some  aflSrmative 
recognition  of  her  act  as  having  been  done  by  authority. 

Error  is  assigned  because  the  court  refused  to  change  the 
answer  to  the  first  question  of  the  special  verdict  so  as  to 
find  Mrs.  Evans  was  guilty  of  knowingly  and  with  fraudu- 
lent intent  swearing  falsely  in  regard  to  the  personal  prop- 
erty destroyed,  and  further  error  is  assigned  as  to  instruc- 
tions on  that  branch  of  the  case.  In  our  view  neither  of  such 
assignments  of  error  is  important. 

It  is  conceded  that  Mrs.  Evans  had  authority,  presumably 
from  her  husband,  to  make  the  proofs  of  loss.  He  was  ab- 
sent from  home.  He  did  not  know  of  the  fire  till  long  after 
the  time  required  for  making  the  proofs.  She  was  left  in 
charge  of  the  property.  Under  those  circumstances  it  is  held 
that  the  wife  i^ay  make  the  proofs  of  loss  by  implied  author- 
ity of  the  husband,  as  his  agent  ex  necessitate.  O'Conner  v. 
HaHford  F.  Ins.  Co.  31  Wis.  160.  The  appellant  in  this 
case  recognized  that  rule,  received  the  proofs  of  loss  made  by 
Mrs.  Evans,  and  defended  upon  the  groimd  that  fraudulent 
false  swearing  by  the  agent  in  such  a  case  without  the  knowl- 
edge of  the  principal,  in  doing  that  which  the  former  by  im- 
plied authority  is  authorized  to  do  in  a  proper  manner,  is 
to  all  intents  and  purposes  the  fraud  of  the  latter;  that  the 
employment  of  an  agent  carries  with  it  apparent  authority  to 
do  all  that  the  agent  does  in  carrying  out  the  object  of  the 
agency.  True,  the  general  rule  is  that  a  principal  is  bound 
by  the  acts  of  his  agent  within  the  scope  or  object  of  the 
employment,  though  such  acts  include  false  and  fraudulent 
representations  made  in  the  course  of  such  employment  to 
^accomplish  its  object,  of  which  the  principal  has  no  knowl- 
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edge.  Mechem,  Agency,  §  748;  Cobb  v.  Simon,  124  Wis. 
467,  102  N.  W.  891.  However,  it  is  considered  that  the 
law  is  somewhat  more  tender  of  the  interests  of  a  principal 
who  makes  no  appointment  of  an  agent  in  fact  but  for  whose 
benefit  the  law  raises  an  implication  of  one,  as  in  this  case ; 
that,  on  principle,  the  scope  of  the  employment  does  not  in- 
clude acts  which  will  defeat  the  very  equity  of  the  law  in 
respect  to  the  implied  authority. 

As  a  further  answer  to  counsel's  contention  above  dis- 
cussed it  seems  that  the  construction  of  the  policy  dause  to 
the  effect  that  false  swearing  on  the  part  of  the  assured  will 
work  a  forfeiture,  adopted  in  Metzger  v.  Manchester  F. 
Assur.  Co.  102  Mich.  334,  63  K  W.  650,  is  sound  as  re- 
gards an  agen<y  ex  necessitate.  We  go  no  further  than  the 
facts  of  this  case  in  adopting  that  view.  That  court  held, 
under  the  rule  that  forfeitures  are  not  favored  in  the  law, 
that  the  policy  clause  referred  to  should  be  strictly  con- 
strued and  held  not  to  apply  to  false  swearing  on  the  part 
of  the  agent  for  the  assured,  unless  the  latter  is  actually  a 
party  to  the  deceit  by  either  authorizing  it  in  advance  or 
subsequently  ratifying  it.  To  the  same  general  effect  is 
Mullin  V.  Vermont  Mui.  F.  Ins.  Go.  58  Vt  113,  4  Ail.  817. 
There  it  was  held  that  the  principal  participated  in  the  de- 
ceit of  his  wife,  who  acted  as  his  agent,  by  taking  her  state- 
ment of  household  effects  lost  by  fire  and  swearing  to  it  as 
true  without  investigation.  In  the  instant  case  it  must  be 
remembered  that  there  was  neither  an  express  turning  over 
by  the  principal  to  the  wife  as  agent,  of  the  matter  of 
making  the  proofs  of  loss,  nor  a  careless  omission  to  verify 
her  statement  before  it  was  delivered  to  the  appellant.  There 
was  merely  an  agency,  implied  by  law, — one  arising  from 
the  necessities  of  the  case  to  do  the  act  essential  to  preserve 
the  cause  of  action  under  the  policy,  to  recover  for  the  loss. 
In  such  circumstances  nothing  short  of  ratification  with 
knowledge  of  the  facts  should  be  held  to  operate  as  an  adop- 
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tion  by  the  principal  of  the  acts  of  the  agent  outside  of  those 
necessary  to  execute  the  object  of  the  agency. 

It  is  claimed  that  respondent  did  ratify  what  was  done  by 
his  wife  in  taking  up  the  litigation  commenced  by  her,  after 
liis  return,  and  pursuing  it  to  judgment  without  withdraw- 
ing so  much  of  the  claim  as  was  fraudulently  made,  if  any. 
It  does  not  seem  so.  He  found  the  cause  of  action  at  issue 
in  respect  to  the  claim  of  fraud.  There  is  nothing  to  show 
that  he  did  not  take  up  the  matter,  in  good  faith,  where  he 
found  it.  He  was  not  obliged,  at  his  peril,  to  take  the  alle- 
gations which  he  foimd  in  appellant's  answer  as  true.  The 
questions  as  agreed  upon,  submitted  to  the  jury,  did  not  con- 
tain any  inquiry  on  this  subject.  So  it  must  be  assumed, 
from  the  attitude  of  counsel  at  the  trial,  that  there  was  no 
such  question  then  supposed  to  be  involved.  Certainly,  un- 
der the  circumstances,  there  was  no  ratification  as  a  matter 
of  law  and  the  court  did  not  commit  any  error  in  not  sub- 
mitting to  the  jury  a  question  in  respect  to  the  subject,  as 
matter  of  fact. 

As  before  indicated,  our  view  of  the  case  renders  it  un- 
necessary to  discuss  the  subject  argued  at  much  length  in  the 
briefs  of  counsel  as  to  whether  the  answer  to  the  first  ques- 
tion in  the  special  verdict  has  credible  evidence  to  support 
it.  We  do  not  pass  on  that.  If  the  proofs  of  loss  included 
property  not  injured  or  destroyed  it  was  all  eliminated  by 
the  verdict,  and  the  inclusion  of  it,  whether  by  mistake  or 
fraud,  imder  the  circumstances,  did  not  work  a  forfeiture 
as  to  the  respondent. 

By  the  Court — The  judgment  is  aflSrmed* 


4]  AUGUST  TERM,  190G.  201 

Treeeder  v.  Burgor,  130  Wis.  201. 

Teeskdee,  Trustee,  Eespondent,  vs.  Buegoe  and  wife,  Ap- 
pellants. 

Novemher  12— December  4,  190G,  • 

Bankruptcy:  Fraudulent  conveyances:  Rights  of  trustee:  Distribu- 
tion of  assets:  Jurisdiction  of  federal  court:  Pleading:  Deeds: 
Equitable  mortgage:  Findings:  Evidence. 

1.  It  Is  sufficient  to  authorize  the  trustee  of  a  bankrupt  to  maintain 

an  action  to  set  aside  a  conveyance  that  the  transfer  was  fraud- 
ulent as  against  creditors  existing  at  the  time  it  was  made. 

2.  In  such  case,  whether  or  not  subsequent  creditors  can  participate 

in  the  assets  recovered  by  the  trustee  is  immaterial  so  far  as 
the  trustee's  right  to  maintain  the  action  is  concerned. 

3.  In  such  case  the  adjudication  of  the  question  how  the  fruits  of 

the  litigation  shall  be  distributed  among  creditors  is  for  the 
federal  court  in  which  the  bankruptcy  proceedings  are  pending. 

4.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  conveyance 

because  fraudulent  as  to  creditors,  a  complaint  showing  a  cause 
of  action  to  set  aside  the  conveyance  upon  the  ground  that  it 
was,  at  least,  fraudulent  as  to  some  creditors,  is  held  sufficient. 

5.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  deed  as 

fraudulent  as  to  creditors,  the  evidence,  stated  in  the  opinion, 
is  held  to  sustain  findings  that  the  deed  was  valid  only  as  an 
equitable  mortgage  to  secure  the  bankrupt's  actual  indebtedness 
to  the  grantee,  and  that  such  indebtedness  was  only  $380. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Geoege  Clbmbntson,  Circuit  Judge.    Affirmed. 

This  action  is  in  the  nature  of  a  creditor's  bill,  brought 
by  a  trustee  in  bankruptcy  to  set  aside,  on  the  ground  that 
the  same  was  fraudulent  as  to  creditors,  a  certain  deed  made 
by  defendant  N.  H.  Burgor  to  his  wife  and  codcfendant, 
Mattie  Burgor,  of  a  piece  of  real  estate  situated  in  the  village 
of  Viola  upon  which  are  located  two  business  buildings,  one 
used  as  a  drug  store  and  the  other  as  a  bank  building.  The 
deed  was  made  October  26,  1903,  and  recorded  within  a  day 
or  so  thereafter.  November  G,  1905,  defendant  N.  H. 
Burgor,  who  for  many  years  had  been  doing  business  as  a 
merchant  and  private  banker  at  Viola,  filed  a  petition  in  vol- 
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untary  bankruptcy  and  was,  on  November  20,  1905,  duly 
adjudicated  a  bankrupt  His  liabilities  as  scheduled  were 
upwards  of  $20,000,  and  his  assets  as  appraised  were  about 
$7,500.  The  complaint  alleges  that  he  was,  insolvent  on  the 
date  of  the  deed.  Separate  answers  were  made  by  defend- 
ants, Mattie  Burgor  denying  all  the  allegations  of  fraud  and 
fraudulent  knowledge  upon  her  part  at  the  time  of  taking 
the  deed,  and  alleging  that  the  deed  was,  in  fact,  executed 
to  secure  her  for  the  payment  of  various  sums  of  money 
which  she  had  furnished  and  loaned  her  husband  from  her 
separate  estate  in  former  years,  and  which,  on  the  date  of 
deed,  amounted,  including  accumulated  interest,. to  $2,221.66, 
said  answer  asking  that  the  deed  be  decreed  to  be  an 
equitable  mortgage  for  the  amount  found  due  her,  and  such 
amount  made  a  lien  upon  the  premises  prior  to  any  lien 
decreed  in  plaintiff's  favor  representing  the  creditors  of  her 
husband.  The  answer  of  defendant  N.  II.  Burgor  is  sub- 
stantially the  same,  alleging  the  receipt  of  money  at  various 
times  from  his  wife,  which  had  never  been  repaid,  and  that 
the  deed  of  October  26,  1903,  was  intended  to  secure  her  for 
said  loans.  The  case  was  tried  by  the  court,  and  the  court 
found  that  the  defendant  N.  II.  Burgor  was  indebted  to 
his  wife  on  the  date  of  the  deed  in  the  sum  of  $380  only^ 
and  that  the  conveyance  was  void  as  to  creditors,  except  as 
to  defendant  Mattie  Burgor  s  lien  thereon  for  said  sum,  and 
that  as  to  said  sum  the  deed  is  an  equitable  .mortgage.  Judg- 
ment was  entered  on  the  findings  of  the  court  awarding  plaint- 
iff costs,  and  the  amount  of  the  costs  as  taxed  was  ordered 
to  be  deducted  from  the  said  $380,  leaving  $311.33  and  in- 
terest to  be  paid  to  defendant  Mattie  Burgor  by  plaintiff  be- 
fore taking  possession  of  said  premises,  from  which  judg- 
ment this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  C.  W.  Graves, 
L.  H.  Bancroft,  and  F.  ^Y.  Burnham,  and  oral  argument 
by  Mr.  Bancroft. 

George  W.  Bunge^  for  the  respondenf 
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Kebwin,  J.  The  errors  assigned  may  be  considered  under 
two  heads:  (1)  That  the  court  erred  in  overruling  the  de- 
fendants' objection  to  the  admission  of  any  testimony  under 
the  complaint  (2)  That  the  findings  are  not  supported  by 
the  evidence.  ^ 

1.  It  is  contended  by  coimsel  for  appellants  that  plaintiff 
in  his  representative  capacity  as  trustee  in  bankruptcy  of 
the  estate  of  defendant  N.  H.  Bvrgor  represented  two  classes 
of  creditors:  {a)  a  class  entitled  to  set  aside  the  deed  as 
fraudulent  upon  sufficient  testimony,  because  they  were  cred- 
itors at  the  time  of  the  execution  of  the  deed;  and  (b)  a 
class  not  entitled  to  Set  the  deed  aside,  because  they  had  be- 
came creditors  after  the  alleged  fraudulent  transfer.  And 
it  is  argued  that  the  plaintiff  representing  creditors  can 
only  have  relief  for  the  first  class,  and  the  trial  court  could 
not  undertake  to  determine  that  some  could  participate  in 
the  fruits  of  the  litigation  and  others  not  We  are  imable 
to  agree  with  coimsel  for  appellants  in  this  contention. 
It  is  sufficient  to  authorize  the  trustee  to  maintain  the  ac- 
tion that  the  transfer  was  fraudulent  as  against  creditors  ex- 
isting at  the  time  it  was  made,  and  whether  or  not  subse- 
quent creditors  can  participate  in  the  assets  recovered  by  the 
trustee  is  entirely  immaterial  so  far  as  the  trustee's  right 
to  maintain  the  action  is  concerned.  Valley  L.  Go.  v.  Hogan, 
85  Wis.  366,  55  K  W.  4:15;  Jackman  v,  Eau  Claire  Nat. 
Bank,  125  Wis.  465,  104  N*.  W.  98.  The  judgment  in  this 
case  does  not  determine  or  adjudicate  how  the  fruits  of  the 
litigation  shall  be  distributed  among  creditors.  That  is  a 
question  for  the  federal  court  in  which  the  bankruptcy  pro- 
ceedings are  pending.  In  re  Cannon,  121  Fed.  582.  The 
complaint  in  this  case  clearly  shows  a  cause  of  action  to  set 
aside  the  deed  in  question  upon  the  ground  that  the  convey- 
ance was,  at  least,  fraudulent  as  to  some  creditors,  and  that 
is  sufficient  to  constitute  a  good  complaint  by  the  trustee  in 
bankruptcy  to  set  aside  a  conveyance  fraudulent  as  to  cred- 
itors. 
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2.  The  court  found,  in  effect,  that  the  amount  due  de- 
fendant Mattie  Burgor  at  the  time  of  the  conveyance  was 
$380;  that  claims  filed  and  allowed  against  the  estate  of  de- 
fendant N,  H.  Burgor  in  the  United  States  district  court  be- 
fore the  commencement  of  this  action  exceeded  the  sum  of 
$20,000 ;  that  the  assets  in  the  hands  of  the  trustee  will  be 
insufficient  to  pay  the  debts  of  the  said  bankrupt  by  more 
than  $12,000;  that  the  only  consideration  for  the  transfer 
to  defendant  Mattie  Burgor  was  an  indebtedness  of  $400 
deposited  with  said  defendant  N.  H.  Bwrgor  in  August, 
1903 ;  and  that  prior  to  the  time  defendant  N.  H.  Burgor 
was  adjudged  a  bankrupt  he  paid  defendant  Mattie  Burgor 
on  said  indebtedness  all  except  $380.  The  court  made  sev- 
eral other  findings  to  the  effect  that  the  defendant  N,  H, 
Burgor,  prior  to  the  time  he  was  adjudged  a  bankrupt,  was 
doing  a  banking  business  at  all  times  after  the  year  1891 
until  about  August,  1903,  and  during  said  time  made  re- 
ports of  his  financial  condition  to  the  authorities  of  the  state 
of  Wisconsin,  and  regularly  several  times  each  year  pub- 
lished in  a  newspaper  in  the  state  of  Wisconsin  his  financial 
condition,  stating  the  total  amount  of  his  assets  and  liabili- 
ties; that  in  such  reports  and  publications  he  never  men- 
tioned or  included  in  the  total  amount  of  his  liabilities  any 
debts  to  defendant  Mattie  Burgor;  that  defendant  Mattie 
Burgor  knew  of  such  reports,  and  saw  and  read  said  publica- 
tions of  N,  H.  Burgor's  financial  condition,  and  knew  that 
such  publications  did  not  include  any  debt  or  liability  to  her. 
The  court  further  found  that  at  the  time  of  the  conveyance 
to  defendant  Mattie  Burgor  it  was  agreed  that  defendant 
N.  H.  Burgor  should  retain  possession  and  control  of  the 
premises  and  some  interest  therein  contrary  to  the  terms  of 
the  conveyance;  that  said  conveyance  should  be  by  the  de- 
fendants pretended  to  be  a  complete  conveyance  of  all  the 
rights  of  N.  H.  Burgor  to  defendant  Mattie  Burgor  as  against 
creditors  and  other  persons,  and  was  made  pursuant  to  such 
agreement;  that  pursuant  to  such  agreement,  and  until  the 
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commencement  of  this  action,  defendant  N,  H.  Burgor  re- 
mained in  exclusive  control  and  possession  of  said  premises  y 
that  defendants  gave  out  and  represented  that  the  conveyance 
was  an  absolute  conveyance  of  all  N.  II.  Bunjor's  interest  in 
said  premises.  Certain  findings  were  proposed  by  appellants 
to  the  effect  that  the  indebtedness  from  defendant  N.  'H. 
Burgor  to  defendant  Mattie  Burgor  at  tlie  time  of  the  execu- 
tion of  the  deed  was  much  more  than  $100. 

The  court  found  as  conclusions  of  law  that  the  convey- 
ance was  void  as  against  the  plaintiff,  except  that  the  same 
was  valid  in  favor  of  the  defendant  Matlie  Burgor  as  an 
equitable  mortgage  to  secure  $CSO,  the  amount  found  due  her 
with  interest  at  six  per  cent,  per  annum  from  October  2G, 
1903.  We  need  not  consider  upon  this  appeal  whether  tlie 
eonveyance  was  void  as  to  creditors,  because  of  a  trust  cre- 
ated in  favor  of  the  grantor  under  sec.  2306,  Stats.  1S98. 
If  we  are  called  upon  to  determine  this  question,  we  might 
have  some  difficulty  in  sustaining  the  deed  in  view  of  the 
findings  of  fact  below.  But  since  the  judgment  is  not  com- 
plained of  by  respondent,  if  the  findings  as  to  the  amount 
due  from  defendant  N,  H,  Burgor  to  defendant  Mattie  Bur- 
gor are  supported  by  the  evidence,  we  are  relieved  from 
the  necessity  of  considering  the  question.  There  can  be  no 
doubt,  under  the  evidence  and  findings,  that  the  deed,  if 
valid  at  all,  can  only  be  effectual  to  the  extent  of  securing 
the  defendant  Mattie  Burgor  for  the  amount  of  indebtedness 
due  from  N.  H.  Burgor  at  the  time  the  conveyance  was  made. 
In  fact,  as  we  understand  appellants'  contention,  it  was  con- 
ceded upon  the  trial  that  the  deed  was  not  intended  as  an  ab- 
solute conveyance,  but  was  given  as  security  for  the  indebted- 
ness from  defendant  N,  11,  Burgor  to  defendant  Mattie  Bur- 
gor. It  therefore  becomes  necessary  to  consider  only  whether 
the  findings  of  the  court  respecting  the  amount  of  the  indebt- 
edness are  sustained  by  the  evidence. 

After  a  careful  examination  of  the  testimony  we  are  un- 
able to  say  that  the  findings  upon  this  point  are  not  supported 
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by  the  evidence.  The  defendant  Mattie  Burgor  claimed  on 
the  trial  several  items  of  loan  to  the  defendant  N.  H.  Bturgor 
as  follows:  $500  in  February,  1888,  $333  in  December, 
1900,  $100  December  23,  1902,  and  $400  in  August,  1903. 
The  testimony  respecting  these  alleged  loans  is  exceedingly 
vague  and  indefinite.  No  entry  appears  to  have  been  made 
of  any  of  them,  except  the  $333  item  and  the  $100  item, 
and  there  is  testimony  to  the  effect  that  the  $333  item  was 
<sharged  off  the  books  or  paid.  It  is  admitted  that  she  never 
received  any  note  or  other  obligation  for  any  of  these  sums 
not  appearing  on  the  books,  and  never  asked  for  any.  So 
that  the  only  item  remaining  of  which  any  record  was  pre- 
served is  the  $400.  She  says  there  was  no  agreement  made 
that  her  husband  should  ever  pay  it  back  at  the  time  it  was 
given  to  him.  The  evidence  does  not  disclose  that  defendant 
Mattie  Burgor  ever  demanded  payment  of  any  of  these  items, 
at  least  not  imtil  about  the  time  the  deed  was  made.  There  is- 
also  some  evidence  to  the  effect  that  some  of  this  money 
•claimed  to  have  been  loaned  was  expended  by  defendant 
Mattie  Burgor  for  other  purposes,  but  how  much  does  not  ap- 
pear. It  also  appears  from  the  evidence  that  neither  of  the 
defendants  could  state  the  exact  amount  of  the  indebtedness ; 
that  at  the  time  the  deed  was  made  the  defendant  N.  H. 
Burgor  was  insolvent,  and  that  he  continued  to  do  business 
thereafter,  rendering  financial  statements  of  his  liabilities 
without  including  any  liability  to  defendant  Mattie  Burgor, 
and  that  she  knew,  or  ought  to  have  known,  of  such  state- 
ments. 

There  is  some  confusion  in  the  testimony  as  to  the  $333 — 
whether  it  was  drawn  out  by  her  or  not.    She  testified : 

"I  suppose  he  put  the  $333  in  the  bank.  I  don^t  know 
that  I  ever  drew  it  out.  I  would  have  to  think  about  that 
a  little,  but  I  don't  think  that  I  ever  did.  I  would  not  be 
sure  about  it.  I  might  have  drawn  a  little  out^  but  not  very 
much  of  it."' 
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Howeyer,  it  appears  that  it  was  all  charged  off  the  books. 
It  also  appears  that  Mrs.  Burgor  got  back  some  money  from 
her  husband^  but  the  evidence  does  not  show  the  exact 
amount  The  failure  to  include  this  money  on  the  IxkAb 
as  an  indebtedness  to  Mrs.  Burgor  largely  increased  the  as- 
sets of  Mr.  Bvrgor  in  his  banking  business,  whidi  he  was 
running  on  a  very  small  capital,  and  thereby  enabled  him 
to  hold  himself  out  to  his  creditors  upon  a  false  basis,  and 
put  him  in  position  to  obtain  credit  on  a  basis  of  assets 
which  he  did  not  possess,  and  get  credit  which  doubtless  he 
could  not  have  gotten  had  the  additional  liability  of  the 
amount  claimed  by  defendant  Mattie  Burgor  appeared.  We 
think,  therefore,  the  fair  inference  from  all  the  testimony  is 
that  whatever  money  Mrs.  Burgor  advanced  to  her  husband 
aside  from  the  $400  was  clearly  intended  as  a  gift  and  not 
as  a  loan.  It  does  not  appear  even  that  she  asked  for  the 
deed  as  security,  but  that  it  was  executed  to  her  at  the  in- 
stanoe  of  her  father.  The  fact,  too,  that  the  $333  was  en- 
tered in  the  books  and  afterwards  checked  out  or  charged 
off  would  appear  at  least  to  raise  the  inference  that  if  any 
other  indebtedness  existed  aside  from  the  $400  it  would,  in 
some  way  appear  upon  the  books.  All  the  testimony  seems 
strongly  to  tend  to  the  conclusion  that  at  the  time  the  money 
was  advanced  and  until  at  or  about  the  time  defendant  N.  H. 
Burgor  became  bankrupt  there  was  no  thought  on  the  part 
of  Mrs.  Burgor  or  her  husband  to  treat  the  money  advanced, 
if  it  were  advanced,  as  a  loan,  and  that  it  never  would  have 
been  so  treated  had  Mr.  Burgor  been  successful  in  business, 
and  that  the  idea  of  transferring  the  property  emanated  from 
Mrs.  Burgor's  father  and  not  from  her.  Moreover,  it  ap- 
pears that  when  the  property  was  transferred  nothing  was 
said  indicating  that  she  should  take  it  as  security,  and  de- 
fendant Burgor's  schedule  in  bankruptcy  did  not  show  that 
he  had  any  interest  in  the  property,  and  Mrs.  Bwrgor  made 
claim  for  the  rent  for  the  use  and  occupation  of  the  premises. 
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Upon  the  whole  evidence  we  are  unable  to  say  that  there  is 
such  a  clear  preponderance  of  the  testimony  against  the  find- 
ings of  the  court  below  respecting  the  amount  of  indebtedness 
of  defendant  N.  H.  Burgor  to  defendant  Mattle  Burgor  at 
the  time  of  the  execution  of  the  deed  as  would  justify  tliis 
court  in  disturbing  them.  This  being  so,  it  necessarily  fol- 
lows that  the  appellants  cannot  complain  of  the  judgnu  nr. 
By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. " 


LoNGWELL,  Administrator,  Respondent,  vs.  Mierow,  Ex- 
ecutrix, Appellant. 

November  IS — Decem1)er  Ji,  1006. 

Executors  and  administrators:  Claims  against  decedent:  Sufficiency: 
Amendment:  County  courts:  Discretion:  Evidence. 

1.  Where  a  claim  filed  against  a  decedent's  estate  Included  enough 

to  suggest  that  it  was  based  on  an  agreement  of  some  sort  and 
that  the  right  thereunder  was  not  barred  by  the  statute  of  limi- 
tations, in  view  of  the  liberal  rules  In  respect  to  the  method  of 
presenting  such  clainis  in  the  county  courts,  and  the  treatment 
of  the  filed  claim  as  a  complaint  on  an  appeal  to  the  circuit 
court,  a^failure  to  state  therein  facts  showing  expressly  a  cause 
of  action  which  accrued  within  six  years  prior  to  the  death  of 
decedent  is  held  to  be  a  matter  of  indefiniteness  rather  than  a 
fatal  defect  in  the  cause  of  action. 

2.  In  such  case  it  was  within  the  court's  discretion  to  allow  an 

amendment  alleging  that  the  claim  was  to  mature  on  the  death 
of  the  decedent. 

3.  In  such  case,  the  amendment  having  been  allowed,  the  fact  that 

it  was  not  formally  reduced  to  writing  and  filed  is  held  to  be 
immaterial,  in  view  of  the  fact  that  the  cause  proceeded  to  the 
end  on  the  theory  that  the  amendment  had  been  made. 

4.  So  long  as  a  cause  is  under  the  control  of  the  trial  court  the 

power  of  amendment  is  within  the  broad  limits  of  judicial  dis- 
cretion, subject,  however,  to  the  general  limitations  that  the 
form  of  the  action  must  not  be  chanp^ed  from  equity  to  law  or 
from  contract  to  tort,  and  also  that  the  amendment  must  not 
contain  an  independent  cause  of  action  accruing  pending  the 
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8uit»  must  be  in  furtherance  of  justice,  and  must  be  Allowed  in 
'such  manner  as  not,  in  a  legal  sense,  to  prejudice  the  rights  of 
the  adverse  party. 
5.  In  an  action  against  a  decedent's  estate  to  recover  the  value  of 
services  rendered  on  an  express  agreement  to  pay  for  the  serv- 
ices at  the  decedent's  death,  the  evidence,  stated  in  the  opinion, 
is  held  to  sustain  a  verdict  in  favor  of  the  claimant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  contract.  Henry  C.  Mierow  filed  a 
claim  in  the  county  court  of  Monroe  county  against  the  es- 
tate of  his  father,  Henry  Mierow,  which  was  in  process  of 
settlement.  There  were  two  items  in  such  claim,  viz.,  $900 
for  three  years'  work  performed  for  the  deceased,  commenc- 
ing in  1872  and  ending  in  1875,  and  $5,100  for  seventeen 
years'  work,  commencing  in  1878  and  ending  in  1895.  The 
decision  in  the  county  court  was  in  favor  of  the  plaintiff  and 
due  appeal  was  taken  therefrom  by  the  adverse  party  to  the 
circuit  court  for  Monroe  county,  and  before  the  trial  there 
the  claimant  died  and  the  cause  of  action  was  duly  revived 
in  favor  of  his  personal  representative.  Upon  an  objection 
to  any  evidence  in  support  of  the  claim  being  made  on  the 
trial  by  the  executrix,  an  amendment  was  allowed  to  the  ef- 
fect that  the  second  item  accrued  pursuant  to  an  agreement 
that  Henry  C.  Mierow  should  be  paid  for  his  labor  upon  the 
death  of  Henry  Mierow.  That  was  duly  excepted  to.  The 
cause  was  submitted  to  the  jury  for  a  special  verdict  on  un- 
disputed evidence  as  to  Henry  C.  Mierow  having  worked  on 
hifl  father's  farm  for  the  period  covered  by  the  second  item 
of  the  claim  and  a  conflict  of  evidence,  as  the  court  viewed  the 
matter,  as  to  whether  the  work  was  done  under  an  express 
agreement  that  it  should  be  paid  for  at  the  death  of  Henry 
Mierow.  It  was  claimed  on  the  part  of  the  plaintiff  that 
there  was  evidence  tending  to  show  such  an  agreement,  and 
it  was  claimed  on  the  part  of  the  executrix  that  the  evidence 
showed  that  no  agreement  was  made  to  pay  for  the  work,  as 
Vol.  130  —  14 
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alleged,  but  that  it  was  performed  by  Henry  C.  Mierow  as 
a  tenant,  working  his  father's  farm  on  shares;  or,  if  there 
was  any  agreement  at  all  to  pay  for  the  work,  it  was  to  do 
so  by  leaving  Henry  C.  Mierow  property,  real  and  personal, 
by  will.  The  jury  found :  1.  Henry  O.  Mierow  did  not  labor 
on  his  father's  farm  from  1875  till  he  left  the  same  in  1895 
working  it  on  shares.  2.  The  work  was  not  done  under  an 
agreement  that  the  same  should  bo  paid  for  by  Henry  Mierow 
leaving  his  property,  real  and  personal,  to  his  son  Henry  C. 
Mierow.  3.  When  the  work  commenced  in  1878  Henry 
Mierow  agreed  to  pay  his  son  for  the  latter's  work  at  the 
former's  death.  4.  The  reasonable  value  of  the  work  was 
$1,226. 

Judgment  on  the  verdict  was  rendered  in  plaintiff's  favor 
and  the  defendant  appealed;  due  proceedings  having  been 
taken  to  save  for  review  various  questions  and  among  them 
those  urged  upon  the  appeal,  as  indicated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Thorwald  P.  Abel 
and  Higbee  &  Higbee,  and  oral  argument  by  Mr.  Abel  and 
Mr.  J.  E.  Higbee. 

For  the  respondent  there  was  a  brief  by  A.  H.  Smith,  at- 
torney, and  F.  J.  Smith,  of  counsel,  and  oral  argument  by 
Mr.  A.  H.  Smith. 

Jd^AssH^ix,  J.  The  claim  as  presented  to  the  county  court 
and  to  the  circuit  court  did  not  contain  any  statement  of  the 
agreement  out  of  which  it  originated,  yet  such  claim  in- 
cluded enough  to  suggest  that  it  was  based  on  an  agreement 
of  some  sort  and  that  the  right  thereunder  was  not  barred  by 
the  statute  of  limitations.  In  view  of  this  and  the  liberal 
rules  in  respect  to  such  matters  in  county  courts  and  the 
treatment  of  the  filed  claim  as  a  complaint  on  appeal  to  the 
circuit  court,  we  are  constrained  to  hold  that  the  failure  to 
state  therein  facts  showing  expressly  a  cause  of  action  which 
accrued  within  six  years  prior  to  the  death  of  Henry  Mierow 
was  a  matter  of  indefiniteness  rather  than  a  fatal  defect  in 
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the  catiBe  of  action.  It  is  quite  likely  that  the  trial  court 
took  that  view  in  allowing  the  indefiniteneas  to  be  removed 
by  adding  to  the  writing  a  statement  that  the  work  was  done 
under  an  agreement  that  it  should  be  paid  for  upon  the  death 
of  Henry  Mierow.  In  any  event,  it  seems  that  it  was  within 
the  court's  discretion  to  allow  the  amendment,  and,  it  hav- 
ing been  allowed,  the  fact  that  it  was  not  formally  reduced 
to  writing  and  filed,  inasmuch  as  the  cause  proceeded  to  the 
end  on  the  theory  that  it  had  been  made,  is  immaterial  Trial 
courts  have  a  very  broad  discretion  in  such  matters,  as  this 
court  has  often  said.  The  limits,  generally  speaking,  are 
that  the  form  of  the  action  must  not  be  changed  from  one  in 
equity  to  one  at  law,  nor  from  one  on  contract  to  one  sound- 
ing in  tort,  nor  contain  an  independent  cause  of  action  ac- 
cruing pending  the  suit,  and  the  amendment  must  be  in 
furtherance  of  justice  and  allowed  in  such  manner  as  not,  in 
a  l^gal  sense,  to  prejudice  the  rights  of  the  adverse  party. 
Gates  V.  Paul,  117  Wis.  170,  94  K  W.  65.  Subject  to  such 
limitations  the  power  of  amendment  is  fenced  about  only  by 
the  broad  limits  of  judicial  discretion,  so  long  as  the  cause 
is  under  the  control  of  the  court  invoked  in  respect  to  the 
subject.  Such  is  the  broad  liberal  spirit  of  the  Code,  de- 
signed in  all  its  parts  to  furnish  a  way  to  prevent  mistakes 
and  technicalities  from  efficiently  interfering  with  the  course 
of  justice. 

The  test  to  be  applied  to  the  evidence  in  solving  the  con- 
troversy as  to  whether  there  was  an  express  agreement  tx) 
pay  for  the  work  as  found  by  the  jury  is  this :  Is  there  room 
in  the  evidence  for  reasonable  minds  to  reasonably  differ  as 
to  whether  there  was  such  an  agreement  or  not,  reasonable 
doubts  in  respect  to  the  matter  to  be  solved  in  favor  of  the 
decision  of  the  trial  judge  ?  That  is  elementary.  We  have 
occasion  to  state  the  rule  and  apply  it  so  frequently  that  it 
would  be  a  work  of  supererogation  to  do  more  than  to  refer 
thereto. 

This  class  of  cases  is  always  characterized  by  much  dif- 
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ficulty  as  regards  certainty  in  the  evidence.  It  having  been 
established  as  the  settled  law  that  in  such  a  case  an  express 
agreement  to  pay  for  the  labor  is  essential  to  a  recovery,  but 
that  it  is  competent  to  establish  the  agreement  by  circumstan- 
tial evidence  from  which  the  agreement  is  reasonably  infera- 
ble (Estate  of  Kessler,  87  Wis.  660,  59  N.  W.  129 ;  Leitgabel 
V,  Belt,  108  Wis.  107,  83  IST.  W.  1111),  and  that  declara- 
tions of  the  deceased  together  with  suggestive  circumstances 
may  properly  be  regarded  as  controlling  (Leitgabel  v.  Belt, 
supra),  it  is  easy  to  see  how  wide  the  door  is  open  for  the  in- 
troduction of  evidence  of  a  quite  imsatisf act'ory  character, 
as  viewed  here,  but  of  sufficient  probative  force  that  this 
court  in  face  of  a  decision  of  the  trial  court,  who  heard  it, 
cannot  condemn  it  as  not  being  worthy  of  an^  credence  at 
all.  Such  claims  as  this  are  commonly  established  by  the 
circumstance  that  the  work  was  actually  done  and  proof  by 
various  persons,  having  little  or  no  interest  in  or  occasion 
to  charge  their  minds  with  the  matter,  of  declarations  of  the 
deceased  made  to  them  on  the  subject.  Tyler  v.  Bwrrvagton, 
39  Wis.  376,  382 ;  Estate  of  Kessler,  supra.  Generally  such 
declarations  are  made  in  casual  conversation,  and  when  there 
are  many  instances  testified  to  by  many  persons  the  state- 
ments of  the  different  witnesses  commonly  vary  quite  ma- 
terially, one  class  testifying  in  general  to  declarations  indi- 
cating the  existence  of  an  express  contract  and  others  to 
declarations  indicating  the  contrary,  and  the  two  classes 
varying  more  or  less  between  themselves,  making,  in  the  ulti- 
mate, a  conflict  which  leaves  the  truth  of  the  matter,  as  the 
case  is  exhibited  in  a  printed  record  of  the  trial,  quite  close 
to  the  border  line  of  mere  conjecture,  and  yet  facing  the  de- 
cision of  the  trial  court  and  according  thereto  the  dignity  it 
deserves  the  duty  of  the  appellate  tribunal  be  quite  clear  to 
affirm  such  decision. 

In  this  case,  as  claimed  on  behalf  of  appellant,  there  is 
considerable  evidence  indicating  that  Henry  C.  Mierow  dur- 


4]  AUGUST  TERM,  1906.  213 

Longwell  v.  Mierow,  130  Wis.  208. 

ing  the  period  covered  by  his  claim  labored  on  his  father's 
farm,  working  the  same  on  shares.  With  that  concession  it 
is  needless  to  refer  to  the  evidence  in  detail,  if  there  be  other 
evidence  conflicting  therewith,  justifying  sending  the  matter 
to  the  jury.  It  seems  that  there  was  considerable  evidence 
to  the  effect  that  the  labor  was  performed  with  an  under- 
standing that  compensation  would  be  rendered  therefor  by 
a  provision  devising  and  bequeathing  property,  and  evidence 
suggesting  with  more  or  less  force,  according  to  the  standpoint 
from  which  it  is  viewed,  that  the  labor  was  performed  under 
an  express  agreement  that  it  should  be  paid  for  according  to 
its  reasonable  value  at  the  death  of  Henry  Mierow.  There 
was>  testimony  by  John  McCance  and  others  that  Henry 
Mierow  was  the  'Tboss"  of  the  farm,  as  the  witnesses  put  it, 
and  his  son  Henry  C.  a  mere  servant;  that  he  worked  like 
any  hired  man  and  that  the  father  directed  all  operations 
and  employed  and  paid  for  all  outside  help.  There  was  evi- 
dence by  Mrs.  Puis  and  others  to  the  effect  that  Henry  Mierow 
said  to  or  in  the  presence  of  each  that  Henry  C.  would  be,  or 
was  to  be,  paid  for  his  labor  at  the  death  of  the  former;  that 
such  was  the  agreement,  as  one  witness  put  it.  Now,  in  view 
of  this  evidence*  and  the  evidence,  contradicted  it  is  true  by 
other  evidence,  that  the  son  worked  for  his  father  seemingly 
like  any  hired  man,  and  the  circumstance,  as  to  which  there 
is  no  controversy,  that,  although  he  left  the  farm  in  1895, 
he  made  no  claim  for  compensation  till  after  the  father  died, 
thereby  allowing  his  claim,  if  he  had  one,  to  be  extinguished 
by  the  statute  of  limitations,  unless  the  nature  of  it  was  as 
f oimd,  we  are  unable  to  say  that  the  trial  court  was  manifestly 
wrong  in  submitting  the  cause  to  the  jury  or  in  confirming 
the  verdict 

As  no  question  is  raised  respecting  the  reasonable  value 
of  the  work,  as  found  by  the  jury,  the  foregoing  disposes  of 
all  matters  material  to  the  appeal  in  favor  of  the  respondent. 

By  the  Court. — ^The  judgment  is  affirmed. 
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Nbi-son,  Administratrix,  Respondent,  vs.  Chicago  & 

NOBXHWESTEBN  RAILWAY  CoMPANY,  Appellant 

November  IS-— December  -J,  1906. 

Evidence:  Expert  testimony:  Witnesses:  Examination  of  experts:  Hy- 
pothetical questions:  Competency:  Paralysis:  Railroads:  Negli- 
gence in  carrying  passenger  by  his  station:  Contributory  negli- 
gence: Proanm^ite  cause:  Anticipation  of  injury:  Instructions  to 
jury:  Prejudicial  error, 

1.  On  the  examination  of  an  expert  witness,  omission  to  state  In  a 

hyi>othetlcal  question  details  of  evidentiary  clrcnmstances  and 
conditions,  which,  though  hearing  on  the  inquiry  propounded, 
are,  however,  merely  cumulative  of  that  which  the  hypothesis 
includes,  does  not  affect  the  competency  of  the  question  nor  the 
answer  thereto,  since  the  expert  must  be  presumed  to  have  taken 
into  consideration  all  the  facts  expressly  stated  and  necessarily 
implied. 

2.  On  an  issue  as  to  whether  an  illness  suffered  by  plaintiff  had 

been  aggravated  by  his  being  carried  by  his  station  on  defend- 
ant's train  (he  thereafter  having  become  permanently  para- 
lyzed), it  is  not  error  to  take  the  opinion  of  physicians  as  to 
plaintiff's  condition  and  to  state  the  progress  of  his  illness  to 
the  time  he  was  carried  by  his  station,  without  including  his 
condition  from  that  time  to  the  time  he  became  permanently 
paralyzed,  where  the  opinion  asked  for  was  based  on  a  series 
of  facts  understood  and  relied  upon  as  descriptive  and  symptom- 
atic of  brain  lesion  and  cerebral  hemorrhage,  and  said  to  be 
known  and  relied  upon  in  medical  science. 

3.  In  such  case  testimony  of  the  physicians  that  the  facts  proven 

showed  a  stoppage  of  the  hemorrhage  causing  the  paralysis  on 
the  day  plaintiff  was  carried  by  his  station  and  a  renewal  there- 
after. Is  not  wholly  incredible  or  conjectural  and  is  within  the 
field  of  opinion  evidence, — the  physicians  having  testified  that 
a  knowledge  of  the  progress  of  the  ailment  throughout  its  his* 
tory  enabled  them  to  know  at  any  stage  of  the  trouble,  by  an 
arrest  of  the  progress  of  the  paralysis,  whether  the  incipient 
hemorrhage  had  ceased,  although  they  admitted  that  the  extent 
of  the  hemorrhage,  when  it  had  once  commenced  and  continues, 
what  it  might  result  in,  and  the  prognosis,  might  be  uncertain. 

4.  In  such  case  testimony  of  the  physicians  as  to  plaintiffs  condi- 

tion after  he  had  been  carried  by  his  station  and  up  to  the  time 
his  attending  physician  saw  him  is  held  competent. 
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5.  In  such  case  a  verdict  in  favor  of  plaintiff  is  held  to  be  supported 

by  evidence  tending  to  show  that  plaintiff  was  injured  by  de- 
fendant's negligence  in  carrying  plaintiff  by  his  station. 

6.  Where  a  passenger,  unknown  to  himself,  was  in  fact  suffering 

from  a  brain  lesion  accompanied  by  cerebral  hemorrhage  when 
he  was.  carried  by  his  railroad  station,  failure  to  seek  medical 
advice  and  assistance  at  the  place  he  left  the  train  and  walking 
around  while  waiting  for  the  train  which  took  him  home  do 
not  show  contributory  negligence  as  matter  of  law,  and  that 
question  was  properly  submitted  to  the  jury. 

7.  In  an  action  against  a  railroad  company  by  a  passenger  suffering 

from  incipient  paralysis  who  was  carried  by  his  station  and 
thereby  the  disease  was  so  aggravated  that  complete  paralysis 
ensued,  the  court  submitted  without  comment  or  explanation  a 
question  of  the  special  verdict  Inquiring  whether  the  aggrava- 
tion of  plaintiff's  condition  was  the  natural  and  probable  result 
of  defendant's  negligence,  and  then  proceeded  to  read  a  ques- 
tion inquiring  whether  defendant  ought  to  have  anticipated 
some  Injury  from  its  acts.  Thereupon  the  court  instructed  the 
Jury:  "It  is  not  necessary  in  answering  this  question  for  you 
to  find  that  at  that  time,  by  reason  of  his  being  carried  by,  that 
aggravated  paralysis  might  be  the  natural  and  probable  result 
of  such  negligence,  but  it  is  sufficient  if  it  now  appears  to  have 
been  a  natural  and  probable  consequence  of  such  negligent  act, 
if  you  find  that  it  was  a  negligent  act."  Held,  that  thereby 
the  court  confused  the  ideas  of  proximate  cause  embodied  in 
the  questions  of  the  special  verdict,  and  failed  to  observe  the 
distinction  between  the  two  elements  as  there  set  out. 

8.  In  such  case  the  error  is  held  not  prejudicial,  since  under  the 

facts  found  by  the  jury  reasonable  anticipation  of  injury  was 
the  only  element  necessary  to  establish  liability,  and  under  the 
evidence,  stated  in  the  opinion,  the  court  should  have  held,  as 
matter  of  law,  that  the  fact  of  anticipation  was  established. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
cotuity:  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

An  action  to  recover  for  injuries  which  plaintiff's  intes- 
tate is  alleged  to  have  sustained  through  the  defendant's  neg- 
ligence. On  February  20,  1903,  Nels  R  Nelson  was  a  pas- 
senger for  hire  on  defendant's  train  from  Mankato,  Minne- 
sota, to  La  Crosse,  Wisconsin.  This  train  was  due  at  La 
Crosse  at  10 :45  p.  m.  When  it  arrived  at  La  Crosse  K'elson 
was  carried  by,  and  at  about  midnight  was  left  at  West  Sa- 
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lem,  the  next  station,  twelve  miles  distant  from  La  Crosse. 
Here  he  remained  the  rest  of  the  night  and  the  following  day. 
It  is  alleged  that  he  was  ill  at  this  time,  and  that  defendant's 
negligence  increased  and  aggravated  his  illness,  which  re- 
sulted in  permanent  paralysis.  The  material  facts  of  the 
case,  which  the  evidence  tended  to  establish,  are  as  follows: 
N^lBon  resided  at  La  Crosse,  Wisconsin,  and  was  a  traveling 
salesman.  On  Sunday  evening,  February  15,  1908,  he  left 
home  on  a  trip  into  Minnesota  and  arrived  at  Wells,  Minne- 
sota, Monday  morning,  where  he  stayed  to  transact  some 
business.  He  left  for  Easton  Tuesday  morning.  After  his 
arrival  he  transacted  some  business  and  left  there  at  11 :30 
p.  m.  for  Delavan,  the  next  station,  a  short  distance  west, 
where  he  remained  until  the  6  p.  m.  passenger  train,  when 
he  went  to  Winnebago  City,  arriving  there  shortly  before  6 
o'clock.  After  his  arrival  he  partook  of  supper,  and  a  short 
time  afterward  first  began  to  feel  somewhat  ill.  Ho  says: 
"I  felt  trembling,  shaky,  sort  of  chill,  if  I  may  call  it  that, 
and  sick  at  my  stomach."  About  9  o'clock  he  retired,  but 
did  not  sleep  well.  He  felt  somewhat  ill  the  next  morning, 
but  went  to  Elmore  on  an  early  morning  train,  and,  arriving 
there  about  9  o'clock,  visited  some  customers  during  the  fore- 
noon, and  then  for  the  first  time  observed  that  he  could  not 
move  and  handle  his  left  arm  and  leg  as  well  as  usual — 
they  seemed  more  difficult  to  control.  At  about  2  o'clock 
in  the  afternoon  he  took  a  train  from  Elmore  to  Mankato  to 
go  home.  At  Mankato,  where  he  arrived  between  4  and  5 
o'clock,  he  needed  assistance  to  get  off  the  train,  and  he  says 
he  needed  this  assistance  because  "I  could  not  handle  my 
arm  and  leg.  I  could  not  step  down  from  the  steps  to  the 
platform  without  some  assistance."  Two  traveling  men  as- 
sisted him  off  the  train  by  iaking  hold  of  his  arms,  one  on 
each  side,  and  then  assisted  him  to  the  hotel,  which  was 
across  the  street  and  railway  tracks  from  the  station.  At 
the  hotel  he  wrote  his  name  on  the  register,  and  then,  with 
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the  porter's  assistance,  walked  to  the  elevator  and  thence  to 
his  room.  He  remained  in  his  room  during  the  evening,  the 
night,  and  the  following  forenoon.  In  the  evening  he  par- 
took of  a  little  lunch  in  his  room,  and  retired  about  9  o'clock, 
the  porter  assisting  him  to  remove  his  clothing  and  to  get 
into  bed.  About  noon  of  the  following  day  he  arose,  dressed, 
and,  with  the  porter's  assistance,  walked  downstairs.  In  the 
afternoon,  at  about  2  o'clock,  he  left  the  hotel  to  walk  to  the 
depot  The  two  men  who  had  helped  him  off  the  train  the 
day  before  again  assisted  him  to  the  depot.  At  this  time  he 
found  that  his  leg  and  arm  were  in  about  the  same  condition 
as  the  day  previous.  Mentally  he  felt  no  ill  effects,  and,  so 
far  as  he  could  tell,  his  faculties  were  not  clouded  or  dulled. 
At  about  2  o'clock  he  was  assisted  in  getting  onto  the  train 
and  into  the  coach  of  the  train  for  La  Crosse,  where,  except- 
ing for  a  short  stop  at  Winona,  he  remained  until  he  landed  at 
West  Salem.  At  about  9  o'clock  in  the  evening  he  got  off 
the  train  at  Winona,  went  to  a  lunchroom  for  some  limch, 
and  then  returned  to  the  car.  Here  he  received  some  help 
from  a  gentleman  in  mounting  the  step  of  the  car.  He  re- 
sumed his  place  in  the  car,  and  after  leaving  the  station  told 
the  conductor  that  he  was  not  well  and  wanted  to  get  home, 
and  requested  that  he  be  called  in  order  to  get  off  the  train 
at  La  Crosse.  The  persons  in  charge  of  the  train  and  car 
wherein  plaintiff  rode  were  thus  informed  of  his  illness  and 
of  his  desire  to  get  off  the  train  at  La  Crosse. 

He  did  not  hear  the  call  for  La  Crosse,  and  did  not  dis- 
cover this  fact  until  the  train  had  passed  La  Crosse.  He  then 
put  on  his  overshoes,  got  up,  walked  to  the  conductor  in  the 
front  end  of  the  car,  and  stated  that  he  wanted  to  get  off 
at  La  Crosse.  The  conductor  informed  him  that  they  had 
passed  La  Crosse,  and  that  he  could  not  let  him  off  at  the 
place  where  they  were,  but  must  take  him  to  the  next  station, 
West  Salem.  This  angered  him  somewhat,  but  he  soon  be- 
came composed  and  resumed  his  seat  and  rode  to  West  Sa- 
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lem.  Here  he  got  off  the  train,  the  conductor  and  Mr.  Wood, 
the  hotel  keeper  at  this  place,  helping  him  off,  and  Mr.  Wood 
assisted  him  in  walking  to  the  hoteL  This  was  between  11 
and  12  o'clock.  Mr.  Wood  provided  him  with  lodging  by 
having  him  occupy  a  room  with  a  Mr.  Larson,  with  whom 
Nelson  had  been  intimately  acquainted  for  a  number  of 
years.  Nelson  states  that  he  felt  sick,  weak,  and  tired, 
and  was  in  about  the  same  condition  as  theretofore;  that  he 
did  not  know  the  nature  of  his  af&iction  and  how  serious  it 
was,  but  that  he  was  somewhat  frightened  and  anxious  to 
get  home  to  get  help.  He  says  he  undressed  to  retire  with- 
out Larson's  assistance;  but  Larson  states  that  he  had  ob- 
served that  Nelson  was  lame,  and  that  he  helped  him  to  xe- 
move  his  shoes  and  clothing  and  to  retire.  Nelson  states  that 
he  did  not  sleep  well ;  that  he  was  restive  and  nervous ;  that  he 
awoke  at  6  o'clock  in  the  morning,  felt  fatigued,  had  no  ap- 
petite, wanted  no  breakfast;  that  his  left  leg  and  his  arm 
were  unruly  and  would  not  take  hold  of  anything  like  his 
right  arm;  and  that,  excepting  that  he  got  up  and  went  ta 
the  toilet  for  a  drink  of  water,  he  remained  in  his  bed  until 
about  3  o'clock  in  the  afternoon.  Larson  assisted  him  to 
dress  when  he  got  up  in  the  afternoon.  They  conversed 
somewhat,  and  Larson  says  that  Nelson's  mind  was  some- 
what dazed,  and  he  was  not  as  he  was  before.  He  helped 
him  downstairs.  Nelson  stated  that  he  wanted  to  go  home 
on  the  train  leaving  about  5  o'clock.  With  Larson's  assist- 
ance he  walked  from  the  hotel  to  Johnson's  store,  where  he 
recognized  and  spoke  to  persons  he  had  known.  They  then 
returned  to  the  hotel,  and,  with  Larson's  help,  he  walked  into 
the  dining  room,  where  he  partook  of  some  tea  and  toast 
Larson  testifies  that  he  observed  his  face  and  noticed  that 
the  left  side  of  his  mouth  dropped,  and  that,  when  he  at- 
tempted to  drink  tea,  some  of  it  escaped  from  this  side  of  his 
mouth.  After  supper  he  reclined  on  a  lounge  until  about  7 
o'clock,  when  they  went  to  the  train.     Larson  and  another 
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gentleman  assisted  him  to  walk  to  the  train  and  put  him  on 
hoard.  Larson  went  with  him  to  La  Crosse,  where  he  and 
the  brakeman  helped  Kelson  off  the  train.  Larson  and  a 
haekman  helped  him  into  a  hack,  took  him  to  his  home,  and 
helped  him  into  the  house,  when  Larson  and  the  members  of 
the  family  immediately  assisted  him  upstairs.  Larson  testi- 
fies that  they  half  carried  and  that  he  half  walked  up  stairs 
to  his  bedroom,  where  the  family  helped  to  undress  and  as- 
sist him  to  bed.  Dr.  Gunderson  was  immediately  called  and 
soon  appeared.  He  examined  him  and  describes  him  as  being 
numb  in  the  whole  left  side  of  his  body,  including  the  tongue 
and  face.  He  could  move  his  left  arm  and  foot  somewhat, 
but  was  weak  and  feeble ;  tongue  would  fall  to  one  side ;  was 
able  to  talk ;  sensorium  a  little  cloudy,  not  as  bright  as  before ; 
thought  he  was  suffering  from  quite  a  severe  hemorrhage, 
which  was  increasing.  During  the  first  twenty-four  hours 
he  became  so  entirely  paralyzed  that  he  could  not  move  his 
whole  left  side.  His  mind  was  a  little  cloudy,  and  he  thought 
he  would  not  recover  from  the  ailment. 

Nelson  was  well  acquainted  with  the  hotel  keeper.  Wood, 
Mr.  Larson,  and  .others  at  West  Salem.  He  knew  that  there 
was  telegraphic  communication  with  La  Crosse  and  tele- 
phonic connection  between  the  hotel  and  his  home.  He  was 
acquainted  with  the  physicians  in  practice  there.  He  sought 
no  medical  aid  at  this  place,  nor  did  he  send  for  members 
of  his  family  or  his  family  physician  at  La  Crosse.  The 
opinion  evidence  of  the  physicians  was  to  the  effect  that 
paralysis  is  caused  by  the  rupture  of  a  blood  vessel  in  the 
brairi.  This  permits  suffusion  of  the  blood  and  consequent 
pressure  on  the  brain,  destroying  or  impairing  the  centers  of 
motion  or  sensation.  The  degree  of  paralysis  depends  upon 
the  extent  of  the  hemorrhage.  The  extent  of  the  hemorrhage 
is  judged  by  the  indirect  symptoms  of  the  degree  of  impair- 
ment of  motion  and  sensation.  The  progress  of  the  hem- 
orrhage and  its  cessation  and  recurrence  can  be  diagnosed 
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only  by  the  variations  of  these  paralytic  symptoms.  The  ap- 
proved medical  treatment  is  to  keep  the  patient  and  his  en- 
vironment as  quiet  as  possible,  place  him  in  a  reclining  posi- 
tion with  the  face  upright,  his  head  slightly  elevated,  to  apply 
packs  of  ice  to  his  head,  and  to  evacuate  his  bowels.  Excite- 
ment of  the  brain  and  nervous  system  from  fright,  anger, 
motion,  or  intense  mental  strain  are  injurious  to  the  patient 
in  the  early  stages  of  the  ailment  and  tend  to  produce  a  re- 
currence of  the  hemorrhage.  The  causes  producing  the 
lesions  of  the  brain  and  the  resulting  paralysis  are  not  defi- 
nitely known.  It  comes  to  persons  imder  all  circumstances 
and  conditions,  varying  from  extreme  shocks,  violent  motion, 
and  excitement  to  conditions  of  absence  of  shock,  absolute 
quiet  and  repose,  both  mental  and  physical.  In  response  to 
hypothetical  questions  based  on  the  evidence  adduced,  the 
physicians  gave  it  as  their  opinion  that  on  Tuesday  even- 
ing Nelson  suffered  a  slight  paralysis  from  a  hemorrhage 
which  soon  reached  its  climax,  and  that  it  had  stopped  flow- 
ing before  Thursday  evening  when  he  arrived  at  La  Crosse ; 
that  his  condition  kept  growing  worse  during  the  night  and 
day  at  West  Salem  and  upon  his  return  hoi^e  Friday  night ; 
that  this  aggravation  of  his  condition  indicated  a  recurrence 
of  the  hemorrhage;  and  that  such  a  result  was  caused  by 
the  excitement  incident  to  the  worry,  physical  efforts,  and 
mental  strain  to  which  he  was  subjected  by  being  taken  to 
West  Salem,  his  stay  there,  and  his  return  to  La  Crosse,  and 
the  consequent  delay  in  receiving  care,  rest>  quiet,  and  appro- 
priate treatment  at  his  home. 

The  case  was  submitted  to  the  jury  by  a  special  verdict 
They  found  that  defendant  was  negligent  in  carrying  Nelson 
by  La  Crosse ;  that  from  being  so  carried  by  his  paralysis  was 
aggravated;  that  such  aggravation  of  Nelson's  paralysis  was 
the  natural  and  proximate  result  of  defendant's  negligence  in 
carrying  him  by  La  Crosse;  and  that,  in  the  light  of  the  at- 
tending circumstances,  a  person  of  ordinary  intelligence  and 
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prudence  ought  to  have  foreseen  that  some  injury  might  re- 
sult to  Nelson.  The  court  awarded  judgment  for  plaintiflF 
on  the  verdict  for  the  amount  assessed  by  the  jury,  and  for 
costs.     This  is  an  appeal  from  such  judgment 

Edward  M.  Hyzer,  for  the  appellant. 

For  the  respondent  there  were  briefs  by  Morris  £  Hart- 
well  and  Winter  <£  Each,  and  oral  argument  by  Thomas  Mor- 
ris  and  Frank  Winter. 

SiBBECKEE,  J.  The  errors  assigned  for  reversal  of  the 
judgment  go  to  the  sufficiency  of  the  facts  to  establish  that 
Nelson  suffered  an  injury  through  defendant's  negligence, 
the  want  of  any  evidentiary  basis  for  the  opinion  evidence 
of  the  physicians  examined  as  experts  concerning  any  change 
in  Nelson's  condition  after  Thursday  evening  from  what  it 
had  been  theretofore,  and  to  alleged  fatal  defects  in  the  hypo- 
thetical questions  propounded,  in  that  they  assumed  facts 
inconsistent  with  undisputed  evidence,  and  other  facts  which 
were  mere  speculations  and  conjectures,  wholly  unsupported 
by  the  evidence  and  contrary  to  all  reasonable  inferences 
from  the  facts  in  the  case.  It  is  also  claimed  that  the  hypoth- 
eses so  assumed  and  propounded  omitted  many  facts  shown 
by  the  evidence  which  are  necessary  and  essential  to  enable 
the  expert  to  give  an  intelligent  and  correct  opinion  on  the 
subject.  In  view  of  the  nature  of  the  injury  complained  of 
and  the  conditions  surroimding  it,  a  proper  consideration  of 
these  questions  necessitates  a  close  scrutiny  of  the  facts  and 
circximstanees  adduced  by  the  evidence  to  ascertain  their  logi- 
cal and  natural  consequences.  For  this  purpose  the  some- 
what extended  and  detailed  statement  of  the  evidentiary 
facts,  as  heretofore  given,  is  required  as  the  basis  for  the  in- 
ferences which  are  decisive  of  the  questions  raised.  It  may 
be  well  to  consider  first  whether  the  hypothetical  questions, 
as  framed,  omitted  material  and  essential  evidentiary  facts, 
within  the  scope  of  the  inquiries  to  which  they  were  directed. 
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The  facts,  suggested  under  the  objection  as  being  material  to 
the  inquiry  but  omitted,  are  evidentiary  circumstances  and 
conditions,  which,  though  bearing  on  the  inquiry  propounded, 
are,  hoTvever,  merely  cumulative  of  what  the  hypothesis  in- 
cluded, and  are  covered  by  the  facts  assumed.  Omission  to 
Btate  them  in  detail  cannot  affect  the  competency  of  the  ques- 
tion nor  the  answer  thereto,  since  the  expert  must  be  pre- 
sumed to  have  taken  into  consideration  all  the  facts  expressly 
stated  and  what  they  necessarily  implied.  We  deem  the  ques- 
tions sufficiently  inclusive  of  all  evidentiary  facts  within  the 
scope  of  the  inquiry. 

It  IB  urged  with  much  force  that  it  was  clearly  erroneous 
to  take  the  opinion  of  physicians  as  to  Nelscm's  condition  and 
to  state  the  progress  of  his  illness  up  to  the  time  he  went 
through  La  Crosse  on  Thursday  evening,  without  including 
his  condition  from  this  time  to  liie  time  of  his  arrival  at  home 
on  Friday  evening.  This' contention  rests  4)rincipally  on  the 
^ound  that  no  correct  and  reliable  inference  can  be  made  by 
experts,  in  cases  of  this  nature,  without  taking  into  consid- 
eration all  the  events  and  facts  descriptive  of  the  illness  from 
its  inception  to  its  most  serious  stage,  and  that  from  its  na- 
ture it  is  impossible  to  ascertain  the  state  and  progress  of  the 
illness  by  the  indirect  symptoms  of  paralysis.  We  do  not 
find  the  first  of  these  claims  well  founded.  The  opinions 
asked  for  were  based  on  a  series  of  facts  which  are  understood 
and  relied  on  as  descriptive  and  symptomatic  of  brain  lesion 
^md  cerebral  hemorrhage,  and  are  said  to  be  known  and  re- 
lied on  in  medical  science.  The  argument  that  this  may 
be  conceded  and  yet  leave  the  vital  objection  unanswered, 
namely,  that  none  of  the  symptoms  or  conditions  enables  the 
expert  to  judge  whether  cerebral  hemorrhage  had  ceased  on 
Thursday,  is  answered  by  the  testimony  of  the  experts  that 
the  facts  proven  show  a  stoppage  of  the  hemorrhage.  The 
explanation  of  this  conclusion,  that,  if  it  had  not  so  ceased, 
Nelson's  condition  on  Thursday  would  necessarily  have  varied 
-and  have  grown  more  serious  from  time  to  time  than  it  in 
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fact  appeared,  is  not  so  against  reason  and  common  sense 
that  it  must  be  rejected  as  wholly  incredible  and  conjectr 
nral.  True  the  witnesses  admitted  that  the  extent  of  a  hemor- 
rhage in  the  brain,  when  it  has  once  commenced  and  con- 
tinues, what  it  may  result  in,  and  the  prc^osis,  may  be  very 
uncertain,  yet  they  testify  that  a  knowledge  of  the  progress 
of  the  ailment  throughout  its  history  enables  them  to  know 
at  any  stage  of  the  trouble  by  an  arrest  in  the  progress  of 
the  paralysis  whether  the  incipient  hemorrhage  has  ceased. 
An  uninterrupted  hemorrhage  is  said  to  be  accompanied  by 
marked  symptoms  of  increasing  paralysis.  The  attending 
physician  and  Dr.  Callaghan  both  testify  that  the  facts  left 
no  uncertainty  as  to  l^elson's  condition  on  Thursday,  and 
that  the  hemorrhage  had  stopped  on  that  day.  They  also 
testify  that  the  case  showed  symptoms  of  a  renewal  of  the 
hemorrhage  after  Thursday  and  before  Friday  evening.  We 
find  no  objection  to  this  class  of  testimony.  It  is  clearly  with- 
in the  field  of  opinion  evidence.  Such  inferences  from  ab- 
normal conditions  are  not  within  the  field  of  common  knowl- 
edge, and  can  only  be  made  by  persons  possessed  of  expert 
knowledge  on  the  subject  These  requirements  were  fulfilled 
by  the  witnesses  produced,  and  their  testimony  was  properly 
received  in  the  case.  Upon  like  considerations  it  must  be 
held  that  the  hypothetical  questions  propounded  to  the  phy- 
sicians as  to  l^elson's  condition  after  he  had  been  carried  by 
La  Crosse  and  up  to  the  time  the  attending  physician  saw 
him  the  following  Friday  evening  were  not  objectionable 
upon  either  of  the  grounds.  Such  testimony  was  properly  re- 
ceived. With  this  testimony  in  the  case,  the  contention  that 
the  verdict  is  not  supported  by  evidence  tending  to  show  that 
Kelson  was  injured  by  defendant's  negligence  cannot  be  sus- 
tained. We  find  that  the  testimony,  showing  a  change  in  Nel- 
son's o(mdition  on  Friday,  is  sufficiently  clear  in  its  tendency 
and  effect  It  appeared  that  his  trouble  had  progressed  to  a 
worse  and  more  serious  stage  from  that  of  the  day  before.  It 
also  appeared  that  this  aggravated  condition  was  attributable 
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to  the  fact  of  his  being  subjected  to  the  mental  strain  and  ex- 
citement^ and  the  physical  exertions  he  had  to  undergo  on 
account  of  his  stay  at,  his  traveling  to  and  from,  West  Salem, 
and  his  failure  to  obtain  the  quiet,  rest,  and  medical  atten- 
tion he  would  have  had  had  be  been  at  home  during  this  time. 

It  is  further  claimed  that  Nelson  was  guilty  of  contribu- 
tory negligei^ce  in  his  attempts  to  walk  about  West  Salem 
and  in  his  omission  to  procure  the  aid  of  a  physician  at  West 
Salem  or  that  of  his  family  physician,  whom  he  could  have 
reached  from  this  place.  It  appears  that  neither  Nelson  nor 
his  friends  understood  the  nature  of  his  physical  condition, 
nor  were  they  apprised  that  he  was  suffering  from  a  brain 
lesion  accompanied  by  cerebral  hemorrhage.  He  was  not  in- 
formed that  his  condition  required  immediate  medical  atten- 
tion. He  believed  that  the  physical  exercise  taken  by  him 
was  conducive  to  his  improvement.  Under  such  circum- 
stances his  failure  to  seek  medical  advice  and  assistance  at 
West  Salem  and  his  conduct  in  walking  about  the  place  do 
not  in  themselves  clearly  show  negligence  on  his  part  that 
the  court  could  so  declare  it  as  matter  of  law,  and  the  de- 
termination of  the  question  required  submission  to  the  jury 
upon  all  the  evidence  in  the  case. 

Error  is  assigned  upon  the  court's  instruction  given  the 
jury  in  connection  with  question  6  of  the  special  verdict. 
Without  comment  or  explanation  the  court  read  to  them  ques- 
tion 5,  whereby  they  were  to  determine  whether  or  not,  if 
they  found  Nelson's  condition  was  aggravated  after  he  was 
carried  by  La  Crosse,  such  aggravation  was  the  natural  and 
probable  result  of  defendant's  negligence,  and  then  proceeded, 
reading  to  them  question  6,  which  was  if  the  jury  found  the 
aggravated  condition  referred  to  in  the  sixth  question  ex- 
isted, and  was  attributable  to  defendant's  negligence, 

"then  ought  a  person  of  ordinai*y  intelligence  and  prudence 
to  have  foreseen  that  some  injury  might  result  to  the  plaintiff 
in  the  light  of  the  attending  circumstances." 
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And  then  instructed  the  jury : 

"It  is  not  necessary  in  answering  this  question  for  you  to 
find  that  at  that  time,  by  reason  of  his  being  carried  by,  that 
aggravated  paralysis  might  be  the  natural  and  probable  re- 
sult of  such  negligence,  but  it  is  sufficient  if  it  now  appears 
to  have  been  a  natural  and  probable  consequence  of  such  neg- 
ligent act,  if  you  find  that  it  was  a  negligent  act," 

The  objections  urged  to  this  instruction  are  that  it  con- 
fused the  ideas  of  proximate  cause,  embodied  in  questions  5 
and  6,  and  failed  to  preserve  the  distinction  between  the  two 
elements  as  there  set  out  These  criticisms  are  pertinent,  and 
the  course  pursued  by  the  court  was  clearly  a  misdirection, 
in  that  the  jury  were  instructed  to  pursue  a  course  of  inquiry 
in  arriving  at  the  determination  of  these  questions  which  is 
directly  contrary  to  that  given  for  ascertaining  facts  by  ques- 
tion 6,  namely,  whether  a  person  of  ordinary  intelligence  and 
prudence,  in  the  light  of  the  circumstances  surrounding  the 
commission  of  the  negligent  acts,  ought  to  have  anticipated 
that  such  negligence  might  cause  injury  to  some  one.  This 
fa«t  the  jury  must  ascertain  from  viewing  the  situation  as 
presented  at  the  time  of  the  omission  of  the  alleged  duty,  in 
the  light  of  the  circumstances  attending  such  default,  and  is 
not  to  be  inferred  from  the  consequences  thereof.  It  seems 
quite  evident  that  the  instruction  was  misleading  and  was 
improperly  applied  to  the  inquiry  under  question  6.  How- 
ever, another  consideration  upon  this  branch  of  the  case 
obviates  any  prejudicial  error  such  misdirection  might  other- 
vidse  have  caused,  namely,  the  undisputed  state  of  the  evi- 
dence material  to  this  inquiry.  As  applied  to  the  facts  be- 
fore us,  the  inquiry  is  whether,  in  the  light  of  the  attending 
cLrcamstances,  the  •persons  in  charge  of  the  train,  who  n^ 
ligently  carried  Nelson  in  his  sick  condition  by  La  Crosse, 
ought  to  have  anticipated  that  this  might  cause  him  some 
injury.  The  facts  of  his  affliction,  which  need  not  be  here 
restated,  were  brought  to  the  attention  of  the  trainmen  and 
Vol.  130—15 
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they  were  requested  to  put  faim  off  at  La  Crosse,  and  in- 
formed that  he  desired  to  get  home  for  care  and  treatment 
It  seems  obvious  that,  under  such  circumstances,  an  ordi- 
narily prudent  person  would  know  that  a  sick  person  must 
necessarily  be  injured  to  some  extent  from  the  excitement  in- 
cident to  the  worry,  disappointment,  and  mental  strain,  and 
the  additional  physical  exertion  required  for  the  extra  travd, 
his  stay  among  'Strangers  at  the  hotel,  and  the  delay  in  re- 
ceiving  proper  rest,  care,  and  medical  attention.  That  de- 
fendant negligently  carried  Nelson  by  La  Crosse,  tiiat  his 
condition  was  in  fact  worse  thereafter,  and  tdiat  this  was  the 
natural  and  probable  result  of  defendant's  negligence,  are 
facts  found  by  the  jury,  thus  leaving  only  the  fact  of  reason- 
able anticipation  of  injury  under  the  circumstances  neces- 
sary to  establish  liability.  As  we  have  shown,  the  court 
should  have  held  as  matter  of  law  that  this  fact  was  estab- 
lished, and  hence  any  error  in  submitting  it  to  the  jury  can- 
not avail  defendant.  That  the  duty  of  reasonable  anticipa- 
tion of  injury  from  negligent  acts  may  be  so  apparent  from 
the  facts  that  it  is  to  be  inferred  as  matter  of  law  has  been 
held  in  various  cases.  A  reference  to  Allen  v.  Voje,  114  Wis. 
1,  89  N.  W.  924,  will  suffice.  There  the  subject  was  consid- 
ered and  discussed  and  cases  collected  on  this  subject. 

We  must  hold  that  the  evidence  fully  supports  the  verdict 
and  the  judgment  and  that  no  prejudicial  error  is  shown  in 
the  record. 

By  the  Court. — Judgment  affirmed* 
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Stats  ex  bkl.  Skogstad,  Appellant^  vs.  Andsbbon*  Inter- 
pleaded, and  others,  Bespondents. 

November  X^— December  4,  1906. 

Certiorari:  When  Uaued:  DUcretion:  Partiee:  Eighwaye:  Review  of 
atoard  of  damages :  Adequate  remedy. 

1.  The  writ  of  certiorari  is  not  a  writ  of  riglit,  but  la  issued  only 

in  the  discretion  of  the  court  as  an  extraordinary  process  when 
other  and  ordinary  remedies  are  inadequate. 

2.  A  writ  of  certiorari  cannot  issue  save  on  the  relation  of  a  iMtrty 

to  the  record  sought  to  be  reviewed,  either  in  name  or  in  sub- 
stance, in  the  sense  that  the  decision  sought  to  be  reviewed 
would  inyolve  special,  immediate,  and  direct  injury  to  his  in- 
terests. 
:3.  A  taxpayer  as  an  individual,  on  behalf  of  himself  and  other  tax- 
payers similarly  situated,  sued  out  a  writ  of  certiorari  to  re- 
view and  annul  the  decision  of  an  appellate  Jury  appointed  by 
the  county  judge  to  review  an  award  of  damages  to  A.,  result- 
lag  from  the  opening  of  a  highway  through  his  premises  upon 
an  application  signed  by  relator  and  otHers,  A.  being  the  ap- 
pellant   Held: 

(1)  The  decision  of  the  Jury  merely  created  an  ostensible  and 
prima  facte  claim  against  the  town:  legal  if  Ihe  decision  was 
valid,  no  claim  in  fact  or  law  if  the  appellate  proceedings  were 
void. 

(2)  The  town  being  a  legal  person  capable  of  making  its  own 
defenses,  the  effect  of  the  decision  of  the  Jury  on  the  plaintiff 
was  neither  special,  immediate,  nor  direct.  It  was  not  special, 
for  it  fell  upon  him  only  in  common  with  the  great  body  of  tax- 
payers. It  was  not  direct  or  immediate,  for  it  fell  upon  the 
town  and  reached  the  relator  only  through  the  general  process 
of  taxation. 

(8)  While  taxpayers  might  in  a  proper  case  invoke  the  aid  of 
the  court  to  prevent  the  depletion  of  the  common  treasury  or 
prevent  an  illegal  charge  thereon,  the  primary  duty  and  right 
to  resist  such  injury  rested  on  the  town  itself  acting  by  its  con- 
stituted authorities,  and  the  relator  could  not  be  heard  to  cham- 
pion the  rights  of  the  town  without  showing  that  the  officers  re- 
fused to  do  so  either  by  words  or  acts. 

(4)  Before  the  relator  could  suffer  any  injury  from  the  award 
of  the  Jury  it  must  be  presented  either  to  the  town  board  or  to 
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the  electors  In  town  meeting,  and  no  presumption  exists  that 
either  body  would  allow  or  pay  It  If  Illegal. 

(5)  If  the  award  were  disallowed  by  the  town  board  or  town 
meeting  the  claimant.  In  order  to  enforce  It,  must  sue  upon  the 
award,  and  In  that  suit  all  the  grounds  of  Invalidity  suggested 
by  the  petition  or  writ  would  be  available  for  consideration. 

(6)  The  court  rightly  exercised  its  discretion  in  quashing  the 
writ 

!Aj»peal  from  an  order  of  the  circuit  court  for  Trempea- 
leau county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

Appeal  from  order  quashing  writ  of  certiorari  sued  out 
by  the  relator  as  an  individual  taxpayer  on  behalf  of  him- 
self and  other  taxpayers  similarly  situated  to  review  and 
annul  the  decision  of  an  appellate  jury  appointed  by  the 
county  judge  of  Trempealeau  county  to  review  the  award  of 
damages  to  one  Anders  Anderson  resulting  from  the  opening 
of  a  highway  through  his  premises  upon  an  application  signed 
by  Skogstad  and  other  residents,  Anderson  being  appellant — 
the  alleged  grounds  of  invalidity  in  the  proceedings  of  said 
jury  being  that  the  county  judge  excused  one  of  the  struck 
jurymen  after  the  precept  was  issued  and  before  the  time 
jSxed  for  them  to  meet,  without  notice  to  the  supervisors  of 
the  town  or  to  any  of  the  interested  parties ;  that  the  sheriff 
summoned  a  talesman  without  knowledge  or  consent  of  and 
without  notice  to  the  supervisors  or  any  of  the  interested  par- 
ties; that  such  talesman  was  on  the  original  list  of  fifteen 
names,  and  was  stricken  off  by  one  of  the  parties  and  there- 
fore unqualified;  that  the  county  judge  did  not  appear  at 
the  time  and  place  fixed  in  the  precept  for  the  meeting  of  the 
jury;  and  that  the  jury  was  not  sworn  by  the  county  judge. 
The  writ  being  addressed  both  to  the  town  clerk  and  to  the 
county  judge,  the  former  made  return  of  the  entire  record  in 
his  office,  and  the  county  judge  made  return  that  none  of  the 
record  remained  with  him,  but  all  had  been  transmitted  to 
and  filed  with  the  town  clerk,  but  added  a  narrative  of  the 
proceedings,  from  which  appears  the  fact  of  the  excusing  of 


4]  AUGUST  TERM,  1906.  229 

State  ex  rel.  Skogstad  v.  Anderson,  130  Wis.  227. 

one  of  the  jurymen  before  the  return  day  of  the  precept,  the 
direction  to  the  sheriff  to  summon  a  talesman,  of  which  no 
notice  was  given  either  to  the  supervisors  of  the  town  or  to 
the  relator,  and  that  the  sheriff  did  summon  one  Frederick- 
son,  whose  name  was  stricken  from  the  original  jury  list; 
also  that  the  county  judge  did  not  appear  at  all  at  the  meet- 
ing of  the  jury,  who  therefore  were  not  sworn  by  him.  On 
his  application,  Anderson,  the  landowner,  was  joined  as  a 
party  defendant  by  way  of  interpleader.  He  first  moved  to 
strike  out  all  of  the  return  of  the  county  judge  and  certain 
narrative  matter  in  the  return  of  tlie  town  derk  not  appear- 
ing of  record  and  not  responsive  to  the  writ,  and  further 
moved  to  quash  the  writ  for  the  reason  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  it  ap- 
pears by  the  petition  that  the  relator  is  not  a  proper  party  to 
the  action,  also  that  he  has  adequate  remedy  at  law,  and  that 
he  has  been  guilty  of  laches ;  whereupon  the  court  entered  an 
order  reciting  that  it  appeared  that  the  petition  does  not  show 
a  proper  case  for  the  allowance  of  the  writ,  and  that  upon  the 
equities  of  the  case  the  same  should  not  be  permitted  to  lie, 
and  was  improvidently  issued,  ordering  that  the  writ  be 
quashed  and  Anderson  recover  costs  from  the  relator,  Slcoj- 
stad,  from  which  order  Skogstad  brings  this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
8,  G.  Oilman^  and  for  the  respondents  on  that  of  R,  8.  Cowie. 

DoDOB,  J.  The  writ  of  certiorari  is  not  a  writ  of  right, 
but  is  issued  only  in  the  discretion  of  the  court  as  an  extra- 
ordinary process  when  other  and  ordinary  remedies  are  in- 
adequate. Harris,  Certiorari,  §  43;  Knapp  v.  Heller,  32 
Wis.  467;  8tate  ex  rel.  8chintgen  tr.  La  Crossp.,  101  Wis. 
208,  77  K  W.  167;  8tate  ex  rel.  Mcggett  v.  O'Neill  104 
Wis.  227,  80  K  W.  447 ;  8tate  ex  rel.  Hallaiier  v.  Gosnell, 
116  Wis.  606,  619,  93  K  W\  542.  It  cannot  issue  save 
upon  the  relation  of  a  party  to  the  record  sousi^ht  to  be  re- 
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viewed^  either  in  name^  or  in  substance  in  the  sense  that  the 
decision  sought  to  be  reviewed  would  involve  special,  imme- 
diate,  and  direct  injury  to  his  interests.  6  Cyc  766  et  seq.; 
People  ex  rel.  Lawrence  v.  Schell,  6  Lans.  352;  Stale  ex 
rel.  MUwcuukee  Medical  College  v,  Chittenden,  127  Wis. 
468,  107  N.  W.  600 ;  State  ex  rel.  Sxdlivan  v.  Drake,  ante, 
p.  152,  109  N.  W.  982.  Applying  these  principles  to  the 
present  situation,  the  effect  of  the  decision  of  the  jury 
awarding  damages  to  Anderson  is  merely  to  create  an  os- 
tensible and  prima  facie  claim  against  the  town  of  Chim- 
ney Eock :  a  legal  claim  if  the  decision  of  the  jury  is  valid^ 
no  claim  at  all  in  fact  or  law  if  the  appellate  proceedings 
are  void,  as  relator  claims.  It  in  no  wise  affects  the  re- 
lator save  as  one  of  the  taxpayers -of  that  town.  Hence  it  is 
obvious  that  the  only  direct  effect  of  the  decision  or  its  en- 
forcement would  be  to  subject  the  town  to  a  liability.  The 
town  is  a  legal  person,  capable  of  making  its  own  defenses, 
and  the  effect  on  the  plaintiff  is  neither  special,  immediate, 
nor  direct.  It  is  not  special,  for  it  falls  upon  him  only  in 
common  with  the  great  body  of  taxpayers.  It  is  not  direct 
or  immediate,  because  it  first  falls  upon  the  town  and  reaches 
him  only  through  the  general  process  of  taxation,  whereby 
some  portion  of  the  town's  expenses  is  distributed  amongst 
the  property  owners.  Kircher  v.  Pederson,  117  Wis.  68,  74, 
93  N.  W.  813.  Another  consideration  tending  strongly  to 
justify  the  discretion  exercised  by  the  trial  court  in  quashing 
this  writ  is  that,  while  taxpayers,  as  also  stoddiolders  in  pri- 
vate corporations,  may  in  a  proper  case  invoke  the  aid  of  a 
court  to  prevent  depletion  of  the  common  treasury  or  to  pre- 
vent an  illegal  charge  thereon,  the  primary  duty  and  right 
to  resist  such  injury  rests  in  the  corporation  itself  acting  by 
its  constituted  authorities,  and  no  member  thereof  will  be 
heard  to  champion  the  rights  of  such  corporation  without 
showing  that  the  officers  refuse  to  do  so  either  by  words  or 
acts.     Cunningham  v.  Wechselberg,  105  Wis.  359,  361,  81 
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N.  W.  414;  State  ex  rd.  HdOauer  v.  Oomell  116  Wis.  606, 
93  N.  W.  642;  8iaU  v.  Brawnmg,  27  N,  J.  Law,  627,  529; 
6  Cjc  768,  769.  Before  the  lelator  cm  suffer  any  injury 
from  this  award  it  must  be  presented  either  to  the  town  board 
or  to  the  electors  in  town  meetings  and  there  is  surely  no 
presumption  that  either  body  will  allow  or  pay  it  if  illegal. 
Again,  it  being  disallowed,  the  respondent  Anderson  must 
sue  upon  it,  and  in  such  suit  all  the  grounds  of  invalidity 
suggested  by  either  the  petition  or  the  writ  now  before  us 
will  have  ample  opportunity  for  consideration.  For  these 
reasons,  without  searching  for  others,  we  think  the  trial  court 
rightly  exercised  its  discretion  in  quashing  the  writ. 
By  the  Court. — Order  appealed  from  is  affirmed. 


Faklst,  Bespondent,  vs.  Bxiebach  and  others.  Appellants. 

November  H — December  -J,  1906. 

Assault  and  battery:  Justification. 

1.  In  an  action  for  assault  and  battery  It  appeared,  amojig  other 

things,  that  plaintiff  entered  the  shop  of  defendants,  and  pub- 
licly and  peaceably  obtained  possession  of  a  union  card  under 
claim  of  right,  and  while  leaving  the  shop  was  attacked  by  de- 
fendants, assaulted,  and  beaten  severely  in  efforts  to  regain  pos- 
session of  the  card  by  force.  There  was  no  evidence  that  plaint- 
iff was  resisted  In  any  way  in  his  obtaining  peaceable  posses- 
sion of  the  card.  Held,  that  the  assault  and  battery  were  un- 
Jnstlflable. 

2.  In  such  case  whether  defendants  had  forfeited  their  right  to  the 

card  or  not  did  not  alter  the  situation.  It  was  sufficient  that 
the  union  claimed  the  right  to  remove  it,  and  that  plaintiff  went 
into  the  shop  to  get  possession  of  the  card,  and  did  get  posses- 
sion of  it  peaceably.    « 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county:  J.  J.  Fruit,  Circuit  Judge.    Affirmed. 
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This  action  was  brought  to  recover  damages  for  assault 
and  batteiy..  At  the  time  of  the  alleged  assault  and  battery 
plaintiff  was  a  butcher  workman  employed  in  the  city  of 
La  Crosse,  Wisconsin.  He  was  a  member  and  officer  of  an 
organization  commonly  known  as  the  Butchers'  Union.  The 
defendants  were  at  the  time  of  the  assault  and  battery  pro- 
prietors of  another  meat  market  in  said  city,  and  had  in 
their  shop  a  union  or  market  card  furnished  by  the  Butchers' 
Union.  On  the  day  of  the  assault  plaintiff  was  sent  to  the 
defendants'  shop  to  get  the  card.  He  entered  the  shop  and 
asked  one  of  the  defendants  for  the  card,  and  some  discus- 
sion arose  as  to  the  right  to  remove  it,  whereupon  plaintiff 
took  the  card  from  the  wall. and  walked  toward  the  door. 
The  defendants  attadted  him  and  forcibly  took  the  card  from 
him,  and  in  so  doing  struck  and  beat  him.  Thereafter  this 
action  was  commenced  by  plaintiff  for  assault  and  battery. 
The  answer  was  a  general  denial.  The  action  was  tried  by 
the  court  and  a  jury,  and  judgment  rendered  in  favor  of 
plaintiff  and  against  the  defendants,  from  which  this  appeal 
was  taken. 

(7.  L.  Hood,  for  the  appellants. 

For  ,the  respondent  there  was  a  brief  by  Higbee  £  Higbee, 
and  oral  argument  by  J.  E.  Higbee. 

Eebwin,  J.  But  two  questions  need  be  considered  upon 
this  appeal:  (1)  Did  the  plaintiff  get  peaceable  possession  of 
the  card?  and  (2)  Did  the  defendants  by  force  take  it  from 
the  possession  of  plaintiff,  and  in  so  doing  commit  an  assault 
and  battery?  Counsel  for  defendants  frankly  says  in  his 
brief:  "If  this  court  thinks  the  evidence  shows  no  justifica- 
tion, then  the  verdict  should  stand."  We  think  it  very  clear 
that  the  evidence  shows  no  justification.  The  plaintiff  en- 
tered the  shop  of  defendants,  and  publicly  and  peaceably  got 
possession  of  the  card  under  claim  of  right.  He  was  an  officer 
of  the  union  and  was  ordered  to  take  the  card,  for  what  rea- 
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flon  is  not  material.  There  is  evidence  that,  prior  to  the 
time  plaintiff  took  the  card,  the  secretary  of  the  union  noti- 
fied the  defendants  to  deliver  the  card,  that  they  had  forfeited 
the  right  to  have  it  in  their  shop.  Whether  the  defendants 
had  forfeited  their  right  to  the  card  or  not  does  not  alter  the 
situation.  It  is  sufficient  that  the  union  claimed  the  right  to 
remove  it,  and  that  plaintiff  went  to  the  shop  to  get  posses- 
sion of  it,  and  did  get  possession  of  it  peaceably.  There  is  no 
evidence  that  plaintiff  was  resisted  in  any  way  in  his  attempt 
to  get  peaceable  possession  of  the  card.  After  he  got  peace- 
able possession  and  was  leaving  the  shop  the  evidence  shows 
that  he  was  attacked  by  the  defendants,  assaulted,  and  beaten 
in  their  efforts  to  take  the  card  from  his  possession  by  force. 
The  evidence  shows  that  he  was  quite  severely  beaten,  that 
one  of  his  teeth  was  knocked  out,  his  lip  split,  and  his  eye 
blackened.  One  of  defendants  testified:  "I  reached  for  the 
card,  he  tried  to  keep  it,  and  I  tried  to  take' it,  and  I  saw  I 
could  not  get  the  card,  and  I  hit  him.  He  didn't  let  go  of 
it,  and  I  hit  him  again."  These  undisputed  facts  leave  no 
room  for  doubt  that  the  assault  and  battery  was  wholly  un- 
justifiable. Monson  v.  Lewis,  123  Wis.  683,  101  N.  W. 
1094;  Winter  v.  Beebe,  126  Wis.  379,  105  K  W.  953. 

By  the  Court. — ^The  ludgment  of  the  court  below  is  af- 
firmed. 


VAxmBBT,  Administrator,  Appellant,  vs.  Chicago  &  Nobth- 
WESTEBN  Railway  Company,  Respondent. 

November  H — December  4,  1906. 

Railroads:  Negligence:  Injuries  to  employees:  Sectionmen:  Assump- 
tion of  risk:  Contributory  neolioence:  Operation  of  trains:  Sig- 
nals and  warnings. 

1.  Under  the  evidence,  stated  In  the  opinion,  a  railroad  sectlonman, 
sent  to  place  a  flag  to  warn  trains  to  slow  down  as  they  ap- 
proached the  place  where  other  sectionmen  were  working,  Is  held 
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to  have  assumed  the  risk  of  his  own  safety  from  an  extra  train 
running  over  the  tracks  without  notice  or  warning  except  such 
as  resulted  incidentally  from  the  ordinary  noises  of  the  ti-ain^ 
including  such  hell  and  whistle  signals  as  were  customary. 

2.  Where  a  railroad  sectionman,  in  the  discharge  of  his  duty,  was 

killed  while  moving  toward  an  approaching  train  of  which 
there  was  an  unohstructed  view  for  600  or  800  feet  ahead  of 
him,  the  deceased  was  held  guilty  of  contrihutory  negligence 
precluding  recovery,  even  if  there  was  negligence  on  the  part 
of  the  railroad  company. 

3.  In  the  ahsence  of  statutory  regulation,  employees  of  a  railroad 

company  are  not  required  to  signal  hy  whistle  or  otherwise 
merely  because  the  train  is  rounding  a  curve. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  by  reason  of  injuries 
caused  by  the  alleged  negligence  of  the  defendant  October  8^ 
1904,  which  resulted  in  the  death  of  the  plaintiff's  intestate, 
then  in  the  employ  of  the  defendant  Issue  being  joined  and 
trial  had,  the  court  at  the  close  of  the  plaintiff's  testimony 
granted  a  nonsuit,  and  from  the  judgment  entered  thereon 
the  plaintiff  appeals.  The  evidence  tends  to  prove  that  the 
deceased  would  have  been  twenty  years  of  age  November  11, 
1904;  that  he  lived  with  his  father  at  North  La  Crosse,  near 
the  Burlington  shops;  that  his  father  had  for  many  years 
been  employed  as  a  switch-light  tender  for  the  Burlington 
Railway  Company  and  lived  about  four  blocks  from  the  rail- 
road tracks ;  that  the  deceased  commenced  helping  his  father 
in  such  work  when  he  was  about  ten  years  of  age,  and  after 
that  continued  to  help  him  in  such  work  until  he  entered  the 
employ  of  the  defendant  as  a  sectionman  in  1899,  since  which 
time  he  had  worked  for  the  defendant  as  a  member  of  a  sec- 
tion crew,  working  under  the  direction  or  control  of  a  sec- 
tion foreman  or  boss.  ^Miile  his  father  was  working  on  the 
railroad  and  for  ten  or  eleven  years  he  used  a  railroad  veloci- 
pede or  bicycle,  and  the  deceased  was  accustomed  to  ride  on. 
it  with  his  father  and  used  it  some  alone.  On  the  morning 
in  question  the  section  foreman  told  the  crew  of  which  the 
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deceased  was  a  member  to  go  to  -work  about  three  f  oiir11i& 
of  a  miler  east  of  Medary,  and  told  the  deceased  to  take  the 
velocipede  and  go  and  stick  up  a  slow-flag  half  a  mile  fur- 
ther east  of  the  place  where  the  men  were  to  be  at  work,  and 
then  to  return  and  work  with  the  men  until  after  dinner^ 
and  then,  if  he  (the  foreman)  did  not  return  after  diimer^ 
to  patrol  the  track.  The  men  were  to  raise  th^  track,  loosen 
the  rails,  raise  it  up,  and  surface  the  same.  The  purpose  of 
putting  up  a  slow-flag  was  to  caution  all  trains  going  west 
to  run  slowly  where  the  men  were  at  work.  The  foreman 
had  gotten  the  velocipede  a  day  or  two  before  for  that  pur- 
pose, and  cautioned  the  deceased  to  be  careful  in  using  it. 
Velocipedes  were  in  constant  use  on  railroad  tracks.  Some- 
times, in  patroling  the  track,  the  deceased  had  walked ;  some- 
times he  had  taken  more  men  and  a  handcar.  Such  direc- 
tions were  given  at  the  toolhouse  at  Medary,  400  or  500  feet 
from  the  tower,  about  7  o'clock  of  that  morning.  The  tower 
is  for  the  purpose  of  handling  the  interlocking  plant.  There 
was  an  extra  train  from  the  east  that  morning,  but  the  fore- 
man did  not  know  the  fact  when  he  sent  the  deceased  to  put 
up  the  slow-flag;  but  he  knew  that  there  were  extra  trains  on 
the  road  very  often.  Kegular  trains  run  on  schedule  time ; 
extra  trains  under  orders  from  the  train  dispatcher.  The 
slow-flag  was  so  ordered  for  no  particular  train,  but  for  any 
train  that  might  come.  Such  extra  trains  are  quite  frequent 
at  times — sometimes  three  or  four  a  day,  then  none;  but 
extra  trains  were  of  common  occurrence.  When  out  working 
on  the  road  there  was  no  way  for  the  men  to  know  whether 
extra  trains  were  coming.  Slow-flags  are  put  out  for  extra 
trains  as  well  as  regular  trains,  or  whether  any  are  known  to 
be  coming  or  not.  They  are  put  on  the  right-hand  side  of 
the  approaching  train,  and  mean  for  trainmen  to  have  their 
trains  under  control.  When  trains  are  coming,  men  working 
along  the  track  must  get  out  of  the  way.  Such  men  can- 
not keep  in  communication  with  the  tower  man  to  find  out 
whether  trains  are  coming.     They  are  liable  to  come  at  any 
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time.  In  going  up  to  put  out  the  slow-flag  the  deceased  went 
in  the  direction  of  the  mud  cut  that  morning.  That  cut  was 
between  600  and  600  feet  long  and  curves  two  degrees,  and 
the  curve  continues  for  a  considerable  distance  beyond  the 
cut.  StMiding  at  one  end  of  the  cut  a  person  could  easily  see 
a  railroad  train  as  it  entered  the  other  end  of  the  cut.  The 
accident  occurred  in  the  cut,  and  about  half  way  between  the 
middle  and  the  east  end.  The  deceased  could  have  seen  the 
approaching  train  600  or  800  feet  ahead  of  him  from  the 
place  where  he  was  struck.  There  were  no  printed  regula- 
tions as  to  the  duties  of  sectionmen  while  at  work,  except 
that  they  must  govern  themselves  according  to  all  trains. 
They  have  to  protect  themselves.  About  half  past  6  o'clock 
on  the  morning  in  question  the  telegraph  operator  in  the 
tower  got  a  report  from  Sparta,  seven  miles  distant,  that  an 
extra  train  was  approaching  from  the  east,  and  he  could  have 
told  the  section  foreman,  had  he  inquired,  but  he  did  not. 
He  was  in  the  habit  of  telling  any  one  who  asked  him.  The 
sectionmen  heard  one  long  whistle,  and  then,  after  the  train 
came  on  a  ways,  they  saw  the  handcar — ^velocipede — going 
under  the  engine,  breaking. 

William  8.  Burroughs,  for  the  appellant 

Edward  M.  Eyzer,  for  the  respondent. 

Cassodat,  C.  J.  Upon  the  evidence,  of  which  a  general 
smnmary  is  given  in  the  foregoing  statement,  the  trial  court 
granted  a  nonsuit.  On  the  part  of  the  plaintiff  it  is  claimed 
that  the  evidence  tends  to  prove  that  the  injury  was  caused 
by  the  negligence  of  the  section  foreman,  who  was  at  the 
time  a  co-employee  with  the  deceased  within  the  meaning  of 
the  statute.  Sec.  1816,  Stats.  1898,  as  amended  by  ch.  448, 
Laws  of  1903.  Such  negligence  is  said  to  consist  in  his  fail- 
ure to  ascertain  from  the  telegraph  operator  in  the  tower  that 
a  train  was  expected  to  arrive  from  the  east  and  then  to  in- 
form the  deceased  of  the  fact  before  sending  him  to  put  up 
the  slow-flag.     But  the  only  reason  for  sending  the  deceased 
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to  put  up  the  slow-flag  was  because  some  train  was  then  ex- 
pected from  the  east  It  might  be  quite  near  or  it  might  be 
quite  distant  After  putting  up  the  sl6w-flag  the  deceased 
was  to  return  and  work  with  the  crew  during  the  forenoon, 
and,  if  the  foreman  did  not  return,  then  he  was  to  patrol  the 
track  during  the  afternoon.  According  to  the  evidence  the 
slow-flag  was  to  inform  the  men  operating  the  train,  so  as  to 
keep  the  same  under  control.  As  stated  by  the  trial  court,  it 
is  not  the  practice  and  it  is  not  expected  that  the  section  fore- 
man will  be  with  his  crew  during  all  the  time  they  are  at 
work  When  so  at  work  they  necessarily  assume  the  risk  of 
their  own  safety.  This  court  has  recently  held  that  "section- 
men  upon  railroads  assume  the  risk  of  trains  of  all  sorts, 
'regular'  or  'wild,'  running  over  the  tracks  at  all  times  and 
at  such  rates  of  speed  as  are  attainable,  without  notice  or 
warning  except  such  as  results  incidentally  from  the  ordi- 
nary noises  of  the  train,  including  such  bell  and  whistle  sig- 
nals as  are  customary."  Ives  v.  Wis.  Cent.  R.  Co.  128  Wis. 
357,  107  N.  W.  452.  The  testimony  on  the  part  of  the 
plaintiff  brings  the  case  squarely  within  the  rule  thus  stated. 
The  statute  cited  precludes  recovery  where  the  injured  party 
is  guilty  of  contributory  negligence.  The  deceased  was  nec- 
essarily going  toward  the  approaching  train  at  the  time.  Ac- 
cording to  the  testimony  there  was  nothing  to  obstruct  his 
view  of  the  ti^ain  for  600  or  800  feet  ahead  of  him.  So,  as 
held  by  the  trial  court,  if  there  was  negligence  on  the  part 
of  the  defendant,  still  the  deceased  "was  equally  guilty  of 
contributory  negligence  on  his  part."  So  we  concur  with  the 
trial  court  in  holding  that  there  is  no  statute  requiring  the 
employees  of  a  railway  company  to  signal  by  whistle  merely 
because  the  train  is  rounding  a  curve.  Besides,  it  appears 
that  the  whistle  was  blown  some  time  before  the  accident. 
We  fail  to  find  any  reversible  error. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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LipsooMB,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

November  H — December  4,  1906, 

OrimintA  lau?:  Robbery:  Assault  toith  intent  to  rob:  Evidence:  Infor- 
mation: Suffloiency:  Statutes:  Pleading:  Variance:  Instructions 
to  fury:  Dangerous  weapons. 

1.  In  a  criminal  prosecution  for  an  assault  with  intent  to  rob,  the 

eTldence,  stated  in  the  opinion,  Is  held  tx>  sustain  a  yerdict  of 
guilty. 

2.  The  elements  of  the  crime  at  which  sec.  4375,  Stats.  189S,  is  di- 

rected are:  (1)  assault;  (2^)  actual  robbery;  (3)  being  armed 
with  a  dangerous  weapon;  and  (4)  intent,  if  resisted,  to  kill  or 
'malm,  or,  in  lieu  of  this  Intent,  actual  wounding  or  striking. 
Hence  an  information  charging  that  the  defendant  feloniously 
^assaulted  the  complaining  witness  and  put  him  in  fear  and  ac- 
tually robbed  him,  specifying  an  amount,  the  defendant  being 
armed  with  a  dangerous  weapon,  to  wit,  a  revolver,  wholly  omits 
the  fourth  element  and  does  not  charge  the  crime  defined  by 
that  section. 

3.  Such  information  does,  however,  charge  the  crime  defined  by 

sec  4376,  Stats.  1898  (providing  that  any  person  being  armed 
with  a  dangerous  weapon  who  shall  assault  another  with  in- 
tent to  rob  or  murder  shall  be  punished). 

4.  Although  such  information  charged  actual  robbery  instead  of  in- 

tent and  was  followed  by  a  verdict  of  guilty,  there  is  no  preju- 
dicial variance  between  the  statute,  the  information,  and  tho 
verdict,  since,  while  the  information  charged  more  than  the 
statute  required,  it  In  legal  effect  charged  also  all  that  the  stat- 
ute and  verdict  covered. 
-5.  In  a  criminal  prosecution  for  assault  with  intent  to  rob  being 
armed  with  a  dangerous  weapon,  the  court  stated  In  its  charge 
that  no  one  had  given  any  testimony  upon  the  question  whether 
the  defendant  was  armed  at  a  specified  time  and  place.  Held, 
that  testimony  of  the  defendant  that  he  had  no  revolver  on  the 
night  in  question  did  not  render  such  statement  erroneous,  since 
the  Jury  must  have  understood  the  charge  as  referring  to  ab- 
sence of  specific  testimony,  and  not  that  defendant's  testimony 
was  untrue  or  not  to  be  considered. 

6.  An  empty  revolver  merely  pointed  at  a  person,  and  not  used  to 

strike  with,  is  not  a  dangerous  weapon,  however  much  the  per- 
son at  whom  it  is  pointed  may  be  put  in  fear. 

7.  A  loaded  revolver  pointed  at  a  person  within  shooting  distance 

is  a  dangerous  weapon  as  a  matter  of  law. 
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8.  In  a  criminal  luroBecution  when  the  state  provea  that  a  gOR  or 

revolver  was  pointed  at  a  person  within  shooting  distance  with 
a  threat  or  other  words  indicating  intention  to  fire,  the  person 
assailed  not  knowing  but  that  it  is  loaded,  the  state  has  made 
prima  facie  proof  that  the  gun  or  reyolver  was  loaded  and  con- 
sequently a  dangerous  weapon. 

9.  Such  facts,  if  proven  beyond  a  reasonable  doubt,  conclusively  es- 

tablish an  assault,  are  prima  fade  proof  that  the  assault  was 
committed  with  a  dangerous  weapon,  and  it  then  devolves  upon 
the  defendant  to  show  that  the  weapon  was  not  loaded  in  order 
to  meet  the  presumption  that  it  was  loaded. 

10.  In  a  criminal  prosecution  for  an  assault  with  intent  to  rob  being 

armed  with  a  dangerous  weapon,  there  was  no  direct  proof  that 
the  revolver  was  loaded,  and  instructions  to  the  jury,  stated  in 
the  opinion,  are  held  erroneous  in  omitting  any  proper  insti  no- 
tion as  to  what  constituted  a  dangerous  weapon,  and  in  stating 
that  if  the  revolver,  as  used,  was  the  means  by  which  the  com- 
plaining witness  was  compelled  to  submit  to  the  robbery,  it  ^as 
thereby  shown  to  be  a  dangerous  weapon. 

11.  In  such  criminal  prosecution  it  was  error  to  refuse  a  requested 

instruction:  "Ton  are  instructed  that  if  you  can  reconcile  the 
evidence  before  you  upon  any  reasonable  hsrpothesis  consistent 
with  the  defendant's  innocence,  you  should  do  so,  and  in  that 
case  acquit  the  defendant,"  such  instruction  not  having  been 
covered  by  the  general  charge. 

Ebbob  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county :  A.  C.  Bbazee,  Judge.    Reversed. 

For  the  plaintiff  in  error  there  was  a  hrief  by  W.  E-  & 
F.  P.  Burke,  and  oral  argument  by  W.  E.  Burke. 

For  the  defendant  in  error  there  was  a  brief  by  the  Atlor- 
ney  Qeneral  and  J.  E.  Messerschmidt,  state  law  examiner, 
and  oral  argument  by  Mr.  Messerschmidt. 

WiwsLOW,  J.  The  plaintiff  in  error  (hereafter  called  the 
defendant)  was  convicted  in  the  municipal  court  of  Milwau- 
kee county  of  assault  upon  one  Fred  Seifert  with  intent  to 
rob,  being  armed  with  a  dangerous  weapon,  and  was  sen- 
tenced to  imprisonment  in  the  state  prison  therefor,  and 
prosecutes  this  writ  of  error  to  reverse  the  judgment 

The  defendant's  first  contention  is  that  the  verdict  is  con- 
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trary  to  the  evidence.  It  is  undisputed  that  the  defendant 
and  the  complaining  witness  Seifert  were  together  from  about 
7  o'clock  in  the  evening  of  December  20,  1905,  until  nearly 
morning,  going  from  saloon  to  saloon  in  the  city  of  Milwau- 
kee and  drinking;  that  when  they  first  met  defendant  had 
only  $1.40  and  Seifert  had  a  check  for  $15 ;  that  after  drink- 
ing at  Adam  Smith's  saloon  they  went  to  a  small  tailor  shop 
where  defendant  bought  a  suit  of  clothes  for  $2.75  and  put 
them  on;  that  Seifert  got  his  cheek  cashed  and  loaned  de- 
fendant $1.35,  to  pay  the  balance  for  the  clothes,  and  that 
they  spent  the  rest  of  the  night  at  various  saloons,  winding 
up  at  the  saloon  of  one  Ward  in  the  early  morning  hours,  at 
which  place  defendant  had  a  five-dollar  bill  and  paid  for  the 
drinks.  Seifert  testified  that  when  they  were  near  the  cor- 
.ner  of  Thirty-third  street  and  Sycamore  the  defendant  drew 
a  pistol  and  leveled  it  at  himj  threatening  to  shoot,  and  de- 
manded his  money,  and  went  through  his  pockets  and  took 
all  the  money  in  them,  and  afterwards  threatened  to  kill  him 
if  he  told  any  one,  and  compelled  him  to  go  with  the  defend- 
ant a  considerable  distance  in  the  direction  of  the  Ward  sa- 
loon, and,  when  under  a  viaduct,  searched  the  clothes  of  the 
complaining  witness  for  money,  but  found  none.  The  de- 
fendant admits  substantially  the  wanderings  of  the  night,  but 
denies  that  he  robbed  Seifert  or  that  he  had  any  pistol,  and 
alleges  that  Seifert  gave  him  the  $5  to  treat  with.  There  was 
some  evidence  tending  to  show  that  defendant  left  the  city 
for  several  days  after  the  occurrence,  for  the  purpose  of  avoid- 
ing the  officers,  and  it  also^  appeared  that  the  defendant  was 
previously  convicted  of  larceny.  While  the  foregoing  is  a 
very  condensed  statement  of  the  material  evidence,  it  is  not 
considered  that  it  would  be  profitable  to  enter  into  further 
details.  It  must  be  sufficient  to  say  that  after  careful  perusal 
we  are  unable  to  say  that  the  verdict  is  not  sustained  by  the 
evidence. 

It  is  next  contended  that  the  verdict  found  the  defendant 
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guilty  of  a  crime  not  charged  in  the  information.  The  in- 
formation charged  in  brief  that  the  defendant  feloniously 
assaulted  Seifert  and  put  him  in  fear  and  actually  robbed 
him  of  $13,  he  (the  defendant)  being  armed  with  a  danger- 
ous weapon,  to  wit,  a  loaded  revolver.  It  is  argued  that  the 
information  charged  a  crime  under  see.  4375,  Stats.  1898, 
which  provides  as  follows : 

"Any  person  who  shall  assault  another  and  shall  feloni- 
ously rob,  steal  or  take  from  his  person  any  money  or  other 
property  which  may  be  the  subject  of  larceny,  such  robber 
being  armed  with  a  dangerous  weapon,  with  intent,  if  re- 
sisted, to  kill  or  maim  the  person  robbed,  or  being  so  armed, 
who  shall  wound  or  strike  the  person  robbed,  shall  be  pun- 
ished by  imprisonment  in  the  state  prison  not  more  than  ten 
years  nor  less  than  three  years." 

It  will  be  seen  that  the  crime  at  which  this  section  is  di- 
rected contains  four  distinct  elements,  viz.:  (1)  Assault; 
(2)  actual  robbery;  (3)  being  armed  with  a  dangerous 
weapon;  and  (4)*  intent  if  resisted  to  kill  or  maim,  or,  in 
lieu  of  this  intent,  actual  wounding  or  striking.  The  fourth 
element  is  wholly  lacking  in  the  present  information,  and 
hence  it  cannot  be  held  to  charge  the  crime  defined  by  this 
section.  It  does,  however,  charge  the  crime  defined  by  sec. 
4376,  Stats.  1898,  and  of  which  the  defendant  was  convicted. 
This  section  is  as  follows : 

"Any  person  being  armed  with  a  dangerous  weapon  who 
shall  assault  another  with  intent  to  rob  or  murder  shall  be 
punished  by  imprisonment  in  the  state  prison  not  more  than 
fifteen  years  nor  less  than  one  year." 

It  is  true  that  the  present  information  charged  actual  rob- 
bery instead  of  intent,  but,  as  actual  robbery  always  includes 
intent,  there  is 'no  prejudicial  variance  between  the  statute, 
the  information,  and  the  verdict.  The  information  charged 
more  than  the  statute  required,  but  in  legal  effect  it  charged 
also  all  that  the  statute  or  the  verdict  covered. 

The  trial  judge  in  the  course  of  his  charge  said  to  the  jury 
Vol.130  — 16 
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that  no  one  gave  any  testimony  upon  the  question  whether 
the  defendant  was  armed  when  he  was  at  the  tailor  shop. 
This  is  complained  of  as  an  error  because  the  defendant  tes- 
tified that  he  had  no  gun  that  night  at  aU.  This  evidence, 
however,  was  a  mere  general  statement  covering  the  whole 
evening.  As  a  matter  of  fact  no  one  did  give  any  specific 
testimony  as  to  the  presence  or  absence  of  a  weapon  at  the 
tailor  shop,  and  we  entertain  no  doubt  but  that  the  jury  must 
have  understood  the  charge  as  referring  to  this  lack  of  specific 
testimony,  and  did  not  understand  it  to  charge  that  the  de- 
fendant's general  statement  was  untrue  or  was  not  to  be  con- 
sidered. 

The  serious  difficulty  in  the  case,  however,  arises  upon  the 
charge  of  the  court  upon  the  question  of  what  constitutes  a 
dangerous  weapon.  It  is  an  essential  element  of  the  crime  of 
which  the  defendant  was  convicted  that  he  be  armed  with  a 
dangerous  weapon.  An  empty  revolver  merely  pointed  at 
a  person,  and  not  used  to  strike  with,  is  not  a  dangerous 
weapon,  however  much  the  person  at  whom  it  is  pointed  may 
be  put  in  fear.  A  loaded  revolver  pointed  at  a  person  within 
shooting  distance  is  a  dangerous  weapon  as  matter  of  law. 
This  does  not  mean  that  it  was  necessary  in  the  present  case 
for  the  state  to  introduce  proof  that  some  person  loaded  the 
revolver  or  saw  the  cartridges  in  it  Under  the  weight  of 
authority,  when  the  state  proves  that  a  gun  or  revolver  was 
pointed  at  a  person  within  shooting  distance  with  a  threat  or 
other  words  indicating  intention  to  fire,  the  person  assailed 
not  knowing  but  that  it  is  loaded,  the  state  has  made  prima 
facie  proof  that  the  gun  or  revolver  is  loaded  and  consequently 
a  dangerous  weapon.  State  v,  Herron,  12  Mont  230,  29 
Pac  819 ;  State  v.  Cherry,  11  Ired.  Law,  475 ;  State  v.  Shep- 
ard,  10  Iowa,  126;  Beach  v,  Hancock,  27  K  H.  223;  Crow 
V.  State,  41  Tex.  468. 

These  facts  if  proven  beyond  reasonable  doubt  conclusively 
establish  an  assault,  and  are  prima  facie  proof  that  the  as- 
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fiault  was  committed  with  a  dangerous  weapon.  If  such 
pointing  be  admitted  by  the  defendant  it  devolves  upon  him 
to  show  that  the  weapon  was  not  loaded  in  order  to  meet  the 
presumption  that  the  revolver  was  loaded.  See  authorities 
cited  above.  The  case  of  Nevada  v.  Napper,  6  Nev.  113,  hold- 
ing to  the  contrary,  seems  to  stand  practically  alone  and  is 
disapproved.  In  the  present  case  there  was  no  direct  proof 
that  the  revolver  was  loaded,  but  this  was  an  essential  ele- 
ment of  the  crime  of  which  the  defendant  was  convicted, 
hence  the  jury  should  have  been  carefuUy  told  what  facts 
would  justify  them  in  finding  that  the  revolver  as  used  was 
a  dangerous  weapon ;  i.  e.  that  it  was  loaded.  The  only  in- 
structions given  which  refer  at  all  to  this  question  were  the 
following: 

"If  you  find  from  the  evidence  in  this  case  beyond  a  rea- 
sonable doubt  that  at  the  time  and  place  charged,  the  defend- 
ant made  an  assault  upon  Seifert  with  a  revolver,  that  he 
then  and  there  had  a  revolver  in  his  hand  which  he  aimed 
and  pointed  at  Seifert,  and  that  Seifert  then  and  there  be- 
lieved it  to  be  loaded — ^I  think  the  testimony  does  not  show 
whether  or  not  it  was, — and  further  find  that  this  revolver 
which  Seifert  believed  to  be  loaded  was  the  means  of  putting 
him  in  fear  and  overcoming  and  compelling  him  to  deliver 
up  his  money,  then  you  may  consider  the  question  as  to 
whether  the  revolver  as  used  was  or  was  not  a  dangerous 
weapon.  ...  In  order  to  find  the  defendant  guilty  under 
this  section  [4378]  you  have  not  got  to  find  that  Seifert  com- 
mitted any  falsehood  in  this  case  at  all.  Mr.  Seifert  has  not 
testified,  as  I  understand  it,  in  this  case  that  that  revolver 
was  loaded ;  the  simple  question  is  for  you  to  determine  under 
the  first  question,  whether  the  revolver  as  used,  if  it  was  used, 
was  the  means  and  force  by  which  he  was  compelled  to  sub- 
mit to  the  robbery,  and  therefore  a  dangerous  weapon." 

Careful  reading  of  these  instructions  shows  that  not  only 
was  no  proper  instruction  given  on  the  question,  but  that  a 
positively  erroneous  instruction  was  given,  namely,  that  if 
the  revolver,  as  used,  was  the  means  by  which  Seifert  was 
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compelled  to  submit  to  the  robbery  it  was  thereby  shown  to 
be  a  dangerous  weapon.  This  instruction  was  properly  ex- 
cepted to,  and,  as  it  was  positively  erroneous,  a  reversal  of 
the  judgment  must  follow. 

The  defendant  asked  that  the  following  instruction  be 
given,  but  it  was  refused : 

"You  are  instructed  that  if  you  can  reconcile  the  evidence 
before  you  upon  any  reasonable  hypothesis  consistent  with 
defendant's  innocence,  you  should  do  so,  and  in  that  case 
acquit  the  defendant." 

This  is  a  correct  and  familiar  principle  and  was  not  cov- 
ered by  the  general  charge,  and  should  have  been  given. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial.  The  warden  of  the  state  prison  at  .Waupun 
will  surrender  the  defendant's  person  to  the  custody  of  tho 
sheriflF  of  Milwaukee  county  to  be  by  him  held  to  abide  the 
further  order  or  judgment  of  the  court. 


TopoLEwsKi,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

November  H — December  4,  1906. 

Criminal  law:  Trial:  Reception  of  evidence:  Hearsay:  Appeal  and 
error:  Harmless  error:  Larceny:  Elements  of  offense:  Trap  set 
for  offender. 

1.  Subject  to  recognized  exceptions  hearsay  evidence  is  not  allow- 

able, and  its  admission  is  presumed  to  be  prejudicial  unless  the 
contrary  clearly  appears. 

2.  On  the  trial  of  a  person  for  a  particular  oftense,  evidence  tend- 

ing to  prove  that  he  has  committed  other  distinct  offenses  is 
incompetent  and  generally  prejudicial.  The  evidence  should  be 
confined  to  the  particular  offense  charged. 

3.  In  a  criminal  prosecution  tried  by  the  court  without  a  Jury  the 

admission  of  improper  evidence  Is  to  be  regarded  on  appeal  as 
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having  been  harmless,  unless  it  clearly  appears  that  otherwise 
the  finding  would  probably  have  been  different 

4.  In  a  prosecution  for  larceny  the  prosecutor,  a  packing  company, 

procured  D.,  its  employee,  to«  arrange  with  defendant  for  the 
latter  to  consummate,  as  he  supposed,  larceny  of  the  prosecu- 
tor's goods.  Defendant  in  the  course  of  the  negotiations  so 
sanctioned  by  the  prosecutor  suggested  to  D.  the  plan  to  be  fol- 
lowed, which  was  agreed  upon  between  the  two,  each  to  be  an 
actor  in  the  matter.  Subsequently  the  plan  was  sanctioned  by 
the  prosecutor,  the  puri>ose  on  the  part  of  the  prosecutor  being 
to  entrap  and  bring  defendant  to  justice.  The  prosecutor  car- 
ried out  the  part  of  such  plan  necessary  to  its  consummation 
assigned  to  it  in  the  agreement  between  defendant  and  D., 
defendant  not  knowing  that  the  prosecutor  was  advised  of  the 
impending  offense,  and  at  the  finality  caused  ofie  of  its  em- 
ployees, tacitly  at  least,  to  consent  to  the  taking  of  the  goods, 
such  employee  not  knowing  the  real  nature  of  the  transaction. 
Held: 

(1)  The  conduct  of  the  prosecutor  took  from  the  transaction 
the  element  of  trespass  or  nonconsent  essential  to  the  crime. 

(2)  When  D.  agreed  to  procure  the  prosecutor  to  do  the  acta 
necessary  for  defendant  to  consummate  his  part  of  the  plan, 
the  prosecutor  in  legal  effect  agreed  thereto. 

(3)  The  acts  of  the  prosecutor  constituted  consent  to  the  ap- 
propriation of  the  goods  by  defendant 

5.  Where  the  owner  of  property,  by  himself  or  his  agent  actually 

or  constructively,  aids  in  the  commission  of  the  offense,  as  in- 
tended by  the  wrongdoer,  by  performing  or  rendering  unneces- 
sary some  act  in  the  transaction  essential  to  the  offense,  the 
would-be  criminal  is  not  guilty  of  all  the  elements  of  the  of- 
fense. 

Eerob  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county:  A.  C.  Brazee,  Judge.    Reversed. 

The  accused  was  charged  with  having  stolen  three  barrels 
of  meat,  the  property  of  the  Plankinton  Packing  Company, 
of  the  value  of  $55.20,  and  was  found  guilty.  The  cause  was 
appealed  to  and  tried  in  the  municipal  court  of  Milwaukee 
county  on  evidence  taken  in  the  lower  court,  a  jury  being 
waived.  The  accused  was  again  convicted  and  sentenced  as 
before  to  pay  a  fine  of  $100  and  $42.84,  costs  of  prosecution, 
and  to  be  committed  to  the  house  of  correction  of  Milwau- 
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kee  county  until  such  payment  should  be  made.  There  was 
a  motion  to  set  aside  the  conviction  and  for  a  new  trial  and 
also  a  motion  in  arrest  of  judgment.  Both  motions  were  de- 
nied. The  fine  and  costs  were  paid  under  protest,  to  avoid 
the  consequences  as  to  imprisonment. 

The  evidence  was  to  this  effect :  The  Plankinton  Packing 
Company  suspected  the  accused  of  having  by  criminal  means 
possessed  himself  of  some  of  its  property  and  of  having  a 
purpose  to  make  further  efforts  to  that  end.  A  short  time 
before  the  14th  day  of  October,  1905,  one  Mat  Dolan,  who 
was  indebted  to  the  accused  in  the  sum  of  upwards  of  $100, 
was  discharged  from  the  company's  employ.  Shortly  there- 
tofore the  accused  pressed  Dolan  for  payment  of  the  afore- 
said indebtedness  and,  the  latter  being  unable  to  respond,  the 
former  conceived  the  idea  of  solving  the  difficulty  by  obtain- 
ing some  of  the  company's  meat  products  through  Dolan's 
aid  and  by  criminal  means,  Dolan  to  participate  in  the  bene- 
fits of  the  transaction  by  having  the  value  of  the  property 
credited  upon  his  indebtedness.  A  plan  was  accordingly  laid 
by  the  two  to  that  end,  which  Dolan  disclosed  to  the  com- 
pany. Such  plan  was  abandoned.  Thereafter  various  meth- 
ods were  discussed  of  carrying  out  the  idea  of  the  accused, 
Dolan  participating  with  the  knowledge  and  sanction  of  the 
company.  Finally  a  meeting  was  arranged  between  Dolan 
and  the  accused  to  consider  the  subject,  the  packing  company- 
requesting  the  former  to  bring  it  about,  and  with  knowledge 
of  Dolan  causing  one  of  its  employees  to  be  in  hiding  where 
he  could  overhear  whatever  might  be  said,  the  arrangement 
being  made  on  the  part  of  the  company  by  Mr.  Layer,  the 
person  in  charge  of  its  wholesale  department.  At  such  inter- 
view the  accused  proposed  that  Dolan  should  procure  some 
packages  of  the  company's  meat  to  be  placed  on  their  loading 
platform,  as  was  customary  in  delivering  meat  to  customers, 
and  that  he  should  drive  to  such  platform,  ostensibly  as  a 
customer,  and  remove  such  packages.     Dolan  agreed  to  the 
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proposition  and  it  was  decided  that  the  same  should  be  con- 
summated early  the  next  morning,  all  of  which  was  reported 
to  Mr.  Layer.  He  thereupon  caused  four  barrels  of  meat  to 
be  packed  and  put  in  the  accustomed  condition  for  delivery 
to  customers  and  placed  on  the  platform  in  readiness  for  the 
accused  to  take  them.  He  set  a  watch  over  the  property  and 
notified  the  person  in  charge  of  the  platform,  who  was  igno- 
rant of  the  reason  for  so  placing  the  barrels,  upon  his  in- 
quiring what  they  were  placed  there  for,  to  let  them  go ;  that 
they  were  for  a  man  who  would  call  for  them.  About  the 
time  appointed  for  the  accused  to  appear  he^  drove  to  the 
platform  and  commenced  putting  the  barrels  in  his  wagon. 
The  platform  boss  supposing,  as  the  fact  was,  that  the  ac- 
cused was  the  man  Mr.  Layer  said  was  to  come  for  the  prop- 
erty, assumed  the  attitude  of  consenting  to  the  taking.  He 
did  not  actually  help  load  the  barrels  on  to  the  wagon,  but  he 
was  by,  consented  by  his  manner  and,  when  the  accused  was 
ready  to  go,  helped  him  arrange  his  wagon  and  inquired  what 
was  to  be  done  with  the  fourth  barrel.  The  accused  replied 
that  he  wanted  it  marked  and  sent  up  to  him  with  a  biU.  He 
told  the  platform  boss  that  he  ordered  the  stuff  the  night  be- 
fore through  Dolan.  He  took  full  possession  of  the  three  bar^ 
rels  of  meat  with  intent  to  deprive  the  owner  permanently 
thereof  and  without  compensating  it  therefor,  wholly  in  ig- 
norance, however,  of  the  fact  that  Dolan  had  acted  in  the  mat- 
ter on  behalf  of  such  owner  and  that  it  had  knowingly  aided 
in  carrying  out  the  plan  for  obtaining  the  meat,  j 

For  the  plaintiff  in  error  there  was  a  brief  by  Blenski  £ 
Corded,  attorneys,  and  LenichecJc,  Fairchild  &  Boesel,  of  coun- 
sel, and  oral  argument  by  E.  T.  Fairchild.  They  contended, 
inter  alia,  that  there  is  a  difference  between  a  case  where  the 
owner  of  goods  sets  a  trap  to  catch  a  thief,  merely  leaving  the 
goods  exposed  in  order  that  they  may  be  taken,  and  the  case 
where  the  owner,  by  his  agent  or  otherwise,  solicits  a  person 
suspected  of  an  intention  to  steal  to  come  forward  and  commit 
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the  criminal  act.  In  the  latter  case  the  taking  is  with  the 
consent  of  the  OT^Tier,  and  therefore  does  not  constitute  lar- 
ceny. 18  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  472;  Love 
V.  People,  160  111.  501,  32  L.  E.  A.  139;  Connor  v.  People, 
18  Colo.  373,  25  L.  R  A.  341,  and  note;  Comm.  v.  Hollister, 
157  Pa.  St.  13,  25  L.  E.  A.  349 ;  State  v.  Adams,  115  N.  C. 
775 ;  Saunders  v.  People,  38  Mich.  218,  220 ;  People  v.  Mc- 
Cord,  76  Mich.  200. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  A.  C,  Titus,  assistant  attorney  general, 
and  oral  argument  by  Mr.  Titus.  They  contended,  inter 
alia,  that  the  act  on  the  part  of  the  prosecutor  in  setting  out 
the  goods  upon  the  platform  was  only  facilitating  a  plan  the 
defendant  had  previously  devised  for  getting  hold  of  the 
property.  Such  act  did  not  amount  to  a  consent  to  the  tak- 
ing of  the  property  of  the  prosecutor.  People  v.  Hanselman, 
76  Cal.  460;  Dodge  v.  Brittain,  Meigs,  84;  Varner  v.  State, 
72  Ga.  745 ;  Rex  v.  Egginton,  2  Leach  C.  C.  913 ;  Reg.  v. 
Williams,  1  C.  &  K.  195 ;  Rex  v.  Norden,  2  East  P.  C.  666 ; 
King  v^  Whittingham,  2  Leach  C.  C.  912;  Comm.  v.  Noti, 
135  Mass.  269 ;  State  v.  Jansen,  22  Kan.  498 ;  Pigg  v.  State, 
43  Tex.  108;  Thompson  v.  State,  18  Ind.  386;  1  Wharton, 
Crim.  Law,  sec  917. 

Mabshai.i.,  J.  Evidence  was  allowed  of  a  hearsay  char- 
acter that  the  accused,  prior  to  the  occurrence  in  question, 
had  been  a  party  to  criminally  appropriating  property  of,  the 
packing  company.  Mr.  Layer  was  permitted  to  testify  that 
the  accused  at  one  time  conspired  with  Peter  Juston  to  so 
obtain  some  of  its  property  and  succeeded  in  that  regard  as 
said  Juston  informed  the  witness,  and  as  was  indicated  by  the 
books  kept  by  Juston  and  papers  manipulated  by  the  latter. 
Juston  was  permitted  to  testify  to  such  unlawful  appropria- 
tion of  property  so  far  as  the  purpose  of  the  accused  had  to  do 
with  the  transaction.    Mere  hearsay  evidence,  subject  to  some 
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exceptions  not  important  here,  is  never  allowable  and  the  ad- 
mission of  it  is  presumed  to  be  prejudicial,  unless  the  con- 
trary clearly  appears.  Again,  on  the  trial  of  a  person  for  a 
particular  offense  evidence  tending  to  prove  that  he  has  com- 
mitted other  distinct  offenses  is  incompetent  and  generally 
prejudicial.  Alhricht  v.  State,  6  Wis.  74;  Fossdahl  v.  State, 
89  Wis.  482,  «2  K  W.  185 ;  Boldt  v.  State,  72  Wis.  7,  38  N. 
W.  177;  Paulson  v.  State,  118  Wis.  89,  98,  94  N.  W.  771; 
Barton  v.  Brvley,  119  Wis.  326,  96  N.  W.  815 ;  Holmes  v. 
State,  124  Wis.  133,  102  N.  W.  321. 

"When  a  person  is  charged  with  being  guilty  of  a  particular 
offense  he  has  a  right,  which  should  not  be  trespassed  upon 
at  all,  to  have  the  evidence  in  support  of  such  charge  con- 
fined to  that  particular  offense.  That,  of  course,  has  nothing 
to  do  with  the  rule  allowing  evidence  of  a  former  conviction 
as  bearing  on  the  subject  of  credibility  of  the  accused  in  case 
of  his  offering  himself  as  a  witness,  nor  the  rule  permitting 
proof  of  other  offenses  so  intimately  connected  with  the  one 
charged  as  to  be  evidentiary  of  the  intent  essential.  Cases 
of  the  latter  character  too  often  lead  to  the  improper  admis- 
sion of  evidence  Contrary  to  the  general  rule  above  stated. 

Notwithstanding  the  foregoing  the  admission  of  the  im- 
proper evidence  does  not  give  cause  for  a  reversal  here.  In 
a  case  tried  by  the  court  the  admission  of  improper  evidence 
is  to  be  regarded  on  appeal  as  having  been  harmless,  unless  it 
elearly  appears  that  but  therefor  the  finding  would  probably 
have  been  different.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
314,  99  N.  W.  909.  We  are  imable  to  see  any  clear  indication 
that  the  plaintiff  in  error  was  prejudiced  by  the  error  in  this 
case.  If  the  judgment  is  fatally  tainted  with  error  the  fault 
lies  in  a  misconception  of  the  law  as  regards  trespass  being 
essential  to  the  crime  of  larceny  or  as  to,  under  what  circum- 
stances, in  regard  to  the  conduct  of  the  owner  of  the  subject 
of  the  larceny,  such  element  does  not  exist. 

It  was  frankly  conceded  on  the  oral  argument  by  the 


250  SUPKEME  COUIIT  OF  WISCONSIN.        [Dec. 

Topolewski  v.  State,  130  Wis.  244. 

learned  attorney  general  that  if  the  plaintiff  in  error  com- 
mitted the  crime  of  larceny  Dolari,  the  decoy  of  the  packing 
company,  was  a  guilty  participant  in  the  matter,  unless  the 
element  of  guilt  on  his  part  was  absent,  because,  while  in 
the  transaction  he  acted  ostensibly  as  an  accomplice  of  the  ac- 
cused, his  acts  were  in  fact  those  of  the  packing  company. 
So  in  the  circumstances  characterizing  the  taking  of  the  bar- 
rels of  meat  from  the  loading  platform  the  case  comes  down  to 
this:  If  a  person  procures  another  to  arrange  with  a  third 
person  for  the  latter  to  consummate,  as  he  supposes,  larceny 
of  the  goods  of  such  person  and  such  third  person  in  the 
course  of  negotiations  so  sanctioned  by  sudh  person  suggest* 
the  plan  to  be  followed,  which  is  agreed  upon  between  the 
two,  each  to  be  an  actor  in  the  matter,  and  subsequently  that 
is  sanctioned  secretly  by  such  person,  the  purpose  on  the  part 
of  the  latter  being  to  entrap  and  bring  to  justice  one  thought 
to  be  disposed  to  commit  the  offense  of  larceny,  and  such  per* 
son  carries  out  a  part  of  such  plan  necessary  to  its  consumma- 
tion assigned  to  such  other  in  the  agreement  aforesaid,  such 
third  person  not  knowing  that  such  person  is  advised  of  the 
impending  offense,  and  at  the  finality  causes  one  of  its  em- 
ployees to,  tacitly  at  least,  consent  to  the  taking  of  the  goods, 
not  knowing  of  the  real  nature  of  the  transaction,  is  such 
third  person  guilty  of  the  crime  of  larceny,  or  does  the  con- 
duct of  such  person  take  from  the  transaction  the  element  of 
trespass  or  nonconsent  essential  to  such  crime  ? 

It  will  be  noted  that  the  plan  for  depriving  the  packing 
company  of  its  property  originated  with  the  accused,  but  that 
it  was  wholly  impracticable  of  accomplishment  without  the 
property  being  placed  on  the  loading  platform  and  the  ac- 
cused not  being  interfered  with  when  he  attempted  to  take 
it.  When  Dolan  agreed  to  procure  such  placing  the  packing 
company  in  legal  effect  agreed  thereto.  Dolan  did  not  ex- 
pressly consent,  nor  did  the  agreement  he  had  with  the  pack- 
ing company  authorize  him  to  do  so,  to  the  misappropriation 
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of  the  property.  Did  the  agreement  in  legal  effect  with  the 
accused  to  place  the  property  of  the  packing  company  on  the 
loading  platform,  where  it  could  be  appropriated  by  the  ac- 
cused, if  he  was  so  disposed  and  was  not  interfered  with  in 
so  doing,  though  his  movements  in  that  regard  were  known 
to  the  packing  company,  and  his  taking  of  the  property,  his 
efforts  to  that  end  being  facilitated  as  suggested,  constitute 
consent  to  such  appropriation  ? 

The  case  is  very  near  the  border  line,  if  not  across  it,  be- 
tween consent  and  nonconsent  to  the  taking  of  the  property. 
In  Beg.  v.  LawrancCj  4  Cox  C.  C.  438,  it  was  held  that  if  the 
property  was  delivered  by  a  servant  to  the  defendant  by  the 
master^s  direction  the  offense  cannot  be  larceny,  regardless  of 
the  purpose  of  the  defendant.  In  this  case  the  property  was 
not  only  placed  on  the  loading  platform,  as  was  usual  in 
delivering  such  goods  to  customers,  with  knpwledge  that  the 
accused  would  soon  arrive,  having  a  formed  design  to  take 
it,  but  the  packing  company's  employee  in  charge  of  the  plat- 
form, Ernst  Klotz,  was  instructed  that  the  property  was 
placed  there  for  a  man  who  would  call  for  it.  Klotz  from 
such  statement  had  every  reason  to  infer,  when  the  accused 
arrived  and  claimed  the  right  to  take  the  property,  that  he 
was  the  one  referred  to  and  that  it  was  proper  to  make  de- 
livery to  him  and  he  acted  accordingly.  While  he  did  not 
physically  place  the  property,  or  assist  in  doing  so,  in  the 
wagon,  his  standing  by,  witnessing  such  placing  by  the  ac- 
cused, and  then  assisting  him  in  arranging  the  wagon,  as 
the  evidence  shows  he  did,  and  taking  the  order,  in  the  usual 
way,  from  the  accused  as  to  the  disposition  of  tlie  fourth  bar- 
rel, and  his  conduct  in  respect  thereto,  amounted,  practically, 
to  a  delivery  of  the  three  barrels  to  the  accused. 

In  Rex  V.  Egginton,  2C  &  P.  508,  we  have  a  very  in- 
structive case  on  the  subject  under  discussion  here.  A  serv- 
ant informed  his  master  that  he  had  been  solicited  to  aid  in 
robbing  the  latter's  house.     By  the  master's  direction  the 
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servant  opened  the  house,  gave  the  wonld-be  thieves  access 
thereto,  and  took  them  to  the  place  v^here  the  intended  sub- 
ject of  the  larceny  had  been  laid  in  order  that  they  might 
take  it  All  this  was  done  with  a  view  to  the  apprehension 
of  the  guilty  parties  after  the  accomplishment  of  their  pur- 
pose. The  servant  by  direction  of  the  master  not  only  gave 
iiccess  to  the  house  but  afforded  the  would-be  thieves  every 
facility  for  taking  the  property,  and  yet  the  court  held  that 
the  crime  of  larceny  was  complete,  because  there  was  no  di- 
rection to  the  servant  to  deliver  the  property  to  the  intrud- 
ers or  consent  to  their  taking  it  They  were  left  free  to  com- 
mit the  larceny,  as  they  had  purposed  doing,  and  the  way 
was  made  easy  for  them  to  do  so,  but  they  were  neither  in- 
duced to  commit  the  crime,  nor  was  any  act  essential  to  the 
offense  done  by  any  one  but  themselves. 

In  harmony  with  the  case  last  discussed,  in  Williams  v. 
State,  55  Ga.  391,  cited  by  counsel  for  the  plaintiff  in  error, 
it  was  held  that  the  owner  of  property  may  make  everything 
ready  and  easy  for  a  larceny  thereof  by  one  purposing  to 
steal  the  same,  and  then  remain  passive,  allowing  the  would-be 
<5riminal  to  perpetrate  the  offense  of  larceny  as  to  every  es- 
sential part  of  such  offense,  without  sacrificing  the  element 
of  trespass  or  nonconsent;  but  if  one  ostensibly  acting  as 
an  accomplice,  but  really  for  the  owner  of  the  property,  for 
the  purpose  of  entrapping  the  would-be  criminal,  does  acts 
amounting  to  the  constituents  of  the  crime  of  larceny,  al- 
though the  accused  concurred  in  and  supposed  he  prompted 
the  act,  he  is  not  guilty  of  larceny.  The  circumstances  of 
that  case  were  these:  The  would-be  criminal  when  he  took 
the  property  supposed  lie  was  committing  the  offense  of  lar- 
ceny and  that  his  associate  was  criminally  participating 
therein,  but  because,  as  a  fact,  such  person  was  acting  by 
direction  of  the  owner,  and  actually  placed  the  property  in 
the  hands  of  the  taker,  the  element  of  nonconsent  essential 
to  larceny  did  not  characterize  the  transaction.     A  distinc- 
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tion  was  drawn  between  one  person  inducing  another  to  com- 
mit the  crime  of  larceny  of  the  f  ormer^s  goods  or  such  person 
aiding  in  the  commission  of  the  offense,  so  far  as  the  mental 
attitude  of  such  other  is  concerned,  by  doing  some  act  es- 
sential to  such  an  offenge,  and  merely  setting  a  trap  to  catch 
a  woidd-be  criminal  by  affording  him  the  freest  opportunity 
to  commit  the  offense.  The  latter  does  not  sacrifice  the  ele- 
ment of  nonconsent.  Sta4;e  v.  Jansen,  22  Kan.  498 ;  Tamer 
V.  State,  72  Ga.  745 ;  State  v.  Duncan,  8  Rob.  (La.)  662 ; 
Reg.  V.  Williams,  1  C.  &  K.  195  ^  Rex  v.  Egginton,  2  B.  & 
P.  508. 

In  the  case  before  us  the  owner  of  the  property  through  its 
agent,  Dolan,  did  not  suggest  the  plan  for  committing  the 
offense  of  larceny,  which  was  finally  adopted,  but  the  evidence 
shows,  conclusively,  that  by  the  consent  or  direction  of  the 
packing  company,  through  words  or  otherwise,  he  suggested 
the  commission  of  such  offense  and  invited  from  the  accused 
plans  to  that  end.  The  fair  construction  of  the  evidence  is 
that  in  the  finality  the  plan  was  a  joint  creation  of  the  two 
and  that  it  required  each  to  be  an  active  participant  in  its 
consummation.  It  seems  that  there  is  good  reason  for  hold- 
ing that  the  situation  in  that  respect  falls  within  the  con- 
demnatory language  in  the  opinion  of  the  court  in  Love  t\ 
People,  160  111.  501,  43  K  E.  710,  cited  to  our  attention  by 
counsel  for  the  plaintiff  in  error.  That  will  be  apparent  from 
the  closing  words  of  the  opinion,  which  are  as  follows : 

"A  contemplated  crime  may  never  be  developed  into  a  con- 
sunmiated  act.  To  stimulate  unlawful  intentions  for  the  pur- 
pose and  with  the  motive  of  bringing  them  to  maturity  so  the 
consequent  crime  may  be  pimished,  is  a  dangerous  practice. 
It  is  safer  law  and  sounder  morals  to  hold,  where  one  ar- 
ranges to  have  a  crime  conmiitted  against  his  property  or  him- 
self, and  knows  that  an  attempt  is  to  be  made  to  encourage 
others  to  commit  thp  act  by  one  acting  in  concert  with  such 
owner,  that  no  crime  is  thus  committed.  The  owner  and  his 
agent  may  wait  passively  for  the  would-be  criminal  to  perpe- 
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trate  the  offense,  and  each  and  every  part  of  it,  for  himself, 
but  they  must  not  aid,  encourage,  or  solicit  him  that  they 
may  seek  to  punish." 

We  cannot  well  escape  the  conclusion  that  this  case  falls 
under  the  condemnation  of  the  rule  that  where  the  owner  of 
property  by  himself  or  his  agent,  actually  or  constructively, 
aids  in  the  commission  of  the  offense,  as  intended  by  the 
wrongdoer,  by  performing  or  rendering  unnecessary  some 
act  in  the  transaction  essential  to  the  offense,  the  would-be 
criminal  is  not  guilty  of  all  the  elements  of  the  offense.  Here 
Mr.  Layer,  acting  for  the  owner  of  the  property,  packed  or 
superintended  the  packing  of  the  four  barrels  of  meat  as  sug- 
gested by  the  owner's  agent  in  the  matter,  Dolan,  and  caused 
the  same  to  be  placed  on  the  platform,  knowing  that  the  ac- 
cused would  soon  arrive  to  take  them,  under  an  arrangement 
between  him  and  its  agent,  and  directed  its  platform  boss, 
when  he  inquired  as  to  the  purpose  of  so  placing  the  barrels, 
"Let  them  go;  they  are  for  some  man  and  he  will  call  for 
them."  He,  from  the  standpoint  of  such  employee,  directed 
the  latter  to  deliver  the  barrels  to  the  man  when  he  called, 
the  same  in  all  respects  as  done  in  Williams  v.  State j  65  Ga. 
391.  He  substantially  made  such  delivery,  by  treating  the 
accused  when  he  arrived  upon  the  scene  as  having  a  right 
to  take  the  property.  In  that  the  design  to  trap  a  criminal 
went  a  little  too  far,  at  least,  in  that  it  included  the  doing  of 
an  act,  in  effect  preventing  the  taking  of  the  property  from 
being  characterized  by  an  element  of  trespass. 

The  logical  basis  for  the  doctrine  above  discussed  is  that 
there  can  be  no  larceny  without  a  trespass.  So  if  one  pro- 
cures his  property  to  be  taken  by  another  intending  to  com- 
mit larceny,  or  delivers  his  property  to  such  other,  the  latter 
purposing  to  commit  such  crime,  the  element  of  trespass  is 
wanting  and  the  crime  not  fully  consummated  however  plain 
may  be  the  guilty  purpose  of  the  one  possessing  himself  of 
such  property.  That  does  not  militate  against  a  person's  be- 
ing free  to  set  a  trap  to  catch  one  whom  he  suspects  of  an  in- 
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tention  to  cominit  the  crime  of  larceny,  but  the  setting  of  such 
trap  must  not  go  further  than  to  afford  the  would-be  thief 
the  amplest  opportunity  to  carry  out  his  purpose,  formed 
without  such  inducement  on  the  part  of  the  owner  of  the 
property,  as  to  put  him  in  the  position  of  having  consented 
to  the  taking.  If  I  induce  one  to  come  and  take  my  prop- 
erty and  then  place  it  before  him  to  be  taken,  and  he  takes  it 
with  criminal  intent,  or  if  knowing  that  one  intends  to  take 
my  properly  I  deliver  it  to  him  and  he  takes  it  with  such  in- 
tent, the  essential  element  of  trespass  involving  noncxinsent 
requisite  to  a  completed  offense  of  larceny  does  not  character- 
ize the  transaction,  regardless  of  the  fact  that  the  moral 
turpitude  involved  is  no  less  than  it  would  be  if  such  essential 
were  present.  Some  writers  in  treating  this  subject  give  so 
much  attention  to  condemning  the  deception  practiced  to 
facilitate  and  encourage  the  commission  of  a  crime  by  one 
supposed  to  have  such  a  purpose  in  view,  that  the  condemna- 
tion is  liable  to  be  viewed  as  if  the  deception  were  sufficient 
to  excuse  the  would-be  criminal,  or  to  preclude  his  being 
prosecuted;  that  there  is  a  question  of  good  morals  involved 
as  to  both  parties  to  the  transaction,  and  that  the  wrongful 
participation  of  the  owner  of  the  property  renders  him  and 
the  public  incapable  of  being  heard  to  charge  the  person  he 
has  entrapped  with  the  offense  of  larceny.  That  is  wrong. 
It  is  the  removal  from  the  completed  transaction,  which  from 
the  mental  attitude  of  the  would-be  criminal  may  have  all 
the  ingredients  of  larceny,  from  the  standpoint  of  the  owner 
of  the  property,  of  the  element  of  trespass  or  nonconsent. 
When  such  element  does  not  characterize  a  transaction  in- 
volving the  full  offense  of  larceny  so  far  as  concerns  the 
mental  purpose  of  such  would-be  criminal  is  concerned,  is 
often  not  free  from  difficulty  and  courts  of  review  should  in- 
cline quite  strongly  to  support  the  decision  of  the  trial  judge 
in  respect  to  the  matter  and  not  disturb  it  except  in  a  clear 
case.  It  seems  that  there  is  such  a  case  before  us. 
If  the  accused  had  merely  disclosed  to  Dolan,  his  ostensible 
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accomplice,  a  purpose  to  improve  the  opportimity  when  one 
should  present  itself  to  steal  barrels  of  meat  from  the  pack- 
ing company's  loading  platform,  and  that  Jiad  been  communi- 
cated by  Dolan  to  the  company  and  it  had  merely  furnished 
the  accused  the  opportunity  he  was  looking  for  to  carry  out 
such  purpose,  and  he  had  improved  it,  the  situation  would 
be  quite  different.  The  mere  fact  that  the  plan  for  obtaining 
the  property  was  that  of  the  accused,  under  the  circumstances 
of  this  case,  is  not  controlling."  Dolan,  as  an  emissary  of  the 
packing  company,  as  we  have  seen,  was  sent  to  the  accused 
to  arrange,  if  the  latter  were  so  disposed,  some  sort  of  a  plan 
for  taking  some  of  the  company's  property  with  the  intention 
of  stealing  it.  Though  the  accused  proposed  the  plan  Dolan 
agreed  to  it,  which  involved  a  promise  to  assist  in  carrying 
it  out,  ostensibly  as  an  accomplice,  but  actually  as  an  instru- 
ment of  the  packing  company.  That  came  very  near,  if 
it  did  not  involve,  solicitation  by  the  company,  in  a  secret 
way,  for  the  accused  to  take  its  properly  as  proposed.  With 
the  other  element  added  of  placing  such  property  on  the  load- 
ing platform  for  the  accused  to  take  pursuant  to  the  agree- 
ment, with  directions,  in  effect,  to  the  person  in  charge  of 
the  platform,  to  let  the  accused  take  it  when  he  came  for  that 
purpose,  M^e  are  unable  to  see  any  element  of  trespass  in  the 
taking  which  followed.  The  packing  company  went  very 
significantly  further  than  the  owner  of  the  property  did  in 
Rex  V.  Egginton,  2  B.  &  P.  608,  which  is  regarded  as  quite 
an  extreme  case.  It  solicited  the  opportunity  to  be  an  os- 
tensible accomplice  in  committing  the  offense  of  larceny  in- 
stead of  being  solicited  in  that  regard,  and  the  property  was 
in  practical  effect  delivered  to  the  would-be  thief  instead  of 
its  being  merely  placed  where  he  could  readily  trespass  upon 
the  rights  of  the  packing  company  by  taking  it.  When  one 
keeps  in  mind  the  plain  distinction  between  merely  furnish- 
ing opportunity  for  the  execution  of  a  formed  design  to  com- 
mit larceny  and  negotiations  for  the  purpose  of  developing 
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a  scheme  to  commit  the  offense,  regardless  of  who  finally  pro- 
poses the  plan  jointly  adopted,  and  not  facilitating  the  ex- 
ecution of  the  plan  by  placing  the  property  pursuant  to  the 
arrangement  where  it  can  readily  he  taken,  but  in  practical 
effect,  at  least,  delivering  the  same  into  the  possession  of  the 
would-be  thief,  one  can  readily  see  that  the  element  of  tres- 
pass, involving  consent,  is  present  in  the  first  situation  men- 
tioned and  not  in  the  last,  and  that  the  latter  pretty  clearly 
fits  the  circumstances  of  this  case. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 
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Olosuit  and  others,  Respondents,  vs.  John  Aepin  Lumber 
Company,  Appellant, 

December  4,  1906-— January  8,  1907. 

Appeal  and  error:  Findinffa:  Oanclusivenesa:  Practice:  Ejectment: 
Adverse  possession:  Limitation  of  actions:  Privity  of  possession: 
Tacking:  Presumptions:  Burden  of  proof, 

1.  Findings  of  the  trial  court  merely  affiifming  the  issues  Joined  by 

a  general  denial  of  the  allegations  of  the  complaint,  without  de- 
claring specifically  upon  the  affirmative  defenses  presented  by 
the  answer,  except  that  all  the  material  allegations  of  the  an- 
swer are  unproven  and  untrue,  do  not  conclude  the  appellate 
court  in  the  presence  of  evidence  so  in  conflict  as  to  present 
but  a  mere  preponderance  either  way. 

2.  In  such  case  the  appellate  court  will  choose  between  three  courses 

of  action:  Affirm  the  judgment  if  clearly  supported  by  a  pre- 
ponderance of  the  evidence;  reverse  if  not  so  supported,  order- 
ing judgment  in  accordance  with  what  appears  to  be  the  pre- 
ponderance of  the  evidence;  or,  if  that  course  seems  to  present 
peril  of  injustice,  remand  for  further  trial  and  findings. 
8.  In  an  action  of  ejectment  it  appeared,  among  other  things,  that 
there  was  more  than  twenty  years'  inclosure  and  physical  oc- 
cupation for  a  pasture  by  the  defendant  and  a  series  of  grantors 
in  conveyances  describing  a  tract  of  land  not  including  that  in 
dispute,  but  lying  immediately  south  of  and  inclosed  and  occu- 
pied with  it,  and  that  from  each  such  grantor  to  his  grantee 
there  was  delivered  the  actual  physical  possession  without  in- 
terval, break,  or  interruption.  Held,  that  thereby  was  created 
privity  of  possession  justifying  the  tacking  of  each  possession 
to  its  predecessor. 
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4.  In  such  case  the  occupancy  presented  all  the  characteristics  usual 

in  occupation  by  the  owner  of  such  land,  and  while  presump- 
tively it  was  in  subordination  to  the  true  legal  title,  yet  when 
it  was  shown  that  the  occupancy  had  continued  for  twenty  years, 
a  contrary  presumption  arose  to  the  effect  that  at  all  times  the 
acts  of  occupancy  had  been  adverse  to  the  true  title  and  founded 
upon  some  claim  of  exclusive  title  in  the  occupant 

5.  In  such  case  the  burden  is  thereby  cast  upon  those  disputing  the 

adverseness  of  the  possession  to  overcome  such  presumption  by 
affirmative  proof. 
S.  In  an  action  of  ejectment  one  defense  was  twenty  years'  adverse 
possession.  The  court  made  no  specific  finding  thereon,  but 
found  generally  that  the  allegations  of  the  answer  were  un- 
proven.  On  review  of  the  evidence,  stated  in  the  opinion,  it 
was  held  that  it  was  insufficient  t6Vstablish  a  surrender  or  in- 
terruption of  the  adverse  possession  established  by  defendant, 
and,  there  being  nothing  to  indicate  that  other  or  different  evi- 
dence could  be  produced.  Judgment  was  ordered  con^rmlng  de- 
fendant's title. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Char.  M.  Webb,  Circuit  Judge.    Reversed. 

Action  in  ejectment  to  recover  premises  described  in  the 
complaint  as  lot  5  of  subdivision  of  fractional  lot  7  of  section 
8,  township  22  north  and  range  6  east,  according  to  Sargent's 
plat  of  the  city  of  Grdnd  Bapids,  containing  about  two  and 
one-half  acres.  Defense  was  general  denial  and  pleas  of  the 
ten  and  twenty  years'  statutes  of  limitation,  based  upon  al- 
leged possession  by  the  defendant  and  its  predecessors  in 
title  up  to  the  time  of  commencing  suit  It  appeared  that 
there  were  two  government  lots  in  section  8,  namely,  lot  8 
and  lot  7,  the  north  line  of  lot  8  and  the  south  line  of  lot  7 
being  the  one-eighth  section  line.  Defendant  and  its  pre- 
decessors in  title  hold  a  chain  of  conveyances  to  the  north  part 
of  lot  8.  The  premises  described  in  the  complaint  are  in 
the  south  part  of  lot  7.  Defendant's  predecessors  in  title 
had  occupied  the  lands  covered  by  their  conveyances  as  a  pas- 
ture, inclosed  by  a  fence,  which  fence  also  inclosed  the  prem- 
ises now  in  dispute  ever  since  some  time  prior  to  1875.  A 
somewhat  incomplete  chain  of  title  from  the  government  to 
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the  south  part  of  lot  7,  including  the  land  now  in  dispute, 
with  more,  reached  Hopkins,  Landauer  &  Friend  in  1878, 
who,  however,  are  not  shown  to  have  attempted  any  actual 
possession.  In  May,  1882,  these  parties  received  a  tax  deed 
from  Wood  county  covering  the*  land  in  dispute  with  other 
lands,  which  was  duly  recorded  on  the  same  date.  Through 
mesne  conveyances  the  title  of  Hopkins,  Landauer  &  Friend 
reached  Welcome  Hyde,  who,  on  May  11,  1885,  conveyed  to 
F.  J.  M.  Closuit  a  tract  of  land  in  the  southern  part  of  gov- 
ernment lot  7,  including  with  other  lands  that  now  claimed. 
At  that  time  John  Arpin  held  conveyance  of  the  north  part 
of  lot  8,  and  was  in  possession,  using  the  same  as  a  pasture, 
the  fence  around  such  pasture  inclosing  the  land  now  in  dis- 
pute, as  hereinbefore' stated.  There  was  testimony  that  in 
1885  John  Arpin  and  F.  J.  M.  Cloeuit  had  a  meeting  at 
which  Cloauit  claimed  that  tilie  north  fence  of  the  pasture 
was  upon  his  land,  and  Arpin  conceded  such  to  be  the  fact, 
and  promised  that  later  they  would  ascertain  where  the  true 
line  was  and  change  the  fence  thereto.  The  fence  thereafter 
was  repaired  from  time  to  time  in  its  old  location  and  never 
was  changed.  F,  J.  M.  Closuit  is  dead,  and  the  plaintiffs 
are  his  heirs  at  law.  John  Arpin  is  also  dead,  and  his  ex- 
ecutors made  con^•eyance  to  the  defendant  according  to  his 
previous  conveyance,  describing  merely  the  north  part  of  lot 
8,  whereupon  the  defendant  went  into  possession  and  used 
as  a  pasture  all  that  was  inclosed  within  the  fence,  including 
the  land  now  in  dispute.  The  court  made  no  findings  upon 
any  of  the  specific  issues  of  fact,  but  made  a  general  finding 
to  the  effect  that  the  plaintiffs  are  the  owners  and  entitled 
to  the  posflession  of  the  premises  and  that  the  defendant  un- 
lawfully withholds  the  same,  and  has  since  January,  1900, 
and  that  the  allegations  of  the  complaint  are  true  and  of  the 
answer  unproven,  but  by  opinion  filed  it  is  indicated  that 
the  court  reached  the  conclusion  that  the  possession  of  de- 
fendant and  its  predecessors  in  title  of  this  land  outside  the 
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calls  of  their  conveyances,  and  to  which  they  had  no  pre- 
tense of  paper  title,  was  not  adverse  to  the  true  owner.  Ac- 
cordingly judgment  was  rendered  in  favor  of  the  plaintiffs 
and  against  the  defendant  for  possession  and  for  $25  dam- 
ages, from  which  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Goggins  &  Brazeau, 
and  oral  argument  by  T.  W.  Brazeatu 

W.  E.  Wheelan,  for  the  respondents. 

DoDOE,  J.  The  conclusion  reached  by  the  court  upon  cer- 
tain of  the  issues  of  fact  raised  by  the  pleadings  is  so  conclu- 
sive of  the  action  as  to  render  unnecessary  of  consideration 
several  of  the  other  questions,  whether  of  fact  or  law. 

The  answer  alleges  that  the  defendant  and  its  grantors  have 
been  in  continuous,  open  possession  under  claim  of  title  ex- 
clusive of  any  other  right,  and  now  own  the  premises  by  vir- 
tue of  sec.  4213,  Stats.  1898;  also  that  the  action  was  not 
commenced  within  the  time  limited  by  se^.  4207,  Stats.  1898. 
By  this  last  allegation  is  presented  the  issue  of  fact  whether 
plaintiffs  or  their  predecessors  in  title  have  been  seised  or 
possessed  of  the  land  at  any  time  within  twenty  years  from 
the  commencement  of  the  action.  There  is  no  finding  by  the 
trial  court  on  either  of  these  issues.  The  findings  merely  af- 
firm the  issues  joined  by  the  general  denial  of  the  allegations 
of  the  complaint  without  declaring  specifically  upon  the  af- 
firmative defenses  presented  by  the  answer.  On  such  issues 
nothing  is  found,  except  that  all  the  material  allegations  of 
the  answer  are  unproven  and  untrue.  This  does  not  rise  to 
the  dignity  of  a  finding  such  as  concludes  this  court  on  ap- 
peal in  presence  of  evidence  so  in  conflict  as  to  present  but  a 
mere  preponderance  either  way.  Milwaukee  Nat.  Bank  v. 
Gallun,  116  Wis.  74,  92  X.  W.  567 ;  Burke  c.  Sidra  Bay  Co. 

116  Wis.  137, 141,  92  X.  W.  568 ;  Farmer  v.  SL  Croix  P.  Co. 

117  Wis.  76,  93  K  W.  830;  Chippewa  B.  Co.  v.  Durand,  122 
Wis.  85,  92,  99  X.  W.  603;  McKenzie  v.  Haines,  12a  Wis. 
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557,  563,  102  N.  W.  33.  It  but  leaves  the  court  in  the  pre- 
dicament described  in  Brown  v.  Oriswold,  109  Wis.  275, 
280,  85  N.  W.  363,  with  a  choice  between  three  courses  of. 
action,  viz. :  to  affirm  tlie  judgment  if  clearly  supported  by 
preponderance  of  the  evidence ;  to  reverse  if  not  so  supported, 
ordering  judgment  in  accordance  with  what  appears  to  this 
court  to  be  the  preponderance;  or,  if  that  course  seems  to 
present  peril  of  injustice,  to  remand  for  further  trial  and 
findings. 

We  have  examined  the  evidence  carefully  and  discover  no 
substantial  conflict  in  the  testimony  of  witnesses  to  specific 
facts  or  circumstances,  though  the  inferences  to  be  drawn 
therefrom  may  present  room  for  difference  of  opinion.  There 
is  no  question  of  the  more  than  twenty  years'  inclosure  and 
physical  occupation  for  a  pasture  by  defendant  and  a  series 
of  grantors  in  conveyances  describing  a  tract  of  land  not  in- 
cluding^ that  in  dispute,  but  lying  immediately  south  of  and 
inclosed  and  occupied  with  it.  Neither  is  there  any  doubt  that 
from  each  such  grantor  to  his  grantee  was  delivered  the  actual 
physical  possession  without  interval,  break,  or  interruption; 
thus  creating  privity  of  possessions  and  justifying  the  tacking 
of  each  to  its  predecessor.  Wolhnan  v.  Ruehle,  104  Wis.  603, 
80  N.  W.  919 ;  Illinois  8.  Co.  v.  Budzisz,  106  Wis.  499,  82 
N.  W.  534;  Olithero  v.  Fenner,  122  Wis.  356,  99  N.  W. 
1027.  Such  occupancy  has  presented  all  the  characteristics 
usual  in  occupation  by  the  owner  of  such  land;  such  as  pas- 
turing cattle  upon  it,  renting  it  to  others  for  like  purposes, 
and  erecting,  maintaining,  and  rebuilding  fences  marking  the 
limits  of  the  possession  so  enjoyed.  True,  such  acts  are  pre- 
simied  to  have  been  in  subordination  to  the  true  legal  title 
until  they  have  continued  for  twenty  years  (sec.  4210,  Stats. 
1898)  ;  but  when  they  have  continued  for  that  period  a  con- 
trary presumption  arises  to  the  effect  that  at  all  times  they 
have  been  adverse  to  the  true  title  and  founded  upon  some 
claim  of  exclusive  title  in  the  occupant.  The  burden  there- 
upon is  cast  upon  any  one  disputing  the  adverseness  of  the 
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possession  to  overcome  such  presumption  by  affirmative  proof. 
Meyer  v.  Hope,  101  Wis.  123,  77  K  W.  720;  ^Y oilman  v.' 
RuehUj  supra.  That  is  claimed  to  have  been  done  in  this 
case  by  the  testimony  of  one  of  the  plaintiffs  that  in  1885, 
when  he  was  fifteen  years  old,  he  heaxd  a  conversation  between 
his  father,  the  now  deceased  F.  J.  M.  Closuit,  and  John 
Arpin,  who  then  occupied  the  disputed  premises.  Closuit, 
standing  near  the  easterly  end  of  the  fence  bounding  Arpin's 
occupancy  on  the  north,  said:  "John,  this  fence  is  on  my 
land."  Arpin  answered  he  knew  it,  but  when  they  got  time 
to  have  it  surveyed  they  would  place  the  fence  on  the  line. 
The  conversation  was,  at  most,  casual,  and  not  part  of  any 
negotiations  or  transaction.  It  is  ambiguous  as  to  whether 
it  referred  to  some  particular  spot  or  portion  of  the  fence. 
It  by  no  means  clearly  indicates  that  Closuit  was  asserting 
or  Arpin  conceding  the  former's  right  to  the  two  acres  or 
more  occupied  by  Arpin  and  not  included  by  his  deed.  It  is, 
at  best,  open  to  such  uncertainty  as  to  exact  terms,  resulting 
from  the  twenty  years'  lapse  of  time  and  tlie  youth  of  the 
listener.  Against  its  efficacy  to  break  the  otherwise  appar- 
ently adverse  occupancy  is  the  fact  that  the  parties  to  the  con- 
versation co-operated  in  repairing  the  fence  some  two  years 
later,  and  for  the  ensuing  several  years  of  their  lives  main- 
tained it  as  the  boundary  between  their  respective  possessions. 
These  considerations  have  led  the  court  to  the  conclusion 
that  the  evidence  does  not  establish  either  a  surrender  or  in- 
terruption, of  John  Arpin's  possession,  nor  any  seisin  or  pos- 
session by  the  plaintiffs'  ancestor,  within  the  twenty  years 
before  commencing  this  action,  which,  therefore,  must  be  held 
barred  by  sec  4207,  Stats.  1898,  irrespective  of  other  de- 
fenses. There  is  nothing  to  indicate  that  other  or  different 
evidence  would  be  produced  if  opportunity  were  given,  nor 
other  reason  to  deter  us  from  ordering  the  judgment  neces- 
sarily resulting  from  the  views  expressed. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  defendant. 
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Breed,  Adminifltrator,  and  others,  Appellants,  vs.  Weed  and 
another,  Respondents. 

December  -J,  1906 — January  8,  1907, 

Appeals  from  county  courts:  Bonds:  Liability  of  surety  for  costs  in 
supreme  court. 

The  surety  on  an  undertakina:  given  under  sec  4032,  Stats.  1898 
(requiring  the  undertaking  on  appeal  from  the  county  to  the 
circuit  court  to  be  conditioned  that  the  appellant  shall  diligently 
prosecute  his  appeal  to  effect  and  pay  all  damages  and  costs 
awarded  against  him  on  such  appeal),  is  not  liable  for  the  costs 
awarded  on  an  appeal  from  the  circuit  to  the  supreme  court, 
the  words  "on  such  appeal"  restricting  the  liability  to  costs  and 
damages  awarded  in  tl^e  circuit  court. 

Appeal  from  orders  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed, 

Mary  Weed,  at  that  time  Mary  Breed,  presented  a  claim  in 
county  court  against  the  estate  of  Catherine  M.  Breed.  This 
claim  was  disallowed,  and,  in  the  maimer  provided  by  statute 
for  appeals  from  the  county  to  the  circuit  court,  she  perfected 
an  appeal  to  the  circuit  court.  Mary  Breed,  as  principal, 
and  C.  H.  Truesdell,  as  surety,  gave  an  appeal  bond  provid- 
ing, in  the  words  of  the  statute,  that  Mary  Breed  would  dili- 
gently prosecute  her  appeal  to  effect  and  pay  all  damages 
and  costs  which  should  be  awarded  against  her  on  such  ap- 
peal. Upon  appeal  she  was  successful  and  obtained  judg- 
ment in  her  favor  in  the  circuit  court.  The  contestants  of  the 
claim,  the  plaintiffs  in  the  present  action,  appealed  to  the 
supreme  court,  where  the  judgment  of  the  circuit  court  was 
reversed  and  the  cause  remanded  with  directions  that  the 
judgment  of  the  county  court  disallowing  the  entire  claim 
be  affirmed.  The  costs  taxed  in  the  supreme  court  amounted 
to  $138.76,  and  the  costs  in  the  circuit  court  were  $35.05. 
Execution  against  Mary  Breed  issued  in  the  supreme  court 
to  collect  the  costs  and  was  returned  wholly  imsatisfied.     Re- 
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spondente  tendered  payment  of  the  circuit  court  costs,  but  have 
not  paid  the  supreme  court  costs.  C.  H.  Truesdell  refused 
to  pay  the  supreme  court  costs,  but  deposited  $35.05  with  the 
clerk  of  the  circuit  court  to  cover  the  costs  in  circuit  court 
This  action  ii  brought  against  Mary  Breed,  now  Mary  ^Yeed, 
and  C.  H,  Truesdell,  as  surety  on  the  bond  on  appeal  from 
the  county  to  the  circuit  court,  to  recover  the  supreme  court 
and  the  circuit  court  costs,  with  interest.  Defendants'  de- 
murrers to  the  complaint  were  sustained.  This  is  an  appeal 
from  the  orders  of  the  circuit  court  sustaining  the  demur- 
rers, 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Eberlein  £  Eberlein,  and  for  the  respondents  on  that  of  E.  L. 
&  E.  E,  Browne. 

SiEEECKEE,  J.  The  court  held  that  the  surety  on  the  bond 
given  on  appeal  from  the  county  to  the  circuit  court  was  not 
liable  on  such  bond  for  the  costs  incurred  on  the  appeal  to 
the  supreme  court,  upon  the  ground  that  the  terms  of  the  stat- 
ute (sec.  4032,  Stats.  1898)  under  which  it  was  given  re- 
strict liability  on  the  obligation  to  costs  and  damages  awarded 
in  the  circuit  court  The  statute  provides  that  the  undertak- 
ing on  appeal  to  the  circuit  court  shall  be  to  the  effect  that 
the  appellant  'Svill  diligently  prosecute  his  appeal  to  effect 
and  pay  all  damages  and  costs  which  may  be  awarded  against 
him  on  such  appeal." 

That  the  appeal  was  diligently  prosecuted  is  not  questioned, 
but  it  is  averred  that  the  terms  of  the  statute  and  undertak- 
ing make  the  obligors  liable  for  costs  incurred  on  the  appeal 
to  this  court  from  the  judgment  of  the  circuit  court.  Do  the 
terms  of  the  statute  impose  such  a  liability,  or  is  liability 
upon  such  an  undertaking  limited  to  indemnity  for  costs  and 
damages  awarded  against  the  party  in  the  circuit  court  ?  The 
phraseology  of  the  section  is  free  from  ambiguity,  and  there 
is  no  uncertainty  as  to  the  object  sought  to  be  accomplished. 
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It  is  evident  that  the  legislature  intended  to  secure  to  re- 
spondent the  payment  of  the  costs  and  damages  which  might 
be  awarded  him  "on  such  appeaL"  The  words  "on  such  ap- 
peal" plainly  suggest  that  the  surety's  undertaking  is  to  be 
restricted  to  the  payment  of  costs  and  damages  Vhich  may  be 
awarded  him  in  the  circuit  court.  The  context  clearly  indi- 
cates that  it  refers  to  the  appeal  provided  for  in  the  preceding 
section,  namely,  the  one  from  the  county  to  the  circuit  courts 
and  excludes  the  idea  of  any  liability  for  the  costs  incurred 
by  a  subsequent  removal  of  the  cause  to  this  court  Another 
appeal  bond  is  nequired  on  removal  of  the  cause  from  the  cir- 
cuit court  to  this  court.  This  is  strongly  corroborative  that 
it  was  intended  to  limit  and  restrict  the  liability  on  this  kind 
of  an  undertaking  to  the  costs  and  damages  awarded  against 
the  appellant  in  the  circuit  court. 

The  case  of  Smith  v.  Lockwood,  34  Wis.  72,  cited  to  our 
attention  as  in  principle  sustaining  appellants'  claim,  does 
not  in  fact  sustain  such  a  contention.  That  was  a  case  against 
a  party  as  surety  for  plaintiff  in  a  justice's  court  action  to  en- 
force payment  of  the  costs  recovered  by  the  defendant  against 
the  plaintiff  on  a  trial  de  novo  on  appeal  to  the  circuit  court. 
In  that  case  the  undertaking  was  given  under  a  statute  which 
provided  that  the  obligor  became  "security  for  costs  in  this 
cause."  It  was  held  that  the  costs  against  plaintiff  upon 
the  trial  of  the  appeal  to  the  circuit  court  were  costs  in  the 
case  within  the  language  and  terms  of  the  statute,  because 
the  proceedings  in  the  circuit  court  were  a  continuation  of 
the  same  case  within  the  terms  of  the  security  given  in  the 
justice's  court.  Such  is  not  the  situation  here  presented 
under  the  statute.  This  statute  was  so  framed  as  to  restrict 
the  obligation  of  the  surety  to  the  payment  of  the  costs  and 
damages  awarded  against  his  principal  in  the  circuit  court 
on  appeal  from  the  county  court.  The  circuit  court  ruled 
correctly  in  sustaining  the  demurrers  to  the  complaint. 

By  the  Court. — The  orders  appealed  from  are  affirmed. 
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Jackson  Miixino  Company,  Respondent,  vs.  Scott,  De- 
fendant: Mauck,  Petitioner,  Appellant. 

December  4,  IBOS-^anuary  8,  1907. 

Quieting  title,  hy  whom  maintained:  Practice:  Address  of  petition r 
Prayer:  Judgments:  Inequitable  enforcement:  Parties: Independ- 
ent action. 

1.  One  who  bas  sold  and  warranted  the  title  to  realty  may  maintain 

judicial  proceedings  to  remove  a  cloud  on  such  title  or  to  pre- 
vent a  cloud  thereon. 

2.  The  addressing  of  a  petition  filed  In  a  cause  to  the  circuit  Judge^ 

instead  of  the  court  is  at  most  a  harmless  Irregularity  that  can- 
not mislead  any  one,  where  the  showing  in  the  petition  was  ex- 
pressly to  the  court  and  the  matter  was  treated  as  an  applica- 
tion thereto. 

3.  In'  such  case  a  prayer  for  a  judgment,  where  strictly  an  order  Is 

the  appropriate  relief,  is  a  harmless  Irregularity. 

4.  One  not  a  party  to  an  action  In  which  a  judgment  has  been  ren- 

dered, who  Is  Interested  in  opposing  the  enforcement  thereof, 
where  such  enforcement  as  to  him  would  be  unjust  because  the 
judgment  has  been  paid  or  never  had  been  a  lien  on  or  claim 
against  any  property  of  his,  and  where  the  judgment  may  be 
enforced,  nevertheless,  to  his  prejudice,  as  an  existing  Indebt- 
edness, is  so  situated  that  he  may  apply  by  petition  for  relief 
In  that  action.  He  cannot  bring  an  Independent  action  in  equity 
for  such  relief. 

5.  In  such  case  the  application  for  relief  cannot  be  dismissed  be- 

cause the  applicant  is  not  a  party  to  the  action.  The  proceed- 
ing is  proper  whether  the  applicant  be  a  party  to  the  action  or 
a  stranger. 

6.  In  such  case  the  expression  "stranger"  refers  to  one  not  a  party 

to  the  action  but  interested,  nevertheless.  In  preventing  the  en- 
forcement of  the  judgment,  either  at  all,  or  In  the  way  threat- 
ened or  attempted. 

Appeal  from  orders  of  the  circuit  court  for  Portage  county : 
Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

J.P.Malick  petitioned  tlie  circuit  court  for  Portige  county, 
in  an  action  that  had  proceeded  to  judgment  in  such  court  en- 
titled as  follows,  to  wit :  Jackson  Milling  Company ,  plaint- 
iff, V.  A.  Scott,  defendant,  setting  forth  in  substance  as  fol- 
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lows:  May  25,  1897,  plaintiff  obtained  judgment  in  the 
county  court  of  Portage  county  for  $360.47  and  coets  against 
defendant  A.  Scott  May  26,  1897,  such  judgment  was  duly 
transcripted  to  the  circuit  court  for  such  county.  May  28, 
1897,  it  was  likewise  transcripted  to  the  circuit  court  for 
Wood  coimty.  April  7,  1808,  the  petitioner  became  the 
owner  of  the  N.  W.  i  of  the  N.  W.  J,  and  the  S.  i  of  the  N. 
W.  i  of  section  1,  town  25,  range  5  east,  in  said  Wood  county, 
by  a  deed  from  A.  M.  Scott  and  the  defendant,  her  husband, 
the  deed  being  duly  recorded  thereafter  in  the  office  of  the 
register  of  deeds  of  said  coimty.  The  petitioner  by  warranty 
deed  with  full  covenants,  dated  April  18,  1898,  and  there- 
after duly  recorded,  conveyed  the  land  to  J.  O.  Foxen.  July 
27,  1895,  George  Hopper,  the  then  owner  of  said  land, 
conveyed  the  same  to  A.  Scott  by  name,  but  the  grantee  in 
fact  was  the  A.  M.  Scott  before  mentioned.  April  20,  1898, 
the  petitioner  gave  to  the  defendant  his  check  for  $700, 
the  proceeds  thereof  to  be  used  in  paying  said  judgment 
and  another,  the  aggregate  of  which  was  less  than  the  amount 
of  such  check.  On  the  same  day  the  defendant  drew  the 
money  on  the  check  and  paid  to  the  plaintiff,  its  attorneys  or 
agents  the  full  amount  due  on  the  first-mentioned  judgment, 
the  plaintiff,  its  attorneys  or  agents  agreeing  to  satisfy  the 
same  of  record  in  Wood  county  and  in  Portage  county.  Such 
satisfaction  has  not  been  entered.  The  judgment  has  not 
only  been  fully  paid,  but  it  was  never  a  lien  on  said  land. 
Nevertheless  plaintiff  caused  an  execution  to  be  issued  there- 
on March  10,  1906,  and  placed  in  the  hands  of  the  sheriff 
of  Wood  county  for  collection,  and  he  threatens  to  levy  on 
and  sell  said  land,  and  the  petitioner  fears  that  he  will  do 
so  unless  restrained  therefrom  by  the  court,  and  that  such 
levy  and  sale,  should  the  same  occur,  would  damage  the  pe- 
titioner by  reason  of  his  covenants  of  warranty.  The  pe- 
titioner's grantee  has  demanded  of  the  former  that  he  save 
the  latter  harmless  from  such  judgment  and  execution.    The 
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petitioner  feara  that  unleaa  the  plaintiff  and  the  sheriff  are 
restrained  hy  the  court  from  selling  said  land,  he,  the  peti- 
tioner, will  be  damaged  and  the  title  to  said  lands  will  be 
olouded.  The  judgment  ia  an  apparent  but  not  an  actual 
lien  on  said  land. 

The  petition  was  verified  and  thereon  a  temporary  injunc- 
tion was  obtained  from  a  court  commissioner  restraining  the 
enforcement  of  the  judgment  against  the  land  mentioned  till 
the  further  order  of  the  court  Such  temporary  injunction 
was  prayed  for  in  the  petition,  and  a  judgment  was  also 
prayed  for  setting  aside  the  executiOh,  declaring  the  land  free 
from  any  lien  of  the  judgment,  declaring  such  judgment 
satisfied,  and  giving  other  relief.  A  bond  was  given  by  the 
petitioner  to  protect  the  plaintiff  against  loss  in  case  the  pe- 
titioner should  not  finally  be  foimd  to  be  entitled  to  the  relief 
prayed  for.  The  petition  was  entitled  in  the  action.  It  was 
in  form  addressed  to  the  Hon.  Chables  M.  Webb,  judge  of 
the  circuit  court  for  Portage  county.  The  opening  lines 
thereof,  following  such  address,  were  as  follows:  "The  peti- 
tion of  /.  P.  Malick,  of  the  city  of  Stevens  Point,  county  of 
Portage  and  state  of  Wisconsin,  respectfully  shows  unto  the 
court"  It  was  filed  in  the  ofiice  of  the  clerk  of  such  court. 
On  motion  thereafter  such  court  vacated  the  injunctional 
order,  and  on  a  further  motion  to  dismiss  the  petition  and  ta 
strike  the  same  from  the  files,  and  affidavit  Toeing  presented 
on  behalf  of  the  plaintiff  that  only  the  temporary  injunctional 
order  and  undertaking  had  been  served  on  the  plaintiff,  an 
order  was  entered  granting  the  motion  to  dismiss.  'No  par- 
ticular grounds  therefor  are  stated  in  the  order.  In  the  mo- 
tion these  grounds  were  stated:  (1)  The  petition  does  not  state 
facts  sufficient  to  entitle  the  petitioner  to  the  relief  prayed 
for;  (2)  the  court  has  no  jurisdiction  of  the  subject  matter  of 
the  petition ;  (3)  the  petition  is  improperly  addressed ;  (4)  no 
notice  of  motion  on  the  petition  was  served  on  the  defendant ; 
(5)  the  petition  improperly  prayed  for  a  judgment  instead  of 
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an  order;  (6)  the  petitioner  has  an  adequate  remedy  at  law; 
(7)  the  petitioner  was  not  a  party  to  the  action.  The  peti- 
tioner appealed  from  both  of  the  orders. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Hanna  &  Sickhsteel,  and  for  the  respondent  on  that  of  Oer- 
hard  M.  DM  and  George  B.  Nelson. 

Mabbhai.!^  J.  If  the  petition  is  in  accordance  with  the 
facts  the  judgment  in  this  action  has  been  paid  and  ought  to 
have  been  satisfied.  It  is  apparently  a  lien  on  the  lands  men- 
tioned, breaching  the  covenant  in  appellant's  deed  to  Foxen, 
and  while  it  is  not  a  lien  in  fact,  respondent  will,  if  not  pre- 
vented in  some  judicial  proceedings,  treat  the  apparent  lien 
as  an  actual  incumbrance,  necessarily,  it  would  seem,  to  some 
extent  prejudicing  appellant.  So  although  he  is  not  a  party 
to  the  action  he  is  affected  by  the  judgment,  in  that  he  is  in- 
terested in  having  the  facts  established  as  to  whether  it  has 
been  paid  or  not,  and  in  preventing  its  enforcement,  especially 
against  the  land  in  question.  So  long  as  it  stands  it  will  be 
a  menace  to  the  title  which  he  has  covenanted  to  be  free  from 
incumbrances.  That  gives  him  sufficient  standing  in  respect 
to  the  judgment  to  entitle  him  to  the  use  of  some  judicial 
remedy  to  obtain  a  satisfaction  thereof,  if  it  has  been  paid, 
and  in  any  event  to  have  it  declared  not  enforceable  against 
the  land  mentioned.  If  it  has  not  been  paid  it  cannot  be 
doubted  but  that  Foxen  could  maintain  an  action  to  remove 
the  doud  on  his  title  created  thereby  and  to  prevent  such  title 
from  being  further  clouded  by  proceedings  to  enforce  it  It 
would  seem  to  follow,  necessarily,  that  appellant  is  entitled 
to  a  remedy  for  the  same  relief,  since  he  must  successfully  de- 
fend his  covenant  or  pay  the  damages  caused  by  a  breach 
thereof.  The  fact  that  the  damages  recoverable  at  law 
against  appellant  can  only  be  nominal  till  Foxen  shall  have 
been  compelled  to  pay  the  judgment  as  a  valid  claim  against 
the  land  does  not  change  the  situation.     The  latter  is  entitled 
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to  a  judicial  remedy  to  clear  his  title  from  the  cloud  thereon 
and  to  prevent  a  further  doud.  Appellant  would  be  a  proper 
party  thereto.  In  the  proceedings  he  would  be  entitled  to 
litigate  with  respondent  the  questions  presented  by  the  pe- 
tition. Therefore,  he  must  be  entitled,  on  his  own  initiative, 
to  a  remedy  against  respondent  That  would  seem  so  on 
principle,  but  we  have  ample  authority  sustaining  the  propo- 
sition that  he  who  has  sold  and  warranted  the  title  to  realty 
may  maintain  judicial  proceedings  to  remove  a  cloud  on  such 
title  or  to  prevent  a  cloud  thereon.  Ely  v.  Wilcox,  26  Wis. 
91;  Pier  v.  Fond  du  Lac  Co.  63  Wis.  421,  10  K  W.  686; 
Hartford  v.  Chipman,  21  Conn.  488,  499 ;  In  re  Phillips,  60 
K  Y.  16;  Sutliff  v.  Smith,  58  Kan.  659,  662,  50  Pac.  455; 
Jackson  V.  Kittle,  34  W.  Va.  207,  12  S.  E.  484;  Remer  v. 
Mackay,  35  Fed.  86. 

It  does  not  seem  that  the  dismissal  of  the  petition  can  be 
justified  because  it  was  not  addressed  to  the  court  instead  of 
to  the  judge  thereof.  It  is  considered  that  the  mere  address- 
ing of  it  to  the  judge  was  a  harmless  irregularity  that  could 
not  have  misled  any  one,  since  the  showing  in  the  petition  was 
expressly  to  the  court  and  the  matter  was  treated  as  an  ap- 
plication thereto.  Nor  do  we  think  that  the  prayer  for  a 
judgment  instead  of  an  order  is  of  any  moment 

The  dismissal  cannot  be  justified  because  the  petitioner 
was  not  a  party  to  the  action.  That  is  not  an  open  question. 
It  is  ruled  by  Platto  v.  Deuster,  22  Wis.  482 ;  Endter  v,  Len- 
non,  46  Wis.  299,  60  N.  W.  194;  OrierU  Ins.  Co.  v.  Sloan, 
70  Wis.  611,  36  N.  W.  388 ;  Stein  v.  Benedict,  83  Wis.  603, 
53  N.  W.  891,  and  other  cases.  In  such  cases  it  is  expressly 
said  that  a  proceeding  of  this  sort>  whether  by  a  party  to 
the  action  or  a  stranger,  is  proper.  Of  course  the  expression 
as  to  a  stranger  refers  to  one  not  a  party  to  the  action  but 
interested,  nevertheless,  in  preventing  the  enforcement  of 
the  judgment,  either  at  all,  or  in  the  way  threatened  or  at- 
tempted. 
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The  alUmportant  question  on  this  appeal  is  this:  In  a 
case  where  a  person,  not  a  party  to  an  action  in  which  a  judg- . 
ment  has  been  rendered,  is  interested  in  preventing  the  en- 
forcement thereof,  and  such  enforcement  as  to  him  would  be 
unjust  because  of  the  judgment  having  been  paid  or  its  never 
having  been  a  lien  or  claim  against  any  property  of  his,  and 
it  will  be  enforced,  nevertheless,  to  his  prejudice,  as  an  ex- 
isting indebtedness,  may  he  apply  by  petition  for  relief  in  the 
action  or  must  he  bring  an  independent  action  in  equity  for 
relief?  That  no  court  has  jurisdiction  of  the  subject  ex- 
cept the  one  in  which  the  judgment  was  rendered,  was  de- 
cided in  the  cases  referred  to,  but  how  about  the  court  in 
which  the  judgment  was  rendered  ?  Is  that  court  powerless, 
in  the  limited  sense  of  the  term  "jurisdiction,"  to  give  the 
person  entitled  to  relief  the  use  of  its  equity  power  in  an  ac- 
tion commenced  by  him  ? 

As  an  original  proposition  it  would  seem  that  the  last  ques- 
tion should  be  answered  in  the  negative.  There  is  nothing  in 
the  Code,  either  expressly  or  inferentially,  to  the  contrary, 
as  we  understand  it,  while  its  spirit  and  purpose  is  that,  where 
there  is  a  wrong  which  the  law  recognizes,  to  be  redressed  or 
to  be  prevented,  as  to  any  person,  he  shall  have  a  judicial 
remedy  to  that  end  by  the  procedure  which  the  written  law 
indicates.  There  was  a  logical  reason  for  holding  that  one 
circuit  court  does  not  possess  jurisdiction  to  restrain  the  en- 
forcement of  a  judgment  rendered  in  another  circuit  court, 
but  where  the  latter  is  called  upon  to  deal  with  a  judgment, 
as  in  this  case,  it  is  difficult  to  assign  any  good  reason  why 
there  is  a  want  of  jurisdiction  to  do  so  by  an  independent  ac- 
tion imder  our  Code  system,  or  why  the  court,  if  the  remedy 
by  petition  is  proper,  should  not  at  least  have  the  right,  in  its 
discretion,  to  require  the  party  to  commence  an  independent 
action  where  the  matter  to  be  determined  is  so  ccwtnplicated 
that,  in  the  judgment  of  the  court,  the  subject  can  thereby 
be  dealt  with  in  a  more  orderly  way  than  on  petition  in  the 
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old  action.  It  is  not  unlikely  that  if  we  were  permittad  to 
deal  with  the  matter  unhampered  by  previous  decisions  we 
might  hold  that  the  court  in  which  a  judgment  has  been  ren- 
dered may  so  deal  therewith,  and  that  there  is  no  question 
of  jurisdiction,  even  in  its  most  limited  sense,  involved  in 
whether  the  court  should  be  approached  by  petition  or  by 
action,  especially  none  which  would  prevent  its  being  ap- 
proached in  the  latter  way. 

Notwithstanding  what  has  been  said,  the  practice  to  the 
contrary  has  been  settled  by  a  long  line  of  decisions  com- 
mencing with  Platto  V.  Deuster,  2i2i  Wis.  482,  decided  in 
1868,  and  by  aflSrmance  thereof  over  and  over  again  down  to 
Stein  V.  Benedict,  83  Wis.  603,  68  N.  W.  891,  decided  in 
1892,  where  it  was  so  ^strongly  entrenched  as  to  leave  no  op- 
portunity whatever  for  the  court  to  change  its  position  with- 
out reversing  that  which  has  been  as  firmly  established  as  any- 
thing could  well  be  by  judicial  decisions.  The  rule  as  regards 
one  circuit  court  restraining  the  enforcement  of  a  judgmwit 
in  another  circuit  court,  by  the  cases  referred  to,  applies  with 
equal  force  where  one  circuit  court  by  action  is  invoked  to 
restrain  the  enforcement  of  a  judgment  by  an  independent 
action  in  the  same  court. 

In  Endter  v.  Lennon,  46  Wis.  299,  60  N.  W.  194,  it  was 
said: 

"One  court  of  equity  will  not  enjoin  the  process  of  another. 
One  suit  in  equity  will  not  lie  to  enjoin  process  issuing  in  an- 
other. The  objection  is  fatal,  whether  the  second  suit  be 
brought  iu  the  same  or  in  anotiher  court,  by  a  party  or  by  a 
stranger  to  the  first  suit  The  proper  course  by  either  party 
or  stranger  to  the  first  suit  is  to  apply  by  petition  for  relief 
in  that  suit.'^ 

In  Orient  Ins.  Co.  v.  Sloan,  70  Wis.  611,  36  K  W,  388, 

it  was  said  that  the  rule  of  Endter  v.  Lennon,  supra,  and 

similar  cases  is  the  same  regardless  of  whether  the  judgment 

sought  to  be  restrained  is  at  law  or  in  equity ;  and  in  Stein  v. 

Vol.  130— 18 
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Benedict,  supra,  where  the  relief  sought  was  very  compli- 
cated, and  the  situation  to  be  dealt  with  was  one,  ordinarily, 
peculiarly  within  the  field  of  equity  by  an  independent  action, 
such  an  action  was  brought  in  the  court  where  the  judgment 
sought  to  be  restrained  was  entered,  and  the  question  of 
whether  that  procedure  was  proper  was  raised  by  demurrer 
upon  the  ground  of  want  of  jurisdiction  to  entertain  the  ac- 
tion. It  was  argued  by  able  counsel,  the  objection  was  sus- 
tained in  the  court  below,  and  upon  appeal  the  judgment  after 
mature  deliberation  was  affirmed.  In  deciding  the  case  this 
court  said : 

"The  proper  course  is  to  app^  by  petition  for  relief  in  the 
first  suit.  The  power  of  the  court  in  which  the  first  judg- 
ment or  decree  has  been  rendered,  to  grant  relief  in  cases  like 
this,  is  undoubted.  This  has  long  since  passed  beyond  the 
field  of  discussion,  and  must  be  regarded  as  settled  beyond 
dispute.  .  .  .  The  objection  to  the  jurisdiction  of  the  court 
was  sufficient  to  defeat  the  action.  .  .  .  Without  consider- 
ing whether  the  objection  to  the  jurisdiction  of  the  court  may 
not  be  raised  on  such  demurrer  [referring  to  a  demurrer  ore 
ter^iLs'] ,  or  the  court  may  not  of  its  own  motion  act  on  the  ob- 
jection when  not  raised  by  a  formal  demurrer,  .  .  . ,  it  must 
be  held  that  it  was  here  properly  presented,  so  that  the  court 
might  act  on  it  and  dismiss  the  complaint,  upon  which  it 
was  plain  no  relief,  according  to  the  settled  decisions  of  this 
court,  ought  to  be  granted." 

It  should  be  noted  that  the  term  "jurisdiction"  in  this  class 
of  cases  is  not  used  in  its  technical  sense :  that  which  would 
render  what  is  done  void,  but  in  the  modified  sense  discussed 
at  length  in  Harrigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909 :  in  the  sense  that  the  practice  is  so  firmly  settled  in  re- 
spect to  the  subject,  and  the  confusion  that  would  result  from 
departing  from  it  would  be  so  great  and  prejudicial,  that  the 
court  ought  not  to  act  contrary  thereto  whether  objection  is 
made  by  counsel  or  not,  though  in  case  it  should  act  the  re- 
sult would  be  a  binding  judicial  determination  till  reversed 
on  appeal  or  set  aside  in  some  proper  direct  proceedings. 
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So  we  cannot  well  come  to  any  other  conclusion  than  that 
appellant  took  the  only  course  open  to  him.  True,  there  is  a 
contrary  indication  in  Coe  v.  Manseau,  62  Wis.  81,  22  N.  W. 
156,  but  the  restrictions  there  put  on  Platto  tr.  Deuster,  supra, 
and  Endter  v.  Lennon,  supra,  were  not  warranted  by  the  facts 
and  were  clearly  overruled  in  the  subsequent  cases  we  have 
<;ited.  Though  it  seems  that  a  trial  court  ought,  at  least,  to 
be  free  to  take  the  course  which  the  learned  court  did  in  this 
-case,  the  rule,  as  we  have  seen,  is  so  firmly  settled  to  the  con- 
trary, that  we  must  leave  it  to  the  legislature  to  change  the 
practice,  if  it  is  to  be  done.  It  is  better  for  the  court  to  ad- 
here to  a  wrong  rule  of  procedure,  from  an  original  stand- 
point, long  established,  which  leaves  parties  a  full  remedy, 
than  to  change  it  by  overruling  decisions  made  from  time  to 
time  during  more  than  a  quarter  of  a  century. 

It  does  not  seem  that  any  question  was  left  that  need  be 
discussed  on  this  appeal.  The  orders  appealed  from  must  be 
reversed. 

By  the  Court. — So  ordered. 


Hadtke,  Eespondent,  vs.  Gezyix,  Appellant 
December  4,  190G— January  8,  1907. 

^AnimaU  running  at  large:  Personal  injuries:  Verdict:  Perversity: 
Excessive  damages:  Statutes:  Injuries  ^y  animals:  Evidence  of 
similar  facts:  Negligence:  Constitutional  law:  Police  power. 

1.  In  an  action  for  personal  injuries  inflicted  on  plaintiff  by  defend- 
ant's bull  after  its  escape  from  defendant's  premises  onto  the 
adjoining  premises  of  plaintiff,  a  verdict  of  $800  for  plaintiff  Is 
held  supported  by  the  evidence,  and  is  neither  perverse  nor  ex- 
cessive in  amount. 
1:2.  In  such  case  evidence  that  the  bull  had  broken  through  the  fence 
into  plaintiffs  premises  on  three  previous  occasions  during  the 
same  summer  is  admissible  as  tending  to  show  that  the  defend- 
ant "suffered"  the  bull  to  be  at  large. 
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3.  3ec.  1482,  Stats.  1898,  as  amended  by  ch.  14,  Laws  of  1903  (pro- 

Tiding  that  certain  male  animals,  including  bulls  over  six 
months  old,  shall  not  run  at  large,  and  that  if  the  owner  or 
keeper  shall,  for  any  reason,  suffer  any  suck  animal  so  to  do 
he  shall  be  liable  to  a  forfeiture,  and  be  liable  in  addition  for 
all  damages  done  by  such  animal  while  so  at  large,  although  he 
escapes  without  the  fault  of  su^h  otoner  or  keeper),  does  not 
impose  an  absolute  liability  upon  the  owner  of  the  animal. 

4.  Sec.  1482,  Stats.  1898,  as  amended  by  ch.  14,  Laws  of  1903,  differ- 

entiates between  "the  running  at  large"  and  "the  escape."  It 
is  the  escape  alone  which  is  inexcusable  by  showing  diligence, 
not  the  running  at  large. 

5.  Sec.  1482,  Stats.  1898,  as  amended  by  ch.  14,  Laws  of  1903»  does 

not  impose  liabilities  upon  the  owner  of  the  animal  which  are 
so  unreasonable  and  extreme  as  to  be  beyond  the  limits  of  po- 
lice power. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed, 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
John  C.  Hart  and  Park  &  Carpenter. 

For  the  respondent  there  was  a  brief  by  H.  J.  Severson, 
attorney,  and  McFarland  &  Mvjrat,  of  counsel,  and  oial  argu- 
ment by  C  Z?.  McFarland, 

WiNSLow,  J.  This  is  an  action  for  personal  injuries.  The 
plaintiff  is  a  married  woman  living  with  her  husband  and 
family  on  a  farm  adjoining  a  pasture  owned  by  defendant  in 
which  was  kept  a  three-year-old  dehorned  bull.  It  is  undis- 
puted that  the  bull  escaped  through  the  fence  onto  the  prem- 
ises of  the  plaintiff's  husband  September  9,  1904,  and  re- 
mained there  for  several  hours.  The  plaintiff  claims  that  the 
buU  knocked  or  bunted  her  down  several  times  while  it  was 
ao  upoaoL  her  pr^nises,  inflicting  serious  injuries,  but  this  was 
denied  by  the  defendant.  The  trial  resulted  iu  a  verdict  for 
the  plaintiff,  followed  by  judgment  for  $800  damages  and 
coBts,  and  the  defendant  appeals. 

The  appelUmt  contends  that  the  verdict  is  not  only  unsup- 
ported by  the  evidence,  but  is  perverse,  and  that  the  damages. 
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are  ex<5essive ;  but  a  careful  examination  of  the  evidence  pre- 
sented in  the  bill  of  exceptions  satisfies  i»  that  neither  of 
these  contentions  can  be  sustained. 

There  were  no  exceptions  tx)  the  charge  of  the  court  and 
but  one  ruling  upon  evidence  is  assigned  as  error.  The  plaint- 
iff was  allowed  to  prove  against  objection  and  exception  that 
the  bull  had  broken  through  the  fence  into  the  plaintiff's 
premises  on  three  previous  occasions  during  the  same  sum- 
mer. This  proof  was  received  upon  the  theory  that  it  tended 
to  prove  that  the  defendant  "suffered"  the  bull  to  be  at  large 
under  the  principle  laid  down  in  the  case  of  Decker  v.  Mc- 
Sorley,  111  Wis.  91,  86  N.  W.  654.  The  appellant  claims, 
however,  that  the  action  was  brought  imder  sec.  1482,  Stats. 
1898,  as  amended  by  ch.  14,  Laws  of  1903,  and  that  under 
that  section  (if  valid)  it  is  immaterial  whether  the  defendant 
suffered  the  animal  to  run  at  large.  This  section  provides  that 
certain  male' animals,  including  bulls  over  six  months  old, 
shall  not  run  ftt  large,  and  then  proceeds  as  follows : 

"And  if  the  owner  or  keeper  shall,  for  any  reason,  suffer 
any  such  animal  so  to  do  he  shall  forfeit  five  dollars  to  the 
person  taking  it  up,  and  be  liable  in  addition  for  all  damages 
done  by  such  animal  while  so  at  large,  although  he  escapes 
withoyJt  the  fault  of  such  owner  or  keeper/' 

A  further  clause  provides  that  the  construction  of  any 
fence  such  as  is  enumerated  in  sec.  1390,  Stats.  1898,  shall 
not  relieve  such  owner  or  keeper  from  liability  for  damage 
done  on  the  inclosed  premises  of  an  adjoining  owner.  That 
part  of  the  section  beginning  with  the  words  "although  he 
escapes"  was  added  by  the  amendment  of  1903,  and  the  claim 
is  that  the  section  as  it  now  stands  makes  the  owner  absolutely 
liable  for  all  damages  done  by  the  animal  while  at  large 
whether  the  owner  be  at  fault  or  not,  and  the  further  conten- 
tion is  then  made  that  the  act  imposes  unreasonable  liability 
beyond  the  limits  of  the  police  power  and  hence  is  void. 

We  are  unable  to  agree  with  the  contention  that  the  act  as 
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amended  imposes  an  absolute  liability.  Prior  to  the  amend- 
ment of  1903  it  certainly  did  not  do  so.  It  was  held  by  this 
court  in  Montgomery  v.  Breed,  34  Wis..  649,  that  a  substan- 
tially similar  statute  did  not  apply  to  a  case  where  the  escape 
was  without  the  owner's  fault  or  negligence  and  every  reason- 
able effort  was  made  to  recapture  the  animal  after  its  escape 
was  discovered.  The  amendment  is  directed  to  the  question 
of  the  negligent  escape  alone,  and  not  to  the  question  of  the 
negligent  suffering  of  the  animal  to  remain  at  large  after  its 
escape  is  known.  The  act  now  imposes  liability  upon  the 
owner  who  "suffers"  his  animal  to  run  at  large  even  though 
the  original  escape  was  without  fault.  Diligence  to  prevent 
escape  is  no  longer  a  defense  or  an  element  of  defense,  but 
diligence  to  recapture  the  animal  after  its  escape  is  discov- 
ered, or  should  be  discovered  in  the  exercise  of  ordinary  care, 
remains  a  defense.  The  act  is  penal  in  its  nature.  At  best 
it  imposes  heavy  liabilities  and  burdens  upon  the  keepers  of 
animals  absolutely  necessary  to  be  kept  by  some  one.  It 
should  have  no  unreasonable  or  strained  construction.  Its 
language,  when  carefully  read,  does  not  compel  a  construction 
imposing  absolute  liability.  It  differentiates  between  "the 
running  at  large"  and  "the  escape."  It  is  the  escape  alone 
which  is  inexcusable  by  showing  diligence,  not  the  rimning 
at  large.  Under  this  view  of  the  statute  we  cannot  say  that  it 
imposes  liabilities  on  the  owner  which  are  so  imreasonable 
and  extreme  as  to  be  beyond  the  limits  of  police  power.  This 
view  also  justifies  the  reception  of  the  evidence  objected  to. 
By  the  Cowrt. — Judgment  affirmed. 
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Phipps,  Administratrix,  Respondent,  vs.  Wisconsin  Cen- 
tral Railway  Company,  Appellant. 

December  4,  1906— January  8,  1907. 

Order  made  in  proceedings  to  examine  adverse  party:  Interlocutory 
orders:  Appealable  orders. 

1.  The  examination  of  a  party  under  the  provisions  of  sec.  4096, 

Stats.  1898,  is  both  a  special  proceeding  and  a  provisional  rem- 
edy. 

2.  An  order  requiring  the  witness  to  produce  books  and  papers, 

made  in  the  course  of  an  examination  of  a  party  under  the  pro- 
visions of  sec.  4096,  Stats.  1898,  is  merely  an  interlocutory  or- 
der regulating  the  manner  of  procedure  upon  the  examination, 
is  in  no  sense  a  final  order,  and  does  not  in  any  proper  sense 
grant,  refuse,  continue,  or  modify  such  provisional  remedy. 

3.  Such  order  is  not  appealable  under  the  calls  of  sec.  3069,  Stats. 

1898. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
coimty :  Wabben  D.  Taebant,  Circuit  Judge.    Dismissed. 

The  respondent  moved  to  dismiss  the  appeal. 

For  the  motion  there  was,  a  brief  by  Timlin  &  Gliclcsman, 
and  oral  argument  by  W.  L.  Oold. 

W.  D.  Corrigan,  for  the  appellant. 

WiNSLOw,  J.  This  is  an  action  to  recover  damages  on  ac- 
count of  the  death  of  Chas.  Phipps,  deceased,  plaintiffs  hus- 
band, who  was  a  locomotive  engineer  in  defendant's  employ, 
and  is  alleged  to  have  been  killed  by  reason  of  the  negligent 
and  insecure  construction  of  the  railroad  bridge  on  defend- 
ant's road  through  which  his  engine  was  precipitated.  The 
defendant's  answer  denied  all  negligence.  After  issue  was 
joined  the  plaintiff  gave  notice  of  taking  the  depositions  of 
Charles  M.  Morris,  the  secretary,  and  of  Thomas  H.  GiU, 
the  general  attorney,  of  the  defendant  company,  as  adverse 
witnesses,  under  the  provisions  of  sec.  4096,  Stats.  1898,  and 
its  amendments.    The  attendance  of  the  witnesses  before  the 
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commissioner  was  compelled  by  a  subpoena,  which  also  re- 
quired the  production  on  the  hearing  of  the  plans  of  the 
bridge  in  question,  as  well  as  all  telegrams  or  orders  sent  by 
the  company  to  the  conductor  of  the  train  which  met  the  ac- 
cident, as  well  as  all  other  writings,  telegrams,  or  statements 
in  possession  of  the  company  relating  to  the  inspection  of  the 
bridge,  the  cause  of  the  disaster,  or  the  matters  set  forth  in 
the  complaint.  The  witnesses  declined  to  produce  the  plans 
and  statements  so  desired,  notwithstanding  they  were  directed 
80  to  do  by  the  commissioner,  and  the  proceedings  were  there- 
upon certified  to  the  circuit  court,  and  upon  motion  that  court 
made  an  order  commanding  the  witnesses  to  produce  the  plans 
of  the  bridge,  the  telegrams  or  orders  sent  to  the  conductor 
or  train  crew,  and  the  names  of  defendant's  employees  who 
possessed  any  knowledge  of  the  accident.  From  this  order 
the  defendant  appealed,  and  the  plaintiff  now  moves  to  dis- 
miss the  appeal. 

Appealable  orders  are  classified  and  defined  by  sec.  3069, 
Stats.  1898.  Reference  to  that  section  demonstrates  at  once 
that  if  the  order  before  us  is  appealable  it  must  be  because  it 
is  (1)  a  final  order  affecting  a  substantial  right  made  in 
special  proceedings,  or  (2)  an  order  granting,  refusing,  con- 
tinuing, or  modifying  a  provisional  remedy.  It  is  settled  that 
the  examination  of  a  party  under  the  provisions  of  sec.  4096, 
supra,  is  both  a  special  proceeding  and  a  provisional  remedy. 
An  order  made  in  the  course  of  such  an  examination,  requiring 
the  witness  to  produce  books  and  papers,  is,  however,  merely 
an  interlocutory  order  regulating  the  manner  of  procedure 
upon  the  examination,  and  in  no  sense  a.  final  order ;  nor  does 
it  in  any  proper  sense  grant,  refuse,  continue,  or  modify  the 
provisional  remedy.  These  propositions  have  been  fully  set- 
tled by  the  court  in  previous  decisions,  and  cannot  be  con- 
sidered as  open  to  doubt.  Stuart  v,  Allen,  45  Wis.  158; 
Knowles  v.  Rogers,  99  Wis.  231,  74  N.  W.  813 ;  State  ex  rel 
Carpenter  r.  Mathys,  115  Wis.  31,  91  N.  W.  114;  Ellinger 
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V.  Equitable  L.  Assur.  Soc.  125  Wis.  643,  104  K".  W.  811. 
That  such  an  order  is  not  a  final  order  is  also  held  by  the  su- 
preme oourt  of  the  United  States  in  Alexander  v.  U.  S.  201 
U.  S.  117,  2?  Sup.  Ct.  366. 
By  the  Court. — Appeal  dismissed. 


FoRSTEB,  Watebbuby  Company,  Respondent,  vs.  F.  Mac- 
Kinnon Manufacturing  Company,  Appellant 

December  S,  1906—nJanuary  fi,  1907. 

Sales:  Defects:  Waiver:  Measure  of  damages:  Evidence. 

1.  Where  articles  required  by  contract  to  be  of  a  particular  charac- 

ter are  shipped  to  the  executory  vendee  as  the  proper  kind  and 
received  by  the  latter  without  notice  being  given  to  the  vendor, 
within  a  reasonable  time  thereafter,  that  the  articles  will  not 
be  accepted  as  satisfying  the  contract,  all  defects  discoverable 
by  reasonable  attention  to  the  matter  are  waived. 

2.  Where  the  manufacturer  and  seller  of  iron  castings  was  to  de- 

liver in  Instalments,  and  after  two  shipments  the  buyers  made 
complaiift  of  defects,  and  in  order  to  remedy  such  defects  the 
patterns  were  changed  and  improved,  and  thereafter  shipments 
^ere  regularly  made  during  an  interval  of  about  six  months 
without  definite  notice  of  defects  until  after  all  shipments  were 
substantially  completed,  the  court  is  warranted  in  holding  as 
matter  of  law  that  such  defects,  as  to  the  castings  made  after 
the  patterns  were  improved,  were  waived. 

3.  In  such  case,  under  the  evidence,  stated  in  the  opinion,  the  al- 

lei^ed  defects  are  held  not  to  be  so  serious  as  to  render  the  cast- 
ings not  good  and  suitable  within  the  calls  of  the  contract  un- 
der which  they  were  furnished. 

4.  In  an  action  for  the  contract  price  of  iron  castings  of  certain  re- 

quired strength,  it  is  not  necessary  for  defendant,  in  order  to 
enable  it  to  recover  for  the  failure  of  unused  castings  to  come 
up  to  the  contract  requirements,  to  prove  the  amount  of  defec- 
tives, or  the  diminished  value  of  the  castings  by  reason  thereof, 
with  the  certainty  of  a  demonstration.  Ail  that  is  required  is 
that  such  matters  be  established  with  reasonable  certainty. 

5.  In  an  action  for  the  contract  price  of  iron  castings  required  to 

be  of  certain  strength,  defendant  counterclaimed  for  loss  occa 
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sioned  by  the  failure  of  unused  castings  ta  come  up  to  the  con- 
tract requirements.  It  appeared,  among  other  things,  that  the 
castings  used,  or  attempted  to  be  used,  were  fairly  representa- 
tive of  the  character  of  those  that  remained,  and  that  about 
twenty  per  cent  of  the  castings  used  had  latent  defects  caus- 
ing them  to  break  under  the  pressure  required  in  their  use  and 
were  wholly  useless  except  for  scrap  Iron.    Held: 

(1)  In  the  absence  of  any  afQrmatiye  evidence  to  the  con- 
trary, it  was  Inferable,  with  sufQclent  certainty  to  sustain  a 
dndlng,  that  the  same  proportion  of  those  not  used  were  like- 
wise defective. 

(2)  A  legitimate  basis  was  established  for  estimating  dam^ 
ages  as  to  the  castings  not  used. 

(3)  Defendant  was  entitled  to  recover  the  amount  per  pound 
the  evidence  showed  to  be  the  difference  in  value  between  the 
castings  furnished  and  those  called  for  by  the^  contract  require- 
ments. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 

county:  Ciias.  M.  Webb,  Circuit  Judge.    Reversed. 

Action  to  recover  on  a  sale  contract  between  plaintiff  a& 

seller  and  the  defendant  as  purchaser,  the  terms  of  which 

were  as  follows : 

"To The  -F.  MacKinnon  Mfg.  Co.:    ^ 

"Quantity. .  •  .40  tons  malleable  castings. 

Patterns  to  be  furnished  by  buyer.  Castings 
to  be  good  and  suitable  quality  for  hub 
bands.  Buyer  to  have  the  privilege  of  re- 
turning any  imperfect  castings. 

"Price 5|c  per  pound  in  carload  lots  on  cars,  Cen- 

tralia,  Wisconsin. 

"Terms ;  Freight  cash,  to  be  paid  by  buyer,  balance 

cash  thirty  days  from  invoice  date. 
"Settlement  other  than  net  cash  at  Chicago,  or  by  Chicago 

or  New  York  draft,  must  include  exchange.     Notes  must  be 

for  net  amount,  including  interest  and  collection  charges. 

All  settlements  must  be  made  within  thirty  days  from  in* 

voice  date,  unless  otherwise  specified. 

"Shipments  to  be  Made — One  car  about  Jan.  1st,  1900.    Bal- 
ance prior  to  July  1st,  1900. 

"Via  C,  M.  &  St.  P.  Ry. 

"Freight  Rate. 
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"In  case  of  accident  or  other  cause,  causing  the  stoppage 
or  partial  stoppage  of  the  works  of  eitiier  the  sellers  or  buy- 
ers, the  deliveries  herein  contracted  for  may  be  suspended,  or 
at  the  option  of  the  party  not  in  default  may  be  canceled  dur- 
ing the  continuance  of  said  interruption.  Such  suspension  or 
cancellation  shall  not  invalidate  the  remainder  of  the  con- 
tract>  but  on  the  removal  of  the  cause  of  the  interruption  the 
deliveries  shall  be  continued  at  the  specified  rate,  and  if  the 
overdue  deliveries  shall  not  have  been  canceled  they  shall  be 
made  then  at  the  regular  rate,  commencing  when  the  contract 
would  otherwise  have  ended. 

"FOKSTEB,  WaTEBBURY  &  Co." 

There  was  a  preliminary  memorandum  in  respect  to  the 
matter  in  the  following  words : 

"Centralia,  Wisconsin,    ' 
"November  20th,  1899. 
"Forster,  Waterbury  &  Co,, 
"358  Dearborn  St., 
"Chicago,  111. 
"Memo,  of  agreement  between  the  F.  MacKinnon  Mfg. 
Co.  and  Forster,  Waterbury  £  Co.     That  the  F.  MacKinnon 
Mfg.  Co.  do  contract  with  Forster,  Waterbury  &  Co.  ior  forty 
tons  of  malleable  castings,  at  S^c  per  pound,  in  car  lots,  f .  o.  b. 
Centralia.    Terms  thirty  days.    The  malleables  to  be  suitable 
for  the  purposes  required,  and  to  be  tough  enough  to  stand  the 
hydraulic  pressure  required  of  them.    AH  defective  malleable 
to  be  returned. 

"The  F.  MacKinnon  Mfo.  Co., 

"F.  MacKinnon,  Secy." 

The  final  contract  embodied  the  provisions  before  indicated. 
Soon  after  deliveries  commenced  the  defendant  complained 
that  the  malleables  were  defective,  in  that  the  dove-tailed 
slots  in  the  rims  of  the  castings  ivere  more  or  less  filled  up 
and  the  castings  were  so  brittle  that  many  of  them  broke 
under  the  necessary  pressure  applied  to  place  them  on  the 
wooden  centers  of  the  hubs.  The  malleables  were  intended 
for  use  as  part  of  the  make-up  of  wagon  hubs.  Complaints 
as  to  the  defective  character  of  the  malleables  continued  from 
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time  t6  time  as  deliveries  were  made  and  the  castings  were 
tested,  and»finally  before  the  contract  was  wholly  filled  de- 
fendant rescinded  it  and  refused  to  take  any  more  of  the  cast- 
ings. Subsequently  this  action  was  commenced  to  recover  an 
alleged  balance  due  of  $776.44.  The  issues  tendered  by  the 
complaint  sufficiently  appear  by  the  summary  of  the  findings 
hereafter  given. 

The  defendant  answered,  among  other  things,  counter- 
claiming  for  $3,163.80  for  damages  on  account  of  the  cast- 
ings not  being  according  to  contract.  The  allegations  of  the 
counterclaim  were  duly  put  in  issue,  and  all  issues  were  re- 
ferred to  a  referee  to  hear,  try,  and  determine  with  this  re- 
sult: (1)  The  contract  between  the  parties  was  as  indicated 
in  the  foregoing.  (2)  The  meaning  of  the  term  "castings  to 
be  good  and  suitable  quality  for  hub  bands,"  as  the  parties 
understood  it,  was  the  same  as  the  idea  contained  in  the  pre- 
liminary memorandum  by  the  words  "the  malleables  to  be 
suitable  for  the  purposes  required,  and  to  be  tough  enough  to 
stand  the  hydraulic  pressure  required  of  them,"  and  plaint- 
iff knew  the  manner  of  placing  the  malleables  on  the  wooden 
hubs  and  all  requirements  in  that  regard.  (3)  Plaintiff 
delivered  to  the  defendant  castings  of  tlie  value  at  the  con- 
tract price  of  $3,959.17,  and  did  work  on  patterns  and  paid 
for  freight  chargeable  to  the  defendant  to  the  amount  of 
$233.75,  making  a  total  of  its  charges  of  $4,192.93.  (4)  The 
plaintiff  claimed  $5.70,  freight  on  defective  castings  re- 
turned, and  $98.86  for  1,883  pounds  of  castings  shipped 
August  6,  1900.  The  former  is  disallowed  because  the  cast- 
ings were  returned  under  the  contract ;  the  latter  was  allowed 
because  the  defendant  included  it  in  its  statement  to  the 
plaintiff  showing  the  amount  of  its  credits  and  remitted  the 
balance  thus  shown  to  be  due.  (5)  The  true  amount  of  plaint- 
iff's credit  is  $4,187.23.  (6)  Defendant  is  entitled  to  credit 
for  freight  paid  $177.76,  for  shortage  and  defective  castings 
$116.97,  one  cent  per  pound  as  per  settlement  on  account  of 


8]  JANUARY  TERM,  1907.  285 

FozBtor,  Waterbury  Co.  v.  F.  MacKinnon  Mfg.  Co.  130  Wis.  281. 

labor  oa  the  first  shipment  of  castings  to  render  them  fit  for 
use^  making  $49.59,  and  for  cash  paid  from  time  to  time 
$3,279.74,  making  a  total  of  $3,624.06,  and  leaving  a  bal- 
ance due  plaintiff,  exclusive  of  defendant's  counterclaim,  of 
$563.17.  (7)  The  defendant's  claim  for  damages  on  account 
of  defective  maUeables  not  used  is  disallowed,  because  it  is  in 
a  great  part  guesswork ;  not  sufficiently  proved  and,  in  effect, 
an.  attempt  to  relieve  defendant  from  the  dead  8to<^  of  cast- 
ings left  over  after  an  unsuccessful  experiment  with  a  pat- 
ented article.  The  claim  as  to  costs  of  repairing  and  extra 
cost  of  putting  in  tie  plates  in  castings  .used  not  included  in 
the  first  shipment  is  disallowed,  because  no  complaint  was 
made  in  the  correspondence  between  the  parties  after  de- 
fendant's patterns  were  perfected,  and  because  the  witnesses 
testified  that  no  more  work  was  done  on  inalleables  furnished 
by  plaintiff  than  on  those  made  by  other  manufacturers.  The 
claim  for  one-half  cent  per  pound  on  castings  used  is  not 
satisfactorily  supported  by  evidence  and  appears  to  have  been 
an  after-consideration  to  help  defendant  out  as  to  dead  stock. 
(8)  Defendant  is  entitled  to  credit  for  5,312  pounds  of  de- 
fective castings,  to  the  amount  of  $258.66,  and  a  further 
credit,  on  account  of  397  defective  castings  weighing  2,314 
pounds,  of  $114.65,  and  a  further  credit  of  $156.80  for  hubs 
destroyed  by  reason  of  the  defective  castings.  (9)  The  total 
allowed  on  the  counterclaim  is  $530.11,  leaving  a  balance  due 
the  plaintiff  of  $33.06. 

Upon  a  hearing  before  the  court  the  findings  of  the  referee 
were  modified  by  allowing  defendant  an  additional  credit  for 
aboxtage  in  castings  and  culls  of  $25.20,  leaving  the  balance 
due  plaintiff  $7.86,  and  as  so  modified  were  confirmed  and 
judgment  was  rendered  accordingly. 

ISo  complaint  was  nkade  by  the  plaintiff  of  the  conclusioiis 
soached  hy  the  referee  or  the  circuit  court  Defendant  duly 
preserved  for  review  upon  appeal  the  questions  discussed  in 
tli^  opinion. 
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For  the  appellant  there  was  a  brief  by  Ooggins  &  Brazeau, 
and  oral  argument  by  B.  B.  Ooggins. 
TF.  E.  Wheelan,  for  the  respondent 

Mabbhaix,  J.     Appellant  makes  the  following  claims: 

(1)  The  oourt  should  not  have  allowed  respondent  the  $98.86 
for   1,883   pounds   of   castings   shipped   August   6,    1900. 

(2)  There  should  have  been  allowed  appellant  an  additional 
credit  on  its  counterclaim  of  $255.38  for  extra  cost  of  putting 
in  tie  plates,  occasioned  by  defective  dove-tailed  slots  and 
brittleness  of  malle^bles.  (3)  An  additional  amount  of 
$411.38  should  have  been  allowed  on  the  counterclaim  for 
defective  quality  of  the  unused  castings  on  account  of  their 
not  being  properly  annealed  and  not  manufactured  so  as  to 
avoid  the  defects  called  cold-shuts.  (4)'  An  additional  amount 
of  $169.65  should  have  been  allowed  on  the  counterclaim  on 
account  of  expense  of  working  off  defective  stock  at  reduced 
prices.  (5)  A  further  sum  of  $156.80  should  have  been  al- 
lowed on  the  counterclaim  on  account  of  hub  cores  that  would 
be  destroyed  in  using  the  balance  of  the  castings. 

At  the  outset  it  is  suggested  that  some  improper  evidence 
was  received  from  a  witness  produced  by  respondent,  but  as 
it  is  not  claimed  that  such  evidence  affected  the  result  and 
counsel  fail  to  do  more  than  merely  make  the  suggestion  that 
such  evidence  can  be  found  in  the  record,  we  pass  the  subject 
without  further  notice. 

As  to  the  $98.86  claimed  to  have  been  erroneously  allowed 
respondent,  we  cannot  agree  with  appellant  It  appears,  as 
the  referee  found,  that  the  item  was  included  by  appellant 
in  a  statement  rendered  in  the  usual  way ;  not  as  a  matter  of 
compromise  and  settlement,  so  far  as  we  can  see.  Moreover, 
the  statement  and  a  check  accompanying  it  covering  the  bal- 
anoe  therein  admitted  to  be  due  was  not  thereafter  treated  as 
a  settlement  by  either  party. 

The  effect  of  the  decision  in  the  court  below  as  to  imper- 
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fections  in  the  castings,  as  regards  the  dove-tailed  slots,  is 
that  they  were  not  sufficiently  serious  to  render  the  castings 
not  good  and  suitable  for  hub  bands,  within  the  meaning  of 
the  contract,  and  further,  that  seasonable  complaint  was  not 
made  in  regard  thereto  as  to  castings  shipped  after  defects 
in  appellant's  patterns  were  remedied.  Reference  to  the  cor- 
respondence between  the  parties  fails  to  convince  us  that  any 
such  complaint  was  made  after  February  16,  1900,  which  ac- 
cords with  the  court's  jSndings.  Counsel  for  appellant  sug- 
gest that  there  was  evidence  of  such  complaints,  made  ver- 
bally, in  April,  July,  and  September,  By  far  the  greater  part 
of  the  shipments  were  made  after  February  16th.  There  was 
no  shipment  after  June  29th,  except  the  small  amount  cov- 
ered by  the  item  of  $98.96.  Furthermore,  we  do  not  find  that 
any  definite  verbal  complaint  as  to  this  branch  of  the  subject 
was  made  in  April,  1900.  On  the  whole  it  is  considered  that 
the  evidence  fairly  bears  out  the  finding.  It  tends  to  prove 
that  the  patterns  furnished  by  respondent  at  first,  were  de- 
fective in  respect  to  the  feature  designed  to  make  perfect  dove- 
tailed slots;  that  such  defect  was  removed  by  respondent  at 
the  latter's  request  and  expense ;  that  no  verbal  complaint  was 
thereafter  made  informing  respondent  that  castings  would 
not  be  accepted  as  satisfying  the  contract  because  of  defective 
dove-tailed  slots  till  a  considerable  length  of  time  after  sub- 
stantially all  the  shipments  were  made,  and  that  no  such  com- 
plaint was  made  thereafter  by  letter,  though  complaints  were 
made  as  to  the  castings  being  too  brittle.  In  the  letter  written 
June  13,  1900,  in  which  appellant  finally  rescinded  the  con 
tract  because  the  malleables  were  unsatisfactory,  no  mention 
was  made  of  defective  dove-tailed  slots.  The  complaint  was 
confined  to  the  castings  being  too  brittle  and  weak. 

The  rule  is  familiar  that  when  an  article  required  by  con- 
tract to  be  of  particular  character  is  shipped  to  the  executory 
vendee  as  of  the  proper  kind  and  is  received  by  the  latter 
without  notice  being  given  to  the'  vendor  within  reasonable 
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time  thereafter  that  the  article  will  not  be  accepted  as  satisfy* 
iikg  the  contract^  all  defects  discoverable  bj  reasonable  atten- 
tion to  the  matter  are  waived.  Locke  v,  Willxamson,  40  Wis. 
377;  Northern  S.  Co.  v.  Wangard,  117  Wis.  624,  94  K  W. 
785;  H.  McCormickL.  Co.  v.  Winans,  126  Wis.  649, 105  N. 
W.  045 ;  Waupaca  E.  L.  &  R.  Co.  v.  Milwaukee  E.  R.  &  L. 
Co.  112  Wis.  469,  88  N.  W.  308.  The  rule  in  that  regard 
was  stated  in  the  last  case  cited,  thus : 

"If  a  person  sells  another  property  to  be  delivered,  accom- 
panying the  sale  with  a  warranty,  and  when  delivery  takes 
place  there  are  defects*  in  the  property  which  are  discoverable 
by  a  person  of  ordinary  intelligence  in  the  circumstances  of 
the  purchaser,  by  the  exercise  of  ordinary  care,  and  such 
other  nevertheless  accepts  the  property,  neither  objecting 
thereto  then  nor  within  a  reasonable  time  thereafter,  he 
thereby  waives  the  defects  so  that  he  can  neither  rescind  the 
same,  counterclaim  for  damages  when  sued  for  the  purchase 
price,  nor  sue  for  damages  for  breach  of  warranty  after  pay- 
ing for  the  property." 

Defects  of  the  character  under  consideration  would  be  vis- 
ible upon  the  most  casual  inspection,  and  from  the  circum- 
stance that  such  defects  had  been  noticed  from  the  start  and 
the  patterns  were  perfected  after  the  first  shipments  to  avoid 
the  difficulty,  appellant  had  good  reason  to  pay  attention 
to  that  particular  matter  as  subsequent  shipments  ajrived  and 
to*  seasonably  notify  respondent  if  the  castings  made  from  the 
improved  pattern  were  not  satisfactory  in  that  r^ard.  Two 
shipments  were  made  prior  to  February  10,  1900.  On  that 
day  respondeat  was  by  letter  notified  that  the  dove-tailed  slots 
were  imperfect  The  next  shipment  was  made  February  12, 
1900;  plainly  of  castings  pr^ared  before  the  letfer  of  Febru- 
ary 10th.  Shipmenta  were  made  thereafter,  from  time  to 
time,  up  to  August  6,  1900,  all  except  the  1,883  pounds 
aforesaid  being,  as  indicated,  sent  by  June  29,  1900,  and  by 
far  the  greater  part  before  June  1,  1900.  Such  being  the 
case^  in  the  absence  of  evidence  of  any  definite  notice  having 
been  given  to  respondent  as  to  defective  dove-tailed  slots 
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after  February  16,  1900,  till  a  considerable  length  of  time 
after  the  shipments  were  substantially  completed,  the  court 
was  warranted  in  holding  as  matter  of  law  that  such  defects, 
as  to  the  castings  made  after  the  patterns  were  improved, 
were  waived.  On  that  ground  as  well  as  on  the  ground  that 
the  dove-tailed  slots  were  not  so  seriously  defective  as  to  ren- 
der the  castings  not  good  and  suitable  for  hub  bands,  within 
the  meaning  of  the  contract,  the  disallowance  of  this  branch 
of  the  case  should  not  be  disturbed. 

The  remaining  question  to  be  considered  is :  Were  the  cast- 
ings not  used  and  not  obviously  defective  upon  inspection, 
amounting  to  about  42,412  pounds,  shown  to  be  worth  less . 
than  such  as  were  contracted  for  because  of  their  not  being 
strong  enough  to  stand  the  strain  required  to  place  them  on 
the  wooden  hub  cores,  with  suflScient  certainty  to  entitle  ap- 
pellant to  an  allowance  on  its  counterclaim  on  that  account? 
The  decision  in  the  court  below  is  that  the  evidence  in  that 
respect  is  not  sufficiently  convincing  to  remove  the  truth  of  the 
matter  beyond  mere  conjecture.  The  items  of  appellant's 
claim  for  damages  involved  in  this  question  are  (a)  the  con- 
tract price,  being  $411.38,  of  the  same  percentage  of  the  un- 
used castings,  not  defective  on  their  face,  as  proved  wholly 
worthless  as  to  those  that  weres  attempted  to  be  put  to  use, 
less  the  value  for  scrap  iron;  (b)  the  value  of  the  small  per- 
centage of  .wooden  hub  cores  required  in  using  the  balance  of 
the  castings  as  past  experience  shows  would  probably  be  de- 
stroyed, being  $156.80;  and  (c)  cost  of  working  off  the  stock, 
estimated  at  $169.65,  making  a  total  of  $737.83.  These 
claims  should  be  considered  as  one,  since  the  proper  measure 
of  damages,  in  case  of  a  recovery,  is  the  difference  between 
the  actual  value  of  the  castings  and  the  value  if  they  had  been 
according  to  the  requirements  of  the  contract  Avltman  & 
T.  Co.  V.  Hetherington,  42  Wis.  622 ;  /.  I.  Case  P.  Works  v. 
Niles  &  8.  Co.  90  Wis.  590,  63  N.  W.  1013 ;  Park  v.  Richard- 
son  S  B.  Co.  91  Wis.  189,  64  N.  W.  859. 

The  evidence  is  undisputed  that  the  castings  were  neces- 
Vol.  130-19 
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sarily  subjected  to  great  pressure  in  placing  them  on  the 
wooden  hub  cores,  and  that  in  order  for  them  to  withstand  it 
proper  annealing  and  absence  of  defects  called  cold-shuts  were 
necessary.  Failure  to  so  anneal  the  castings  would  leave 
them  brittle  and  liable  to  break  under  the  pressure,  and  cold- 
shuts  would  cause  them  to  part  at  the  sides  because  of  the  im- 
perfect uniting  of  the  iron  on  the  lines  of  contact  of  the  molten 
metal  as  the  streams  thereof  flowing  into  the  several  gates,  or 
openings,  in  the  mould  came  to  the  blending  points. 

The  court  having  found,  partly  as  matter  of  fact  and  partly 
by  way  of  construction,  that  the  contract  as  understood  by 
'  both  parties  was  made  with  reference  to  a  sale  and  purchase 
of  castings  of  sufficient  strength  to  withstand  the  pressure  re- 
quired in  placing  them  on  the  wooden  hub  cores,  such  pressure 
being  for  ordinary  hubs  about  thirty  tons,  as  shown  by  the 
evidence,  and  found  as  matter  of  fact  in  appellant's  favor  on 
its  defense  and  counterclaim  as  to  all  castings  shown  by  ac- 
tual test  not  to  be  up  to  the  requirement,  and  respondent  hav- 
ing failed  to  except  to  any  of  tlio  conclusions  in  that  regard, 
it  stands  as  a  verity  in  the  case  that  appellant  is  entitled  to  re- 
cover on  its  counterclaim  for  the  diminished  value  of  the  un- 
used castings  on  account  of  their  not  being  up  to  such  require- 
ment, if  such  diminished  value  be  established  by  the  evidence 
with  sufficient  certainty  to  permit  of  an  assessment  of  dam- 
ages being  made. 

By  reason  of  the  state  of  the  case  referred  to,  unexcepted 
to  by  respondent,  there  is  no  question  of  implied  warranty 
nor  any  as  to  whether  allowances  were  improperly  made  by 
the  trial  court,  for  failure  of  castings  actually  tested  to  come 
up  to  the  required  strength,  that  we  need  consider.  Some 
such  questions  are  discussed  in  respondent's  brief,  but  may 
well  be  passed  without  further  mention. 

To  enable  appellant  to  recover  for  failure  of  the  unused 
castings  to  come  up  to  the  contract  rcqifirements  as  to 
strength,  it  was  not  necessary  to  prove  the  amount  of  the  de- 
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fcctives  nor  the  diminished  value  of  the  castings  by  reason 
thereof,  with  the  oertainty  of  a  demonstration.  All  that  was 
required  was  to  establish  such  matters  to  a  reasonable  cer- 
tainty. If  more  was  required  in  judicially  assessing  damages 
many  wrongs  would  go  unriglited.  It  is  familiar  law  that 
even  loss  of  opportunity  to  make  profits  in  a  business  is  a 
proper  subject  for  compensation  in  damages  by  the  person 
producing  such  loss,  and  that  proof  of  profits  derived  from 
such  business  covering  a  considerable  period  of  operations 
furnishes  a  legitimate  basis  for  determining  the  compensa- 
tion recoverable  for  profits  prevented  through  a  discontinu- 
ance thereof  produced  by  breach  of  contract.  Shepard  t\ 
Mihvaukee  G.  L.  Co.  15  Wis.  318;  Treat  r.  Ililes,  81  Wis. 
280,  50  'N.  W.  896;  Kelleij,  M.  <£  Co.  v.  La  Crosse  C.  Co. 
120  Wis.  84,  90,  97  N.  W.  674. 

In  tlie  last  case  cited  the  court  said : 

"Only  when  the  estimation  of  prospective  profits  involves 
such  degree  of  speculation  and  uncertainty  that  it  is  likely  to 
work  injustice,  rather  than  justice,  should  courts  reject  it  if 
loss  of  profits  is  the  result  of  the  breach  of  the  contract. 
.  .  .  Past  experience  may  establish  with  sufficient  certainty 
what  would  have  been  the  course  and  results  of  that  business 
during  a  certain  period  of  interruption"  for  the  recovery  of 
damages. 

Applying  the  foregoing  principle  to  the  situation  before 
us  it  would  seem  that  if  the  evidence  in  this  case  shows 
that  the  30,000  pounds  of  castings  used,  or  attempted  to  be 
used,  were  fairly  representative  of  the  character  of  those  that 
remained,  then  a  legitimate  basis  was  established  for  estimat- 
ing damages  as  to  the  latter.  As  we  read  the  record  that  was 
shown.  The  evidence  quite  satisfactorily  proves  that  from 
the  time  appellant  commenced  using  the  castings  till  the  last 
of  the  30,000  pounds  was  handled  a  large  percentage  proved 
to  be  not  up  to  the  contract  strength  by  reason  of  improper 
annealing  and  cold-shuts ;  that  about  twenty  per  cent,  of  the 
castings  had  latent  defects  causing  them  to  break  under  the 
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pressure  required  to  be  put  upon  them  and  were  wholly  use- 
less except  for  scrap  iron.  It  does  not  seem  necessary  to  refer 
to  the  evidence  in  detail  on  this  subject.  Since  the  defective 
character  of  the  castings  as  to  so  large  a  quantity,  including 
a  number  of  invoices,  was  demonstrated  by  actual  test,  in 
the  absence  of  any  affirmative  evidence  to  the  contrary  it  is 
inferable,  with  sufficient  certainty  to  sustain  a  finding  as  to 
the  character  of  those  that  were  not  used,  that  they  were  like- 
wise defective.  To  so  conclude  would  not  be  indulging  in 
mere  guesswork,  but  in  a  fairly  logical  process  of  reasoning, 
similar  to  that  by  which  past  experience  as  to  profits  in  a 
business  forms  a  legitimate  basis  for  determining  prospective 
profits.  In  any  case  of  the  accumulation  of  a  large  quantity 
of  manufactured  articles,  all  of  the  same  general  kind,  made 
at  the  same  factory  and  from  the  same  patterns  or  designs 
and  a  large  proportion  thereof  proving  defective  in  certain 
particulars,  one  would  naturally  conclude,  in  the  absence  of 
evidence  to  the  contrary,  that  the  balance  of  the  lot  is  like- 
wise defective.  We  are  constrained  to  hold  that  a  mistake 
was  made  on  this  branch  of  the  case;  that  too  high  a  standard 
of  certainty  as  to  the  establishment  of  facts  was  held  to  be 
necessary  in  order  to  enable  a  finding  to  be  made  on  the  sub- 
ject of  damages.  In  many  situations  compensation  for  loss, 
wrongfully  produced,  is  recoverable  where  neither  the  loss 
generally  nor  the  amount  of  it  can  be  established  except  to  a 
reasonable  certainty. 

The  quantity  of  the  unused  castings,  as  before  indicated, 
as  appears  without  substantial  dispute,  if  any,  was  42,212 
pounds.  The  only  direct  evidence  in  the  record  as  to  the 
diminished  value  of  such  castings  from  the  contract  require- 
ments on  accoimt  of  their  being  brittle  and  defective  because 
of  cold-shuts,  places  such  diminished  value  at  one  and  one- 
half  cents  per  pound.  That  was  corroborated  by  evidence  as 
to  the  percentage  that  would  probably  break  in  placing  the 
castings  on  hub  cores,  and  extra  cost  of  using  them  because  of 
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their  weakness.  It  seems  that  from  the  whole  evidence  the 
difference  between  the  value  of  such  castings  as  were  con- 
tracted for  and  such  as  were  furnished  because  of  the  con- 
tract requirements  as  to  strength  not  being  satisfied,  is  fairly 
measured  by  one  and  one-half  cents  per  pound,  or  $638.18 
for  the  unused  stock.  That  entitles  appellant  to  judgment 
against  the  plaintiff  for  $628.32  and  interest  from  the  time 
the  counterclaim  was  interposed,  to  wit,  January  10,  1903. 
By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  of  the 
defendant  for  $628.32  and  interest  from  January  10,  1903, 
with  costs. 


State  ex  bel.  Velie,  Appellant,  vs.  Morgan,  Respondent. 

December  5,  1906-^anuary  8,  1907. 

Certiorari:  Special  tribunals:  Jurisdiction:  Review:  Officers:  Delivery 
of  books  and  papers  to  successor:  Statutes:  Imprisonment:  Pen- 
alty: Enforcement. 

1.  Under  sees.  978,  979,  980,  Stats.  1898  (providing  that,  If  any  per- 
son vacating  an  office  refuses  or  neglects  to  deliver  to  his  suc- 
cessor the  books  and  papers  of  his  office,  complaint  may  be 
made  by  the  successor  to  any  Judge  of  a  court  of  record  for  the 
circuit  or  county  where  the  person  refusing  resides,  whereupon, 
after  order  to  show  cause,  he  shall  be  brought  before  such 
magistrate,  and,  unless  he  makes  affidavit  that  he  has  delivered 
over  all  such  books  and  papers,  the  Judge  shall,  by  warrant, 
commit  him  to  Jail,  to  remain  until  he  shall  deliver  such  books 
and  papers  or  be  otherwise  discharged  according  to  law),  de- 
fendant M.  petitioned  the  county  Judge  of  Waupaca  county,  al- 
leging that  v.,  the  relator  herein,  had  been  removed  from  of- 
fice, and  that,  M.  having  been  duly  appointed  thereto,  V.  re-| 
talned,  and  against  M.'s  demand  refused  to  deliver,  the  books 
and  papers  In  his  custody.    Held: 

(1)  The  proceeding  before  the  county  Judge  was  not  a  spe- 
cial proceeding  In  court,  but  one  before  a  .special  tribunal  not 
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proceeding  according  to  the  course  of  the  common  law,  nor  as 
a  court. 

(2)  The  statutes  providing  no  method  of  direct  review  either 
by  appeal  or  otherwise,  the  action  of  the  county  judge  was  final, 
if  he  acted  within  and  according  to  his  iurisdiction. 

(3)  The  acts  of  the  county  judge  were  subject  to  review  on 
certiorari  to  the  extent  of  ascertaining  whether  they  were  with- 
in the  jurisdiction  conferred. 

(4)  The  circuit  court  had  authority  to  issue  its  writ  of  cer- 
tiorari to  bring  before  It  the  record  of  the  proceedings  of  the 
county  Judge  for  examination. 

2.  Under  sees.  978,  979,  980,  Stats.  1898,  the  jurisdiction  conferred 

is  confined  to  discharging  the  accused  officer  when  he  makes 
affidavit  of  having  delivered  over  his  books  and  papers  to  his 
successor,  or,  in  the  absence  of  such  affidavit,  if  it  shall  appear 
that  the  books  and  papers  are  withheld,  then  to  commit  the  re- 
calcitrant officer  to  Jail  until  he  shall  deliver  them  over. 

3.  Under  sees.  978,  979,  980,  Stats.  1898,  the  magistrate  before  whom 

is  brought  an  officer  who  has  neglected  or  refused  to  turn  over 
the  books  and  papers  of  his  office  to  his  successor  has  no  juris- 
diction  to  impose  a  fine  and  enter  an  enter  that  the  recalcitrant 
officer  shall  be  imprisoned  and  remain  in  custody  until  he  pay 
such  fine.  In  addition  to  turning  over  the  books. 

4.  Although  an  outgoing  officer  who  neglects  or  refuses  to  turn  over 

to  his  successor  the  books  and  papers  of  his  office  may  be  liable 
to  the  penalty  denounced  by  sec.  977,  Stats.  1898,  such  penalty 
is  to  be  recovered  in  a  court,  and  not  before  the  special  tribu- 
nal provided  in  sees.  978,  979,  980. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

Complaint  was  made  by  David  Morgan,  the  present  re- 
spondent, to  the  county  judge  of  Waupaca  county,  .under  sec. 
978  et  seq.j  Stats.  1898,  alleging  that  the  relator,  Velie,  hav- 
ing been  removed  from  the  office  of  treasurer  of  a  certain 
school  district,  and  the  petitioner  having  been  duly  appointed 
thereto,  the  former  retained,  and  against  the  latter's  demand 
refuses  to  deliver,  the  books,  papers,  and  money  in  his  cus- 
tody as  such  treasurer.  After  notice  and  hearing  the  county 
judge  entered  an  order  reciting  such  proceedings  and  the  fail- 
ure of  Velie  to  make  affidavit  of  delivering  over  all  books  and 
papers,  and  ordering  and  commanding  the  sheriff  to  take  the 
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body  of  said  John  Velie  and  imprison  him  in  the  county  jail 
^'until  he  shall  deliver  the  books  and  papers  a^Qresaid^  and 
pay  a  fine  of  $25  for  violation  of  section  977,  R  S.  Wiscon- 
sin, or  be  otherwise  discharged  according  to  law."  Velie  sued 
out  from  the  circuit  court  of  Waupaca  county  a  writ  of  cer- 
tiorari, addressed  to  the  county  judge,  to  review  these  pro- 
ceedings, alleging  that  meanwhile  he  had  delivered  over  all 
the  books  and  papers  in  his  possession.  Upon  return  disclos- 
ing such  record  the  circuit  court  entered  judgment  affirming 
the  order  a£  the  county  judge  and  awarding  Morgan  costs, 
from  which  judgment  the  relator,  Velie,  brings  this  appeal. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
John  (7.  Hart,  and  for  the  respondent  on  that  of  E.  L.  &  E,  E. 
Browne* 

Dodge,  J.  Sees.  978,  979,  980,  Stats.  1898,  provide  gen- 
erally that,  if  any  person  vacating  an  office  refuse  or  neglect 
to  deliver  to  his  successor  the  books  and  papers  of  his  office, 
complaint  may  be  made  by  the  successor  to  any  judge  of  a 
court  of  record  for  the  circuit  or  county  where  the  person  re- 
fusing resides,  whereupon,  after  order  to  show  cause,  he  shall 
be  brought  before  such  magistrate,  and,  unless  he  make  affi- 
davit that  he  has  delivered  over  all  such  books  and  papers, 
the  judge  shall,  by  warrant,  commit  him  to  jail,  to  remain 
"until  he  shall  deliver  such  books  and  papers  or  be  otherwise 
discharged  according  to  law."  This  is  not  a  special  proceed- 
ing in  court,  but  one  before  a  special  statutory  tribunal  not 
proceeding  according  to  the  course  of  the  common  law,  nor 
as  a  court  Prince  v.  McCarty,  61  Wis.  3,  20  JST.  W.  655. 
No  method  of  direct  review  is  provided  either  by  appeal  or 
by  application  to  the  court  from  which  such  magistrate  de- 
rives his  power.  Sec.  2815,  Stats.  1898,  which  generally  con- 
fers such  right  of  review  upon  the  court,  is,  by  its  terms, 
confined  to  orders  made  in  actions  or  proceedings  in  courts 
of  record.     Since  no  such  method  of  appeal  or  other  direct 
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review  has  been  provided,  the  action  of  tke  special  tribunal 
is  final,  provided,  of  course,  that  it  acts  within  and  according 
to  its  jurisdiction.  State  ex  rel.  Cook  v.  Houser,  122  Wis. 
534,  595,  100  N.  W.  964.  In  all  cases,  however,  the  acts  of 
such  tribunals  as  above  described  are  subject  to  review  to  the 
extent  of  ascertaining  whether  they  are  within  the  jurisdic- 
tion so  conferred.  Starry  v.  State,  115  Wis.  50,  90  N.  W. 
1014;  State  ex  ret  Augusta  v.  Losby,  115  Wis.  57,  63,  90 
N.  W.  188.  The  revisory  power  over  such  tribunals  is  by  the 
constitution  (sec.  8,  art  VII)  vested  in  the  circuit  courts,  with 
accompanying  authority  to  issue  writs  of  certiorari  as  well  as 
others  necessary  or  convenient  to  the  exercise  of  that  power. 
In  view  of  these  premises,  no  doubt  can  be  entertained  of  the 
authority  of  the  circuit  court  to  issue  its  writ  of  certiorari  to 
bring  before  it  the  record  of  a  proceeding  under  sec.  978  et 
seq,,  to  the  end  that  it  may  examine  whether  the  magistrate 
has  transgressed  the  jurisdictional  limits  imposed  upon  him. 
The  writ  in  the  present  case  having  been  properly  issued, 
the  question  was  before  the  circuit  court  whether  the  order 
made  by  the  county  judge  was  within  the  jurisdiction  con- 
ferred upon  him.  That  jurisdiction  is  confined,  first,  to  dis- 
charging the  accused  person  when  he  makes  affidavit  of  hav- 
ing delivered  over  all  books  and  papers  as  prescribed  in  sec. 
979,  or,  in  absence  of  such  affidavit,  if  it  shall  appear  that 
books  and  papers  are  withheld,  then,  as  already  stated,  to 
commit  him  to  prison  until  he  shall  deliver  them  over.  The 
statute  confers  no  further  power  upon  such  tribunal,  and,  as 
it  is  wholly  statutory,  it  can  have  no  powers  not  granted  in 
express  terms,  or  at  least  by  necessary  implication.  We 
search  the  statute  in  vain  for  any  authority  to  sych  magistrate 
to  imprison  such  a  recalcitrant  until  he  pays  a  sum  of  money 
in  addition  to  turning  over  the  books.  Doubtless  the  portion 
of  the  order  presented  by  this  record  which  commands  that 
relator  remain  in  custody  until  he  deliver  the  books  and  pa- 
pers is  within  the  jurisdiction  of  the  magistrate  in  a  proper 
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case,  and  no  reason  is  urged  why  the  petition  and  other  evi- 
dence did  not  show  this  to  be  such.  But  the  portion  thereof 
which  commands  that  he  shall  remain  in  custody  and  im- 
prisonment until  he  pay  a  fine  of  $25  is  wholly  beyond  and 
outside  of  any  power  conferred  upon  the  magistrate,  and  is 
therefore  necessarily  void. 

It  is  urged  that  by  sec.  977  an  outgoing  officer  recalcitrant 
in  this  respect  is  made  subject  to  a  penalty  of  not  less  than 
$25  or  more  than  $2,000,  and  that  the  i)enalty  here  imposed 
upon  the  plaintiff  in  error  is  the  minimum.  This  is  no 
answer  to  the  outrage  upon  his  rights.  -  Penalties  are  to  be 
recovered  in  courts.  Sec.  3294,  Stats.  1898.  And  one  is  de- 
prived of  his  rights  who  is  subjected  to  such  penalty  and  to 
imprisonment  therefor  except  upon  a  judgment  of  some  court  ^ 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  reversing  and  declaring 
void  that  portion  of  the  order  or  warrant  of  the  county  judge 
of  Waupaca  county  commanding  that  said  John  Velie  remain 
in  custody  or  imprisonment  until  he  shall  pay  a  fine  of  $25 
for  violation  of  sec  977,  Stats.  1898,  but  affirming  all  other 
portions  of  said  order  or  warrant. 


WiLiiiAMS,  Appellant,  vs.  City  of  Hudson,  Respondent. 

December  5,  lOOe—^anuary  8,  1907. 

Dedication:  Streets:  Ujse  of  abutting  lot  as  lateral  support:  Estoppel: 

'  Pleading, 

1.  Ck)nsent  of  plaintiff  that  the  defendant  city  deposit  earth  upon 
the  margin  of  her  lot  for  the  purpose  of  furnishing  lateral  sup- 
port for  the  street  constitutes  a  dedication  of  her  property  to 
that  extent  for  a  proper  public  purpose,  and  she  is  therefore  es- 
topped from  requiring  the  city  to  remove  the  earth  so  deposited 
or  from  claiming  damages  caused  thereby. 
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2.  In  such  case  allegations  of  the  complaint,  merely  descriptive  of 
the  injury  alleged  to  follow  from  an  unlawful  filling,  are  held' 
insufficient  to  state  a  cause  of  action  for  negligent  construction 
of  the  grade  on  her  lot,  whereby  damage  was  caused  flrom  the- 
flowage  of  water  and  the  carrying  of  sand  and  other  material 
onto  her  lot 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix, 
county:  E.  W.  Helms,  Circuit  Judge.    Affirmed, 

The  plaintiff  is  owner  of  a  lot  abutting  on  Third  street  in. 
the  city  of  Hudson.  In  the  year  1900  this  street  was  graded' 
by  the  proper  authorities  of  the  city  of  Hudson.  Thia  re- 
sulted in  raising  the  street  grade  above  the  level  of  plaintifPsr 
lot,  from  about  one  foot  at  the  northeast  corner  to  about  seven 
feet  at  the  southeast  comer.  No  retaining  wall  was  built  by 
the  city  to  prevent  the  earth  of  the  higher  street  grade  from- 
sliding  onto  the  lot  of  plaintiff ;  but,  when  the  grading  was  be- 
ing done,  the  plaintiff  and  the  city  by  its  proper  authorities 
made  an  arrangement  under  which  the  city  graded  the  street 
to  its  full  width  and  to  the  line  of  plaintiff's  lot,  and  plaintiff 
consented  that  the  city  place  earth  upon  the  margin  of  her 
lot  in  such  quantity  and  in  such  a  way  as  to  form  a  lateral 
support  for  the  earth  of  the  street  as  so  raised  and  graded. 
This  condition  continued  until  August,  1904,  when  plaintiff 
notified  and  demanded  of  the  city  authorities  that  they  re- 
move the  earth  so  deposited  upon  her  lot  inside  the  margin 
of  the  street  as  and  for  a  lateral  support  of  the  street  as 
graded.  This  the  city  has  refused  to  do,  and  she  demands 
damages  from  the  city  for  the  injury  to  her  use  of  the  prop- 
erty consequent  upon  leaving  this  filling  on  her  lot  No- 
tice of  the  claim  for  such  damages  was  presented  to  the  com- 
mon council  and  the  claim  was  disallowed.  The  defendant 
avers  that  the  plaintiff  gave  permission  for  the  deposit  of  the 
earth  upon  her  lot  along  the  margin  of  the  street ;  that  earth 
was  deposited  upon  her  lot  in  the  manner  alleged  by  her  pur- 
suant to  such  permission  and  without  her  objection  at  that 
time;  and  that  the  city  has  left  the  earth  so  deposited  on  her 
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lot  as  a  lateral  support  to  the  street.  The  case  was  tried  be- 
fore the  court  and  jury.  The  jury  found,  in  effect,  (1)  that 
plaintiff  granted  permission  to  the  city  to  deposit  earth  upon 
and  along  the  margin  of  her  lot  at  the  time  the  street  was 
graded,  and  that  this  earth  furnishes  a  lateral  support  for 
the  street;  (2)  that  the  city  so  deposited  this  soil  and  earth 
upon  her  lot  in  reliance  upon  her  permission  and  assent; 
(3)  that  plaintiff's  damage  from  having  such  filling  remain 
on  her  lot  is  $250.  The  court  held  that  the  plaintiff  had  es 
tablished  no  cause  of  action  and  awarded  judgment  in  de- 
fendant's favor  for  its  costs.  This  is  an  appeal  from  such 
judgment. 

John  L.  Oleasan,  attorney,  and  R.  M.  Bashford,  of  coun- 
sel, for  the  appellant 

A,  c7.  Kinney,  city  attorney,  for  the  respondent. 

SiEBEOKEE,  J.  The  plaintiff  alleges  that  in  the  year  1900, 
when  the  city  graded  the  street  on  which  her  property  abuts, 
she  gave  the  city  permission  to  deposit  the  soil  and  loose  earth 
upon  her  lot.  The  evidence  contained  in  the  bill  supports 
the  jury's  finding  that  plaintiff  and  defendant's  officers,  at 
the  time  the  grading  of  the  street  was  undertaken,  agreed  that 
the  city  was  to  fill  in  and  upon  plaintiff's  lot  along  the  street 
to  the  height  of  the  grade  of  the  street  and  thence  sipping  to  the 
natural  grade  of  her  lot,  that  she  permitted  this  grading  upon 
her  lot  to  be  done  without  objection,  and  that,  although  the 
street  superintendent  deemed  the  amount  sufficient  for  the 
purpose,  she  requested  that  additional  soil  be  so  deposited. 
The  effect  of  this  transaction  must  control  plaintiff's  rights 
in  this  controversy.  She  now  seeks  to  compel  the  city  to  re- 
move this  filling  from  her  lot  and  thus  take  away  the  lateral 
support  of  the  street  grade,  which  was  placed  there  with  her 
permission  and  assent;  and  in  default  of  such  removal  that 
she,  as  owner  of  the  premises,  be  allowed  compensation  for 
any  damage  it  may  cause  her. 
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Her  ownership  of  the  lot  is  in  no  way  disturbed,  and  as 
such  owner  she  may  exercise  as  full  control  of  it,  up  to  the 
margin  of  the  street,  as  before  the  lot  grade  was  changed  by 
this  filling.  No  interference  with  her  use  of  the  lot  in  its 
altered  grade  has  been  attempted  or  contemplated.  The  only 
inquiry  is  whe then  plaintiff  can  require  the  cily  to  remove  the 
earth  deposited  on  her  lot  under  the  circumstances  of  this  case. 
To  require  the  removal  of  the  filling,  by  taking  away  the 
lateral  support  secured  by  filling  plaintiff's  lot  under  the  ar- 
rangement admitted  in  her  complaint  and  shovsn  by  the  evi- 
dence, would  result  in  a  destruction  of  a  part  of  the  street 
as  graded  in  conformity  to  it.  It  is  obvious  that  the  parties 
contemplated  that  the  filling  of  plaintiff's  lot  to  the  height  of 
the  grade  of  the  street  was  for  the  purpose  of  supporting  the 
earth  of  the  street  as  filled  and  graded.  Plaintiff's  consent 
to  the  filling  of  her  lot  for  tliis  purpose,  the  city's  acceptance 
of  the  privilege,  and  its  enjoyment  to  this  time  constitute  a 
gift  of  the  use  of  her  lot  to  the  public  for  maintaining  a  lat- 
eral support  of  the  street  in  the  manner  agreed  to  by  the  par- 
ties. .  It  is  in  nature  and  effect  a  dedication  of  her  property 
for  a  proper  public  purpose,  namely,  the  maintenance  of  the 
street.  When  property  has  been  so  devoted  by  the  owner  in 
fee,  such  use  cannot  be  revoked  by  the  owner.  In  Connehan 
V,  Fordj  9  Wis.  240,  the  court,  speaking  on  this  subject,  ob- 
serves : 

"The  public  do  in  fact  acquire  an  interest  in  lands.  .  .  . 
It  is  not  supported  upon  the  ground  that  it  is  a  grant,  but  be- 
cause the  law  considers  it  in  the  nature  of  an  estoppel  in 
pais,  which  debars  the  owner  from  recovering  it.  The  law 
does  not  presume  a  grant,  but  rather  the  contrary,  nor  does  it 
deprive  the  owner  of  his  title  to  his  land ;  but,  while  the  dedi- 
cation continues,  says  to  him  that  he  shall  not,  in  violation  of 
good  faith  to  the  public  and  by  dishonest  and  immoral  acts, 
assert  his  right  of  possession  to  the  exclusion  of  the  public." 

Under  the  facts  and  circumstances  it  necessarily  follows 
that  plaintiff  is  precluded  from  now  changing  her  position 


8]  JANUARY  TERM,  1907.  301 

Kohl  V.  Bradley,  Clark  &  Co.  130  Wis.  301. 

in  relation  to  the  right  of  maintaining  this  filling,  where  it 
was  placed,  in  reliance  on  her  promise  and  assent,  for  perma- 
nently improving  the  street  as  contemplated  by  the  parties  at 
the  time  the  arrangement  was  adopted  between  them  and  car- 
ried out.  These  conclusions  follow  from  plaintiff's  admitted 
conduct  in  giving  the  city  the  right  to  fill  in  her  lot.  This 
renders  immaterial  the  exception  urged  to  the  reception  and 
exclusion  of  testimony. 

The  claim  that  the  court  erred  in  ruling  that  the  complaint 
does  not  state  a  cause  of  action  for  negligent  construction  of 
the  grade  on  her  lot,  thereby  causing  her  damage  from  the 
flowage  of  water  and  the  carrying  of  sand  and  other  material 
onto  her  lot,  is  not  maintained.  It  is  plain  that  the  allega- 
tions relied  on  are  not  sufficient  to  state  such  a  cause  of  ac- 
tion. They  were  evidently  intended  by  the  pleader,  as  they 
in  fact  are,  to  be  descriptive  of  the  alleged  injury  that  the 
filling  is  unlawfully  on  her  property,  and  thus  causes  her  in- 
jury in  these  respects. 

Judgment  was  properly  awarded  defendant  for  its  costs 
and  disbursements. 

By  the  Court. — Judgment  affirmed. 


Kohl,  Respondent,  vs.  Bbadley,  Clabk  &  Company,  Ap- 
pellant. 

December  5,  190&— January  8,  1907. 

Sales:  Warranty:  Breach:  Rescission:  Action  by  buyer:  Parties:  Evi- 
dence: Notioe  of  defects:  Sufficiency:  Appeal:  Findings,  when 
disturbed:  Return  of  property  after  rescission:  Waiver:  Trial: 
Reception  of  evidence:  Cross-examination:  Production  of  docu- 
ments: Notice,  when  necessary:  Verdict:  Special  questions:  In- 
structions to  jury. 

1.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 
because  of  breach  of  warranty  It  appeared,  among  other  things, 
that  plaintiff  and  B.,  as  surety,  signed  a  written  order  upon  de> 
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fendant  for  the  engine;  that  such  order  directed  defendant  to 
furnish  the  engine  to  the  signers  of  the  order  In  care  of  W.  & 
T.»  agents  at  M.;  that  such  order  contained  the  terms  of  sale 
and  warranty,  and  that  the  order  was  accepted  hy  defendant 
and  the  engine  delivered  through  W.  ft  T.    Held: 

(1)  When  the  order  was  accepted  the  contract  between  plaint- 
iff and  defendant  was  closed. 

(2)  The  contract  was  with  defendant  and  not  with  W.  ft  T. 

(3)  Plaintiff  was  the  real  party  in  Interest 

2.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  a  breach  of  warranty,  the  evidence,  stated  In  the 
opinion,  is  Held  to  support  a  verdict  that  the  engine  did  not 
comply  with  the  warranty. 

3.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  a  breach  of  warranty,  a  notice  to  the  seller  specify- 
ing defects,  stated  in  the  opinion,  is  held  to  have  been  suffi- 
cient. 

4.  In  an  action  to  recover  the  price  of  an  engine  upon. a  rescission 

because  of  a  breach  of  warranty,  the  court  submitted  to  the 
jury  questions  whether  an  expert,  sent  thirteen  days  after  no- 
tice by  the  buyer  of  the  defective  condition  of  the  engine,  was 
sent  within  a  reasonable  time;  whether  the  engine  complied 
with  the  warranty;  and  whether  within  a  reasonable  time  there- 
after the  defendant  remedied  the  defects  or  offered  to  do  so. 
Held,  there  being  credible  evidence  to  support  findings  in 
plaintiff's  favor,  that  such  findings  should  not  be  disturbed. 

5.  In  an  action  to  recover  the  price  of  an  engine  it  appeared,  among 

other  things,  that  plaintiff  had  refused  to  accept  the  engine 
and  rescinded  the  contract  as  soon  as  he  discovered  that  the 
engine  was  not  in  compliance  with  the  warranty  under  which  It 
l^d  been  sold.  Held,  that  plaintiff  was  within  his  rights,  and 
that  defendant  could  not  avoid  the  rescission  on  the  ground 
that  the  contract  was  executed. 

C.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 
because  of  a  breach  of  warranty,  it  appeared,  among  other 
things,  that  the  plaintiff  returned  the  engine  to  defendant's 
agents  through  whom  the  sale  had  been  made.  The  defense 
as  to  the  sufficiency  of  the  return  was  not  based  upon  the  fail- 
ure to  return  to  the  proper  place,  but  the  right  to  return  at  all. 
Held,  under  the  evidence,  stated  in  the  opinion,  that  the  re- 
turn to  the  agents  was  sufficient. 

7.  In  such  case  there  could  be  no  waiver  of  the  breach  of  warranty 
predicated  on  failure  to  render  friendly  assistance  and  co-oper- 
ation and  opportunity  for  a  test,  where,  at  the  time  the  test 
was  proffered,  the  sale  had  already  been  rescinded  and  the 
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ensine  returned,  and  the  Jury  found  that  the  test  had  not  been 
seasonably  proffered. 

8.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  breach  of  warranty,  it  Is  not  error  to  admit  in  evi- 
dence the  order  for  the  purchase  of  the  engine,  where  the  cor- 
respondence, as  well  as  the  delivery  of  the  engine  upon  such 
order,  showed  an  acceptance  of  the  order. 

9.  It  is  not  prejudicial  error  to  permit  a  witness  to  answer  a  ques- 

tion as  to  his  authority  as  agent  where,  though  the  answer  was 
a  conclusion,  the  evidence  without  the  answer  showed  that  the 
witness  was  such  agent. 

10.  It  is  not  error  to  refuse  cross-examination  of  a  witness  where  he 

is  afterwards  permitted  to  testify  fully  upon  the  subject. 

11.  In  an  action  to  recover  the  price  of  an  engine  on  a  rescission  for 

breach  of  warranty  it  is  not  error  to  admit  plaintiff's  telegram: 
"Engine  will  not  work — we  shall  return  it  to-morrow  and  de- 
mand our  notes,"  sent  after  the  engine  had  failed  to  comply 
with  the  warranty  and  after  failure  to  send  an  expert  to  remedy 
the  defects. 

12.  Plaintiff  is  not  bound  by  the  answer  of  the  agent  of  the  adverse 

party  simply  because  called  as  a  witness  for  the  plaintiff. 

13.  It  is  not  error  to  admit  in  evidence  a  copy  of  a  telegram  without 

previous  notice  to  produce  the  original,  where  counsel  for  the 
objecting  party  states  that  his  client  did  not  have  the  original 
and  never  received  such  telegram. 

14.  It  is  not  error  to  refuse  to  submit  with  a  general  verdict  special 

questions  where  there  was  no  request  for  a  special  verdict. 

15.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  breach  of  warranty,  it  is  not  error  to  refuse  to  in- 
struct the  jury  "that  the  defendant  was  not  bound  to  teach  the 
plaintiff  how  to  start  or  operate  the  engine,"  there  being  no 
evidence  in  the  case  to  which  the  instruction  was  applicable. 

16.  No  error  can  be  predicated  on  the  language  used  by  the  court 

in  the  charge  to  the  jury,  where  an  examination  of  the  charge 
shows  that  the  language  is  hardly  capable  of  the  meaning  as- 
cribed, and  in  other  parts  of  the  charge  the  jury  were  fully  and 
properly  instructed  on  the  subject. 


Appeax  from  a  judgment  of  the  circuit  court  for  Punn 
oounty:  E.  W.  Helms,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  the  plaintiff  to  recover  the  pur- 
chase price  of  a  gasoline  engine  and  freight  charges  upon  re- 
scission of  contract  of  sale  because  of  alleged  breach  of  war- 
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ranty.  The  plaintiff  claims  to  have  purchased  the  engine 
from  defendant,  a  Minnesota  corporation  doing  business  at 
Minneapolis,  through  its  agents,  Wright  &  Thum,  implement 
dealers  at  Menomonie,  Wisconsin.  The  contract  of  purchase 
was  in  the  form  of  a  written  order  given  by  the  pfelntiff  and 
one  John  Brehm,  ordering  from  the  defendant  in  care  of 
Wright  &  Thum,  agents,  the  engine  in  question.  On  receipt 
of  the  order  by  defendant  it  shipped  the  engine,  and  the  same 
was  delivered  to  the  plaintiff  by  Wright  &  Thum,  agents  of 
defendant.  The  plaintiff  by  the  terms  of  the  order  promised 
to  pay  for  the  engine  $253,  and  to  execute  and  deliver  to  de- 
fendant two  notes  for  said  amount,  one  due  November  1, 
1903,  and  the  other  November  1,  1904,  for  $126.50  each. 
After  delivery  of  the  engine  plaintiff  claimed  it  was  not  in 
compliance  with  the  warranty,  and  that  the  defendant  failed 
to  remedy  defects.  Plaintiff  returned  the  engine  to  Menomo- 
nie, and  afterwards  commenced  this  action  to  recover  the  pur- 
chase price  which  he  had  formerly  paid  to  defendant.  The 
action  is  based  upon  rescission.  The  defense  set  up  is  that  de- 
fendant sold  the  engine  to  Wright  &  Thiun  and  they  sold  to 
plaintiff  and  one  John  Brehm,  also  denial  that  the  engine 
failed  to  fill  the  warranty,  and  averment  that  plaintiff  broke 
the  conditions  of  the  warranty  and  thereby  waived  his  rights 
thereunder.  The  action  was  tried  by  the  court  and  a  jury, 
and  a  general  verdict  found  for  the  plaintiff.  Judgment  was 
rendered  on  the  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant,  from  which  this  appeal  was  taken. 

Charles  8.  Cairns,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Bnndy  £  Yarnum, 
and  oral  argument  by  R.  E.  Bundy. 

Keewin,  J.  The  order  of  purchase  provides,  in  effect,  that 
it  was  given  subject  to  the  acceptance  of  defendant,  and  fur- 
ther, under  the  head  of  "warranty,"  provides  that  the  article 
sold  shall  be  made  of  good  material,  well  constructed,  and 
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with  proper  use  and  management  capable  of  doing  well  the 
work  for  which  it  is  made  and  Bold,  and,  if  it  fail  in  any  re- 
spect to  fill  the  warranty,  written  notice  shall  be  given  im- 
mediately by  the  purchaser  to  defendant  at  Minneapolis,  Min- 
nesota, by  registered  letter,  stating  partioularly  wherein  it 
fails  to  fill  the  warranty  and  a  reasonable  time  allowed  to  get 
to  the  machine  with  skilled  workmen  and  remedy  the  defect, 
if  any,  and,  if  the  defect  be  of  such  a  nature  that  remedy  can- 
not be  suggested  by  letter,  the  purchaser  to  render  all  neces- 
sary and  friendly  assistance  and  eo-operation  for  a  fair  test 
and  trial  by  the  company's  experts. 

The  principal  contentions  of  defendant  are  (1)  that  sale 
was  not  from  defendant  to  plaintiff,  but  from  Wright  &  Thum 
to  plaintiff;  (2)  that  there  was  a  defect  of  parties  plaintiff, 
John  Brehm,  who  signed  the  contract,  being  a  necessary 
party;  (3)  that  the  engine  complied  with  the  warranty; 
(4)  that  no  notice  was  given  in  compliance  with  the  war- 
ranty; (5)  that  no  rescission  could  be  had  because  the  con- 
tract waa  executed.  Defendant  also  assigns  thirty-two  er- 
rors alleged  to  have  been  committed  by  the  court. 

1.  We  think  the  evidence  dearly  shows  that  the  sale  was 
made  by  defendant.  The  order  was  a  written  order  upon 
the  defendant  for  the  engine,  signed  by  plaintiff  and  John 
Brehm,  directing  defendant  to  furnish  the  signers  of  the  or- 
der the  engine  in  care  of  Wright  &  Thum,  agents  at  Mencnn- 
onie,  which  order  contained  the  terms  of  sale  and  warranty. 
This  order  waa  accepted  by  defopdant,  and  the- engine  de- 
livered through  Wright  &  Thum.  When  the  order  was  ac- 
cepted the  contract  between  plaintiff  and  defendant  was 
closed.  It  was  dearly  a  o<»itract  with  defendant,  and  not 
with  Wright  &  Thum.  The  evidenoe  also  shows  dearly  that 
Brehm  merely  signed  as  surety  for  plaintiff,  and  had  no  other 
interest  The  plaintiff  paid  the  notes  given  for  the  engine 
and  the  freight  charges,  and  is  the  real  party  in  interest. 
Therefore  the  action  waa  properly  brought  in  his  nama 
Vol.  130  —  20 
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2.  The  main  controversy  in  the  case  is  that  the  engine  satis- 
fied the  warranty,  and  that  plaintiff  failed  to  give  it  a  fair 
trial.  It  is  insisted  by  counsel  for  defendant  that  there  is 
no  evidence  to  support  the  verdict  upon  this  proposition;  that 
the  evidence  shows  the  engine  did  not  receive  proper  use  and 
management;  that  the  treatment  was  such  in  making  the  test 
as  to  flood  the  engine  with  gasoline ;  and  that  failure  to  work 
properly  was  caused  by  such  improper  management  and  not 
because  of  defects  in  the  engine.  True,  defendant  oflFered 
evidence  tending  to  prove  its  contention,  and  there  is  a  sharp 
conflict  in  the  evidence,  much  of  it  tending  to  support  the 
claim  that  the  engine  was  in  compliance  with  the  warranty.  But 
the  record  shows  considerable  effort  on  the  part  of  plaintiff  to 
make  the  engine  do  the  work  it  was  warranted  to  do.  Wright 
&  Thum  attempted  to  make  it  perform  the  warranty,  and  took 
to  their  assistance  Christ.  Hardy  and  C.  Anderson.  It  is 
argued  that  Wright  &  Thum  were  not  agents  of  defendant  to 
operate  the  engine.  Without  determining  whether  this  be 
true  or  not,  Wright  &  Thum,  who  were  the  agents  of  defend- 
ant for  some  purposes  at  least,  made  an  effort  to  operate  the 
engine  and  failed.  Manifestly  they  took  an  interest  in  get- 
ting it  to  work  properly,  but  did  not  get  satisfactory  results, 
and  finally  concluded  they  could  not  make  it  comply  with 
the  warranty.  They,  with  the  assistance  of  Hardy  and  An- 
derson, failed  to  make  it  work,  though  several  attempts  were 
made  to  do  so.  The  evidence  shows  that  Hardy  and  Ander- 
son had  had  considerable  experience  in  operating  gasoline  en- 
gines, and  obviously  they  were  selected  by  Wright  &  Thum 
because  of  their  competency.  Thum,  of  the  firm  of  Wright 
&  Thum,  had  the  engine  taken  to  the  foundry  and  repaired, 
but  still  it  failed  to  work.  The  defendant  urges  that  no  suf- 
ficient test  of  the  engine  was  made.  Wright  &  Thum,  how- 
ever, set  it  up  and  started  it,  but  failed  to  make  it  comply  with 
the  warranty,  although  they  called  to  their  aid  men  whom 
they  regarded  competent  and  who  the  evidence  shows   vere 
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Gompetent  The  engine  was  warranted  to  do  well  the  work 
for  which  it  was  made  and  sold,  and  we  think  there  is  ample 
evidence  to  support  the  verdict  that  it  did  not  comply  with 
the  warranty. 

3.  It  is  insisted  that  no  sufficient  notice  was  given  to  de- 
fendant Plaintiff  notified  defendant  by  letter  December 
13th  that  the  engine  was  not  running  satisfactorily;  that  it 
would  not  run  at  all  except  for  a  little  while  at  a  time;  that 
he  had  been  able  to  saw  only  at  the  rate  of  two  or  three  cords 
per  day ;  that  he  was  not  able  to  say  why  it  did  not  work,  but 
that  it  did  not,  and  asked  defendant  to  send  an  expert  at 
earliest  convenience  to  find  out  what  the  trouble  was.  Plaint- 
iff further  stated  in  the  letter:  "Your  agents  attempted  to 
make  it  run,  but  failed.  It  rims  dry,  and  does  not  have 
power  sufficient  to  run  a  saw.'*  It  is  obvious  from  the  evi- 
dence that  the  plaintiff  gave  as  specific  notice  as  he  was  able. 
He  could  not  specify  more  particularly  the  defects  because 
he  did  not  know.  The  notice  was  sufficient.  Nichols  &  8. 
Co.  V.  Gharlebois,  10  K  Dak.  446,  88  N.  W.  80.  December 
18,  1902,  defendant  replied  to  this  notification,  but  refused 
to  send  an  expert  except  at  the  expense  of  plaintiff.  Decem- 
ber 23, 1902,  plaintiff  notified  defendant  by  telegram  that  the 
engine  would  not  work,  and  that  he  would  return  it  the  next 
day.  In  compliance  with  this  telegram  plaintiff  did  return 
the  engine  to  Wright  &  Thum  and  they  refused  to  receive  it. 
So  he  left  it  in  a  shed  one  block  from  their  place  of  business 
and  notified  them  of  such  delivery,  and  assimied  no  further 
control  of  it.  December  26th,  thirteen  days  after  plaintiff 
gave  notice  of  defects,  and  after  defendant  had  refused  to 
send  an  expert,  it  sent  one.  At  this  time  the  engine  had  been 
returned,  and  plaintiff  refused  to  co-operate  in  testing  it, 
claiming  the  contract  of  sale  had  been  rescinded.  The  court 
submitted  to  the  jury  the  question  of  whether  the  expert 
was  sent  within  a  reasonable  time,  and  also  whether  the  en- 
gine complied  with  the  warranty;  also  whether  notice  had 
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been  given  as  required  by  the  warranty ;  and  whether  within 
a  reasonable  time  thereafter  defendant  remedied  the  defects 
or  offered  to  do  so..  These  qxiestiona  of  faot  were  found  by 
the  jury  in  favor  of  the  plaintiff,  and  under  the  repeated  de- 
cisions of  this  court,  if  there  is  any  credible  evidence  to  sup- 
port the  verdict,  the  findings  cannot  be  disturbed. 

4,  It  is  also  ui^ged  that  the  plaintiff  could  not  rescind,  be- 
cause the  contract  was  executed.  The  plaintiff  refused  to  ao- 
cept)  and  rescinded  as  soon  as  he  discovered  that  the  engine 
was  not  in  compliance  with  the  warranty.  This  he  had  the 
right  to  do.  It  is  well  settled  in  this  court  that  for  breach  of 
warranty  the  purchaser  of  the  article  may  rescind  the  sale 
and  recover  his  damages.  Fairfield  v.  Madison  Mfg.  Co.  38 
Wis.  346;  Fish  v.  Tavk,  12  Wis.  276;  Paary  Mfg.  Co.  v., 
ToUn,  106  Wis,  286,  82  N.  W.  154. 

Some  point  is  made  on  the  return  of  the  engine,  defendant 
claiming  that  the  return  should  have  been  to  Minneapolis; 
also  that  plaintiff  waived  the  warranty  by  not  co-operating 
with  the  expert  and  rendering  friendly  assistance  December 
26th.  The  return  to  Wright  &  Thum,  agents  of  defendant 
and  parties  through  whom  the  sale  was  made  to  plaintiff,  was 
sufficient  under  the  evidence.  The  defense  here  is  not  based 
upon  the  failure  to  return  to  the  proper  place,  but  the  right 
to  return  at  all. 

On  the  question  of  waiver  because  of  failure  to  render 
friendly  assistance  and  co-operation  and  opportunity  for  test, 
it  is  sufficient  to  say  that  at  the  time  this  test  was  proffered 
the  sale  had  already  been  rescinded  and  the  engine  returned. 
If  the  expert  had  not  been  seasonably  sent,  plaintiff  had  the 
ri^t  to  rescind.  This  question  was  submitted  to  the  jury 
and  found  in  favor  of  plaintiff. 

5.  Thirty-two  exceptions  were  taken  to  alleged  errors  com- 
mitted by  the  court  The  admission  in  evidence  of  the  order 
for  the  purchase  of  the  aigine  was  proper.  The  correspond- 
ence received  as  well  as  the  delivery  of  the  engine  upon  su^h 
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order  by  the  defendant  showed  an  acceptance  of  the  order. 
The  question  which  plaintiff's  witness  Wright  was  permitted 
to  answer  over  objection  in  regard  to  his  authority  as  agent 
was  not  prejudicial.  Though  a  conclusion,  it  was  harmless, 
since  without  this  answer  the  evidence  clearly  showed  that  the 
witness  and  his  partner  did  represent  the  defendant.  The  re- 
fusal to  allow  cross-examination  of  Wright  respecting  start- 
ing the  engine  was  not  error,  and,  even  if  it  were,  it  was 
cured,  since  he  was  afterwards  permitted  to  testify  fully  upon 
the  subject. 

The  admission  of  plaintiff's  telegram  offering  to  return  the 
engine  after  it  failed  to  comply  with  the  warranty  and  no  ex- 
pert had  been  sent  to  remedy  it  was  not  error.  It  was  compe- 
tent to  give  notice  to  defendant  that  plaintiff  claimed  the  en- 
gine did  not  comply  with  the  warranty  and  that  he  would  re- 
turn it  It  is  claimed  that  it  was  not  competent  to  contradict 
the  witness  Thum,  defendant's  agent,  who  had  testified  for 
plaintiff,  and  that  the  admission  of  such  evidence  was  error. 
Plaintiff  was  not  bound  by  the  answers  of  the  witness  Thum 
simply  because  he  had  called  him  as  a  witness.  Smith  v, 
EhaneH,  43  Wis.  18k 

Error  is  assigned  because  copy  of  telegram  was  admitted 
witibout  notice  to  produce  original.  But  it  appears  no  notice 
was  necessary  because  defendant's  counsel  stated  defendant 
did  not  have  the  original  and  never  received  any  such  tele- 
gram. 

Error  is  assigned  because  the  court  refused  to  submit  to 
,  the  jury  one  question,  "Was  the  engine  in  suit,  with  proper 
use  and  management,  capable  of  doing  well  the  work  for 
which  it  was  made  and  sold?"  The  defendant  did  not  ask 
for  a  special  verdict,  hence  was  not  entitled  to  have  such  ques- 
tion submitted.  Fenelon  v.  Bvits,  53  Wis.  344,  10  N".  W. 
601 ;  Sclhatz  v.  Pfeil,  56  Wis.  429, 14  N.  W.  628 ;  McDougall 
V.  Ashland  8.  F.  Co.  97  Wis.  889,  78  N.  W.  327. 

Error  is  assigned  because  the  court  refused  to  charge  the 
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jury  "that  defendant  was  not  bound  to  teach  plaintiflf  how  to 
start  or  operate  the  engine."  There  is  no  evidence  in  the  case 
that  defendant  was  bound  to  teach  plaintiff  how  to  operate 
the  engine,  and  it  was  very  proper  for  the  court  to  refuse  the 
instruction. 

Error  is  assigned  because  of  certain  language  used  by  the 
court  in  the  charge  respecting  the  plaintiflPs  right  to  rescind 
for  breach  of  warranty  and  failure  to  remedy  defects  within 
reasonable  time.  It  is  claimed  that  this  language  amounted  to 
telling  the  jury  that  the  plaintiff  was  entitled  to  rescind  be- 
cause of  breach  of  warranty.  But  an  examination  of  the 
charge  shows  that  the  language  is  hardly  capable  of  the  mean- 
ing ascribed  to  it  Besides,  in  other  parts  of  the  charge  the 
jury  were  fully  and  properly  instructed  upon  the  subject,  and 
the  question  whether  there  was  a  breach  of  warranty  fairly 
submitted  to  them. 

Other  errors  assigned  have  received  careful  consideration, 
but  we  do  not  regard  them  of  such  importance  as  to  merit 
special  consideration.  We  think  no  reversible  error  was  com- 
mitted, and  that  there  is  sufficient  evidence  to  support  the 
verdict.  * 

By  the  Court, — The  judgment  of  the  court  below  is  af- 
firmed. 


Ktxe  and  another.  Respondents,  vs.  Oaepentee  and  another,. 

Appellants. 

December  5,  1906— -January  8,  1907, 

Partnership:  Realty  a«   partnership   assets:  Pleading:  Demurrer: 

Fraud:  Resulting  trusts:  Statute  of  frauds:  Parol  evidence, 

» 

1.  In  an  action  to  charge  defendants  as  trustees  holding  the  legal 
title  to  certain  real  estate  for  the  plaintiff  partnership,  it  was 
alleged  in  the  complaint,  among  other  things,  that  the  defend- 
ant C.  had  been  a  member  of  a  partnership  with  plaintiffs  for 
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years,  conducting  buslnees  on  the  premiseB  in  dispute,  the  legal 
title  to  one  third  of  which  was  in  each  partner  in  trust  for  the 
firm;  that,  the  firm  having  dissolved  by  mutual  consent,  C.  re- 
tired and  sold  to  plaintiffs  all  his  interest  in  the  firm  assets 
and  property,  including  such  real  estate;  that  by  the  agreement 
of  dissolution  the  plaintiffs  assumed  all  obligations  against  the 
firm,  released  0.  therefrom,  and  paid  him  the  balance  due  him 
on  such  dissolution;  that  C.  received  such  agreement,  release, 
and  payment  In  full  satisfaction  for  his  interest  in  the  firm 
property,  but  failed  to  make  conveyance  thereof  to  plaintiffs; 
that  thereafter  the  remaining  partners  for  over  eight  years  car- 
ried on  the  same  business  upon  and  were  in  the  actual,  open 
possession  and  occupancy  of  such  real  estate  without  objection 
or  question  by  C;  that  C.  had,  for  the  purpose  of  defrauding 
plaintiffs,  wilfully  and  wrongfully,  and  in  violation  of  the  trust 
imposed,  conveyed  the  legal  title  to  such  one  third  to  his  co- 
defendant,  who  accepted  such  conveyance,  with  full  knowledge 
of  the  facts,  for  the  purpose  of  defrauding  the  plaintiffs.  The 
complaint  prayed  that  defendants  be  adjudged  to  hold  the  legal 
title  to  such  real  estate  in  trust  for  said  firm  and  for  the  plaint- 
iffs. On  appeal  from  an  order  overruling  a  demurrer  to  such 
complaint,  held: 

(1)  The  real  estate  in  question  was  property  belonging  to  the 
partnership  up  to  the  time  of  its  dissolution. 

(2)  Although  the  complaint  did  not  In  express  terms  allege 
that  C.  agreed  to  convey  to  plaintiffs  such  legal  title,  such  agree- 
ment was  necessarily  implied  from  allegations  that  plaintiffs 
purchased  the  real  estate  from  G.  and  paid  him  in  full  the  agreed 
purchase  price. 

(3)  O.'s  refusal  to  convey  the  legal  title  to  the  lands  to 
plaintiffs  and  his  conveyance  to  his  co-defendant  was  a  breach 
of  a  trust  and  a  fraud  on  the  plaintiffs. 

(4)  The  transaction  between  plaintiff  and  C.  did  not  create 
an  express  trust  within  the  calls  of  sec.  2081,  Stats.  1898,  but  a 
resulting  trust  within  the  calls  of  sec.  2076  (excepting  from 
the  chapter  on  uses  and  trusts  those  arising  or  resulting  by 
implication  of  law). 

(5)  The  demurrer  was  properly  overruled. 

2.  Real  estate  purchased  for  partnership  purposes  and  appropriated 
to  those  purposes  and  necessary  therefor,  always  becomes  part- 
nership property,  and  it  is  immaterial  in  what  manner,  or  by 
what  agency,  the  land  is  bought,  or  in  what  name  it  stands. 
The  partner  holding  the  legal  title  to  land,  however  it  may  have 
come  to  him,  will  be  held  as  trustee  for  the  partnership,  if  it 
be  certain  that  the  land  was  in  fact  a  part  of  their  joint  prop- 
erty as  partners. 
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3.  Where  a  partnetshlp  holds  land  not  as  the  chief  purpose  of  its 

existence,  but  as  an  incident  to  its  business,  the  statute  of 
frauds  does  not  apply,  and  the  land  may  be  shown  to  be  part  of 
the  partnership  stock  and  aftected  with  partnership  equities 
by  oral  evidence. 

4.  Real  estate  so  purchased  and  held  is  in  equity  not  only  consid- 

ered as  the  property  of  the  firm  for  the  payment  of  its  debts, 
but  also  for  the  purpose  of  adjusting  the  equitable  claims  of 
the  copartners  between  themselves. 

Appeals  from  orders  of  the  circuit  court  for  Dunn  county : 
E.  W.  Helms.  Circuit  Judge.'  Affirmed, 

Each  of  the  defendants  separately  appeals  from  llie  order 
overruling  his  demurrer  to  the  complaint,  seeking  to  charge 
the  defendants  as  holding  the  legal  title  to  the  undivided  one- 
third  of  the  real  estate  described  for  the  firm  of  Kyle  Bros.  & 
Co.  and  thie  plaintiffs.  The  complaint  alleges,  in  effect,  that 
on  and  for  fi<Hne  time  prior  to  December  13,  1803,  these 
plaintiffs  and  one  H.  T.  C.  were  copartners,  doing  a  general 
mercantile  business  at  Downs\dlle,  Wisconsin;  that  at  the 
time  of  the  formation  of  that  copartnership  the  firm  pur- 
chased the  seventy  acres  of  real  estate  therein  described  and 
the  fifteen  acres  of  real  estate  therein  described,  with  the 
store  building  and  the  elevator  building  thereon,  and  such 
real  estate  was  conveyed  to  such  copartners — the  plaintiffs 
and  H.  T.  0. — ^jointly  and  in  trust  for  such  firm ;  that  during 
the  existence  of  such  copartnership  such  real  estate  was  by 
them  considered  and  treated  as  partnership  property,  and  the 
firm  was  charged  with  the  same,  and  each  individual  partner 
was  credited  with  his  share  thereof  on  the  books  of  said  firm, 
and  said  partnership  business  was  carried  on  upon  said  real 
estate;  that  December  13,  1893,  said  II.  T.  C.  retired  from 
said  firm  and  sold  to  these  plaintiffs,  and  these  plaintiffs  pur- 
chased, all  the  right,  title,  and  interest  of  said  H.  T.  C.  in  and 
to  the  property  of  such  firm,  including  such  real  estate*  At 
or  about  the  same  time  it  was  agreed  by  and  between  these 
plaintiffs  and  fhe  defendant  Curtiss  that  said  Curtiss  would 
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take  the  interest  "v^htch  daid  H.  T.  0.  had  in  such  partnership 
property  and  would  become  a  member  of  such  firm  with  the 
plaintifis  and  continue  the  mercantile  business  of  such  old 
firm;  that  in  pursuance  of  such  agreement  said  new  firm  of 
Kyle  Bros.  &  Co.  did  enter  into  and  conduct  such  business, 
and  said  GvHias  agreed  to  pay  such  firm  $2,795.03  for  one- 
third  interest  therein,  and  charged  himself  wi  the  books  of 
said  firm  with  the  sum  of  $1,000,  and  executed  his  note  to 
said  firm  for  $1,500  in  pursuance  of  such  agreement;  that 
these  plaintiffs  caused  said  II.  T.  C.  to  convey  to  said  Cuftiss 
the  legal  title  of  the  undivided  one-third  of  such  real  estate ; 
that  during  all  the  time  said  new  partnership  was  in  exist- 
ence its  assets  consisted  of  a  stock  of  merchandise  and  said 
real  estate,  with  the  store  building  in  which  such  business  was 
carried  on  and  the  elevator  thereon  situated,  all  of  which  was 
considered  and  treated  as  partnership  property,  and  said  new 
firm  was  charged  therewith  on  its  books,  and  each  of  these 
plaintiffs  and  said  Curii^s  was  credited  with  <Mie  third  of  the 
value  thereof,  and  said  partnership  business  was  carried  on 
upon  said  real  estate  and  used  exclusively  in  such  partnership 
l>usines8 ;  that  all  of  said  real  estate  and  said  personal  prop- 
erty was  the  property  of  said  partnership,  and  the  legal  title 
to  said  real  estate  was  in  said  plaintiffs  and  said  Ctirtiss  in 
trust  for  said  partnership;  that  May  25,  1897,  said  partner- 
ship was  dissolved  by  mutual  consent,  said  Curtiss  retiring 
from  the  firm  and  selling  to  these  plaintiffs,  and  these  plaint- 
iffs buying,  all  the  right,  title,  and  interest  of  said  Curtiss  in 
said  partnership  property;  that  it  was  further  agreed  by  the 
terms  of  sudi  agreement  of  dissolution  that  these  plaintiffs 
would  assume  all  obligations  against  said  firm;  that  they 
would  release  said  Curtiss  from  any  obligation  to  said  firm, 
including  the  $1,500  note  and  indebtedness  of  said  Curtiss, 
given  at  the  time  he  purchased  an  interest  in  said  firm  and 
which  still  remained  unpaid,  and  further  agreed  to  give 
Curtiss  credit  on  the  books  of  said  firm  of  $500 ;  that  after 
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giving  him  such  credit  there  was  still  due  to  him  from  such 
firm  $322.59,  which  amount  these  plaintiffs  paid  to  said  Cur- 
tiss  and  he  received  the  same  in  full  payment  and  satisfac- 
tion of  his  interest  in  said  firm  and  its  property  of  every^ 
kind ;  that  ever  since  such  time,  May  25, 1897,  these  plaintiffs 
have  carried  on  such  business  under  the  firm  name  of  Kyle 
Bros.,  and  have  been  in  the  actual  and  open  possession  and 
occupancy  of  said  real  estate,  and  the  said  Curtiss  has  never 
made  any  claim  thereto,  except  by  the  making  of  the  deed  of 
said  premises  to  one  Carpenter  as  hereinafter  alleged;  that 
October  9,  1906,  the  said  Curtiss  wilfully  and  wrongfully,, 
and  in  violation  of  the  trust  in  which  he  held  such  real  estate, 
did  execute  and  deliver  to  the  defendant  Carpenter  a  deed  to* 
an  undivided  one-third  of  such  real  estate;  that  said  Car- 
penter wilfully  and  wrongfully,  and  for  the  purpose  of  de- 
frauding these  plaintiffs,  accepted  such  deed  and  caused  the- 
same  to  be  recorded  in  the  office  of  the  register  of  deeds  Octo- 
ber 12,  1905,  and  has  since  such  time  claimed  to  be  the  owner 
of  such  undivided  one-third  of  said  real  estate  by  virtue  of 
such  deed ;  that  at  the  time  of  accepting  such  deed  said  Car- 
penier  well  knew  that  these  plaintiffs  were  the  real  owners  of 
such  real  estate  and  that  said  Curtiss  held  the  legal  title 
thereof  in  trust  for  them. 

C.  M.  Hilliard,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Bundy  <&  Varnurry 
and  J.  W.  McCauley,  and  oral  argument  by  B.  E.  Bundy. 

Cassoday,  C.  J.  The  facts  alleged  in  the  complaint  are 
of  course  admitted  by  the  demurrer.  From  such  facts  it  ap- 
pears that  after  the  defendant  Curtiss  had  been  in  partner- 
ship with  the  plaintiffs  about  three  and  one-half  years  under 
the  firm  name  of  Kyle  Bros.  &  Co.,  conducting  the  business- 
mentioned  upon  the  premises  described,  the  firm  was  dis- 
solved by  mutual  consent,  Curtiss  retiring  from  the  firm  and* 
selling  to  the  plaintiffs  all  his  right,  title,  and  interest  in  and 
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to  the  assets  and  properly  of  the  firm,  including  said  real  es- 
tate, and  in  consideration  therefor  the  plaintiffs,  in  and  bj 
the  agreement  of  dissolution,  assumed  all  obligations  against 
the  firm  and  released  the  said  Curtiss  from  any  and  all  obliga- 
tions to  the  firm,  including  his  indebtedness  mentioned,  which 
was  thereupon  credited  to  him  on  the  books  of  the  firm,  and 
the  plaintiffs  also  paid  to  said  Curtiss  the  balance  due  him 
on  such  dissolution;  and  said  Curtiss  received  such  release, 
agreements,  and  payment  in  full  satisfaction  for  his  undi- 
vided one-third  interest  in  and  to  the  assets  and  property  of 
said  firm  of  every  kind,  including  said  real  estate,  but  said 
Curtiss  failed  to  make  any  conveyance  of  said  real  estate  to 
plaintiffs.  It  further  appears  that  ever  since  May  25,  1897^ 
the  plaintiffs  have  carried  on  such  business  under  the  firm 
name  of  Kyle  Bros.,  upon  and  in  the.  actual  and  open  posses- 
sion and  occupancy  of  said  real  estate,  without  any  objection 
or  question  from  said  Curtiss,  and  that  for  the  purpose  of  de- 
frauding the  plaintiffs  the  said  Curtiss  on  October  9,  1905^ 
wilfully  and  wrongfully  and  in  violation  of  the  trust  reposed 
in  him  conveyed  the  legal  title  to  the  undivided  one-third  in- 
terest in  said  real  estate  to  the  defendant  Carpenter,  who  wil- 
fully and  vnrongfully,  and  with  full  knowledge  of  the  facts 
stated,  accepted  such  conveyance  for  the  purpose  of  defraud- 
ing the  plaintiffs. 

Upon  the  facts  stated  it  s  difficult  to  perceive  upon  what 
theory  the  defendants  can  withhold  from  the  plaintiffs  the 
legal  title  to  the  lands  in  question.  They  were  property  which 
belonged  to  the  partnership  up  to  the  time  of  its  dissolution. 
The  terms  of  dissolution  were  mutually  agreed  upon.  In  such 
mutual  agreement  the  plaintiffs  assumed  all  obligations  against 
the  firm  and  released  Curtiss  from  any  and  all  his  indebted- 
ness to  the  firm.  By  such  agreement  the  plaintiffs  were  to 
have  all  the  right,  title,  and  interest  of  Curtiss  in  the  partner- 
ship property,  including  the  real  estate,  for  which  the  plaint- 
iffs paid  him  the  agreed  price,  which  Curtiss  received  in  full 
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payment  and  satisfaction  for  such  right,  title^  and  interest 
True,  the  complaint  does  not  in  express  terms  allege  that  Cur- 
iiss  agreed  to  oonvej  to  the  plaintiffs  such  legal  title,  but  it 
does  allege  that  the  plaintiffs  purchased  the  real  estate  from 
Curtiss  and  paid  him  in  full  the  agreed  purchase  price,  and 
this  necessarily  implied  an  agreement  to  so  convey.  The 
agreement  thus  made  between  the  parties  was  fully  executed, 
except  that  Curtiss  failed  to  convey  such  legal  title  to  the 
plaintiffs.  The  prayer  of  the  complaint  is  that  the  judgment 
shall  declare  and  establish  that  the  respective  defendants  held 
and  hold  the  legal  title  to  the  undivided  one-third  of  said  real 
•estate  in  trust  for  the  firm  of  which  Curtiss  was  a  member  and 
for  these  plaintiffs.  It  is  true,  as  argued  by  counsel  for  the 
defendants,  the  transaction  did  not  create  an  express  trust 
%vithin  the  meaning  of  the  statutes.  Sec.  2081,  Stats.  1898. 
The  chapter  in  which  that  section  is  found  abolishes  "uses  and 
trusts,  except  as  authorized  and  modified"  therein,  but  de- 
clares that  the  sections  of  that  chapter  shall  "not  extend  to 
trusts  arising  or  resulting  by  implication  of  law."  Sec  2076, 
Stats.  1898.  Such  resulting  trusts  have  frequently  been  rec- 
ognized and  enforced  by  this  court  Whiting  v.  Oould,  2 
Wis.  552 ;  OHon  v.  Knab,  8  Wis.  676 ;  Martin  v.  Morris,  62 
Wis.  418,  22  N.  W.  525 ;  Davenport  v.  Stephens,  95  Wis.  456, 
458,  70  N.  W.  661. 

It  is  elementary  that  "real  estate  purchased  for  partnership 
purposes  and  appropriated  to  those  purposes,  paid  for  by 
partnership  funds  and  necessary  for  partnership  purposes,  al- 
ways becomes  partnership  property.  Nor  does  it  seem  to  be 
material  in  what  manner,  or  by  what  agency,  the  land  is 
bought,  or  in  what  name  it  stands."  Parsons,  Partn.  (4th  * 
ed.)  §  265.     In  the  same  section  it  is  said: 

"We  consider  it  an  established  rule  in  equity  that  any  party 
holding  the  legal  title  to  land,  however  it  may  have  come  to 
him,  will  be  held  as  trustee  for  the  partnership,  if  it  be  cer- 
tain that  the  land  was  in  fact  a  part  of  tlieir  joint  property 
as  partners." 


8]  JANUARY  TERM,  1907.  817 

Kyle  V.  CJarpentar,  130  Wk.  310. 

^ . — . 

Another  text- writer  says : 

"Where  a  partnership  holds  land  not  as  the  chief  purpose  of 
its  existence,  but  as  an  inmdent  to  its  business,  the  statute  of 
frauds  does  not  apply,  and  the  land  may  be  shown  to  be  part 
of  the  pfl.rtnership  stock  and  affected  witih  partnership  equities 
by  oral  evidenoe."     1  Bates,  Partn.  §  301, 

Such  statements  are  amply  supported  by  adjudged  oases. 
Among  others,  see  Fair  child  v.  Fair  child,  64  N".  Y.  471 ; 
Oreenwood  v.  Marvin,  111  N.  Y.  423,  19  K  E.  228 ;  Sher- 
wood V.  8t  P.  dc  0.  jB.  Co.  21  Minn.  127 ;  Marsh  v.  Davis,  33 
Kan.  326,  6  Pac.  612.  Such  real  estate,  so  purchased  and 
held,  is  in  equity  not  only  considered  as  the  property  of  the 
firm  for  the  payment  of  its  debts,  but  also  "for  the  purpose 
of  adjusting  the  equitable  claims  of  the  copartners  as  between 
themselves."  Smith  v.  Tarlton,  2  Barb.  Ch.  336.  Here,  upon 
the  dissolution  of  the  firm  and  in  the  adjustment  of  such  equi- 
table claims  between  the  partners,  Curtiss  was  to  convey,  his  le- 
gal title  to  the  lands  to  plaintiffs ;  and  bis  refusal  to  do  so  and 
his  conveyance  to  Carpenter  was  a  breach  of  trust  and  fraud 
on  the  plaintiffs.  In  the  opinion  of  the  trial  court  the  facts 
alleged  entitled  the  plaintiffs  to  a  specific  performance  of  lie 
oontraot  to  convey  to  them  the  l^al  title  to  the  real  estate. 
Of  course  the  power  of  courts  to  compel  specific  performance 
is  not  abridged  by  the  statute  of  frauds.  Sec.  2305,  Stats. 
1898*  The  complaint  does  not  in  terms  pray  for  such  specific 
performance,  and  so  we  refrain  from  further  considering  the 
question  here.  We  perceive  no  ground  for  claiming  that  the 
causa  of  action  alleged  is  barred  by  the  statutes  of  limitation. 

By  the  Court — Both  orders  of  the  circuit  court  appealed 
from  are  affirmed. 
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Twentieth  Centubt  Company,  Respondent,  vs.  Quilung, 

Appellant 

December  5, 1906--January  8,  1907, 

Patents  and  patent  rights:  Notes  given  for  territory:  Validity:  Con- 
sideration: Compensation  for  effecting  sales:  Publio  policy: 
Pleadings:  Amendment:  Parol  evidence, 

1.  It  is  competent  for  the  owner  of  a  patent  to  sell  an  exclusive 

right  to  vend  the  device  in  a  given  county  and  take  a  note  there- 
for. 

2.  Such  note  is  valid  and  enforceable  in  full  (in  the  absence  of 

fraud)  notwithstanding  the  fact  that  the  value  of  the  right 
sold  is  greatly  overestimated. 

^.  A  valid  patent  on  a  useful  article  is  a  sufficient  consideration 
for  a  note,  though  the  patent  may  never  be  profitable. 

4.  Where  the  owner  of  a  patent  sells  an  exclusive  right  to  vend  the 
device  in  a  given  county  it  is  competent  to  agree  that,  in  case 
the  vendee  induces  others  to  purchase  county  rights  of  sale, 
the  vendee  shall  receive  as  his  compensation  a  specified  part  of 
the  purchase  price  of  such  rights  so  purchased. 

Z.  Plaintiff,  a  patentee,  and  defendant  entered  into  a  written  con- 
tract giving  defendant  a  county  right  to  sell  the  patented  ar- 
ticle, which  also  contained  an  agreement  that,  if  defendant 
should  induce  others  to  purchase  county  rights,  he  should  re- 
ceive a  specified  proportion  of  the  sums  realized  from  such 
sales.  In  an  action  on  defendant's  note  given  in  part  payment 
on  such  contract,  defendant  sought  by  amendment  to  set  up  a 
defense,  substantially,  that  the  written  contract,  while  contain- 
ing some  of  the  conditions  of  the  real  agreements  made,  was 
largely  a  mere  cover  executed  to  give  appearance  of  fairness 
and  legality  to  the  arrangement;  that  neither  party  contem- 
plated that  the  right  to  sell'  the  device  la  defendant's  county 
was  of  any  real  commercial  value,  or  that  defendant  would 
make  any  effort  to  make  such  sales;  that  the  real  arrangement 
was  a  joint  scheme  to  make  money  by  selling  similar  nominal 
territorial  rights  to  others  who  should  also  become  parties  to 
the  scheme  and  sell  similar  territorial  rights  to  still  others, 
and  so  on,  the  process  to  go  on  in  constantly  broadening  cir- 
cles as  long  as  purchasers  could  be  found,  and  thus  necessarily 
leave  the  ultimate  purchasers  with  nothing  to  show  for  their 
investment  save  the  practically  worthless  right  to  sell  the  pat- 
ented device  in  some  remaining  county.    The  trial  court  r&> 
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fused  to  allow  the  amendment  on  the  ground  that  it  stated  no 
defense,  and  also  rejected  offers  of  proof  of  facts  tending  to 
support  the  proposed  amendment.    Held: 

(1)  The  proposed  amendment  stated  a  defense  and  should 
have  been  allowed. 

(2)  The  enterprise  disclosed  by  the  proposed  amendment  was 
contrary  to  public  policy  and  void. 

(3)  It  was  not  sufficient  that  the  device  was  of  some  utility 
and  value,  in  the  face  of  allegations  that  the  right  to  sell  it 
was  of  merely  nominal  commercial  value  on  account  of  the 
great  number  of  equally  useful  devices  of  the  some  nature,  and 
was  not  considered  in  the  transaction  except  as  a  means  of  giv- 
ing an  appearance  of  validity  and  honesty. 

6.  When  an  agreement  is  against  public  policy  the  parties  cannot, 
by  reducing  some  unobjectionable  parts  of  it  to  writing,  pre- 
vent the  reception  of  parol  evidence  to  show  the  entire  agree- 
ment, although  it  may  be  inconsistent  with  the  written  paper. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Dunn 
-county:  James  O'Neill,  Judge.    Reversed.  . 

This  is  an  action  to  recover  upon  a  promissory  note  of  $400 
executed  by  the  defendant  to  the  plaintiff  March  23,  1904, 
on  which  $100  is  admitted  to  have  been  paid.  The  defend- 
ant by  answer  alleged  in  substance  that  the  note  in  question 
was  executed  solely  in  consideration  of  an  illegal  and  void 
contract  made  at  the  same  time,  by  the  terms  of  which  de- 
fendant was  to  have  the  exclusive  right  to  sell  to  residents  of 
Gates  county  a  certain  patent  pole  and  thill  coupling,  to  be 
manufactured  by  plaintiff  at  prices  specified,  as  well  as  the 
privilege  of  selling  to  other  residents  of  Wisconsin  the  ex- 
clusive right  to  sell  such  couplings  in  other  counties;  the 
plaintiff  agreeing  to  pay  him  one  half  llie  cash  and  notes  re- 
ceived on  such  sales  of  territory  to  residents  of  Gates  coimty 
secured  by  him  and  one  fourth  the  cash  and  notes  received 
from  sales  of  territory  to  residents  of  said  county  not  Secured 
by  him,  also  one  half  the  cash  and  notes  received  from  sales 
of  territory  to  residents  of  the  state  secured  by  him,  pro- 
vided the  oounly  from  which  such  sale  was  made  was  unsold 
ix>  others,  and  in  that  case  to  pay  him  one  fourth  the  cash  and 
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notes  received  from  such  sale.  And  it  was  further  agreed 
that  each  person  to  whom  a  sale  was  made  should  have  the 
same  right  as  the  defendant  to  sell  exclusive  territorial  rights 
in  other  counties^  and  purchasers  from  him  still  the  same 
rights,  and  so  on  without  limit.  The  answer  further  allege* 
that  the  right  to  sell  such  couplings  in  Gates  county  was  of 
no  value  and  known  to  he  of  no  value  by  the  parties,  and  did 
not  form  any  part  of  the  inducement  to  make  said  contract, 
but  that  the  sole  inducement  was  the  right  to  sell  other  terri- 
torial rights  in  other  counties,  with  the  right  of  resale  thereof 
in  the  purchasers.  Two  counterclaims  are  also  pleaded,  which 
are  unnecessary  to  be  stated.  The  plaintiff  replied,  alleging 
that  the  note  was  made  in  consideration  of  a  written  agree- 
ment and  not  otherwise,  and  denying  any  representation,  war- 
ranty, or  agreement  other  than  those  contained  in  such  writ- 
ten agreement.  A  copy  of  the  written  agreement  was  at- 
tached to  the  reply,  and  is  as  follows : 

'^Articles  of  agreement  noiade  and  entered  into  this  twenty- 
third  day  of  March,  1904,  by  and  between  the  Twentieth 
Century  Company,  a  Wisconsin  corporation,  of  Tomah,  Wis- 
consin, party  of  the  first  part,  and  Herbert  W.  Quilling  of 
Menomonie,  county  of  Dunn,  state  of  Wisconsin,  party  of  the 
second  part,  witnesseth :  The  said  party  of  the  first  part,  for 
the  considerations  hereinafter  mentioned,  has  agreed  and  does 
hereby  covenant,  promise,  and  agree:  1st  To  grant  and  does 
hereby  grant  to  said  party  of  the  second  part  the  exclusive 
right  and  privilege  of  reselling  its  pole  and  thill  coupling 
patent  No.  718,893,  with  double  spring  improvement,  in  the 
county  of  Gates  and  state  of  Wisconsin,  to  residents  only  of, 
and  for  use  in,  said  Gates  county,  for  a  term  of  seventeen 
years  from  January  20,  1903.  2d.  To  sell  said  pole  and 
thill  coupling  to  said  second  party  in  any  quantity  he  may 
wish  to  purchase  for  the  purpose  of  reselling  same,  in  man- 
ner, as  ^ove  specified,  in  the  above  granted  territory,  at  $3 
per  dozen  with  single  spring,  at  $3.60  per  dozen  with  double 
spring,  and  at  $9  per  dozen  nickel  plated,  f.  o.  b.  factory, 
during  the  continuance  of  this  contract  Sd.  To  pay  said 
second  party  oiIb  half  of  the  cash  and  one  half  of  the  notes 
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received  from  sales  of  territory  to  residents  of  said  county 
secured  by  him.  4th.  To  pay  said  second  party  one  fourtik 
of  the  cash  and  one  fourth  of  the  notes  received  from  sales 
of  territory  to  residents  of  said  county,  not  secured  by  said 
party.  5th.  To  pay  said  second  party  one  half  of  the  cash 
and  one  half  of  the  notes  received  from  sales  of  territory 
to  residents  of  the  state  of  Wisconsin,  secured  by  said  second 
parl7,  provided  that  the  county  from  which  said  sale  is  made 
is  unsold  to  others,  and  in  that  case  to  pay  said  second  party 
one  fourth  of  cash  and  one  fourth  of  notes  received.  No  pay- 
ments to  be  made  on  this  contract  until  note  given  therefor 
has  been  fully  paid;  in  case  of  any  dispute  arising  over  di- 
vision of  commission  earned  hereunder,  the  decision  of  the 
purchaser  shall  in  all  cases  be  final,  conclusive,  and  binding 
on  all  parties  hereto.  (This  contract  is  operative  only  when 
countersigned  by  D.  W.  Jackson.)  And  said  second  party 
in  consideration  of  the  above  has  agreed  and  does  hereby 
promise  and  agree  to  pay  said  first  party  five  hundred  ($600) 
dollars  on  the  signing  of  this  agreement,  and  that  he  will 
make  sales  of  said  pole  and  thill  coupling  strictly  in  accord- 
ance with  the  right  and  privil^e  herein  granted." 

Trial  by  jury  was  waived,  and  the  case  came  on  for  trial 
before  the  court  The  plaintiff  offered  the  note,  contract^  and 
its  articles  of  incorporation  in  evidence,  and  rested,  its  own- 
ership of  the  patent  being  admitted.  The  defendant  was  then 
called  as  a  witness  in  his  own  behalf,  and  after  stating  that 
he  met  the  plaintiff's  agent  March  23,  1904,  he  was  asked 
what  conversation  he  had  with  the  agent  in  regard  to  the  busi- 
ness in  question.  Objection  was  made  to  the  question  on  the 
ground  that  any  oral  arrangements  were  merged  in  the  writ- 
ten agreement,  and  the  court  sustained  the  objection,  and  also 
ruled  that  the  written  agreement  was  a  valid  agreement 
Thereupon  the  defendant  offered  to  amend  his  answer  by  add- 
ing to  it  allegations  to  the  effect  that  the  contract  between 
himself  and  the  plaintiff  was  partly  oral  and  partly  in  writ- 
ing; that  a  part  of  the  contract  was  that  plaintiff  agreed  to 
make  effort  to  obtain  purchasers  of  territory  under  similar 
contracts ;  that  it  was  understood  that  the  right  to  seU  terri- 
VoL.  130—21 
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tory  and  induce  others  to  make  similar  contracts  was,  in  fact, 
the  sole  consideration  for  the  giving  of  the  note,  and  that  the 
right  to  sell  couplings  in  Gates  county  was  not  of  any  real 
value,  but  was  inserted  for  the  purpose  only  of  giving  it  an 
appearance  of  legality;  that  it  was  also  agreed  and  under- 
stood that  it  should  not  be  made  known  to  persons  who  were 
to  be  induced  to  make  like  contracts  how  many  counties  re- 
mained unsold;  that  said  contract,  when  carried  out  as  con- 
templated, would  result  in  a  large  number  of  people  being 
cheated  and  defrauded  by  reason  of  there  being  no  remain- 
ing counties  unsold,  and  that  the  understanding  was  that  the 
plaintijff  was  not  to  sell  couplings,  but  that  he  was  only  to  en- 
deavor to  make  money  by  selling  territory  and  inducing  others 
to  make  like  contracts,  the  result  contemplated  being  that 
the  first  persons  to  go  into  the  scheme  would  make  money, 
and  the  persons  who  bought  later  would  lose  money.  The 
amendment  was  rejected  on  the  ground  that  it  stated  no  de- 
fense, and  offers  to  make  proof  of  facts  tending  to  support 
the  proposed  answer  were  also  rejected.  The  testimony  was 
then  closed,  and  the  court  found  that  the  transaction  was 
valid  and  free  from  illegality  and  rendered  judgment  for  the 
plaintiff  for  the  amount  unpaid  on  the  note,  from  which  judg- 
ment the  defendant  appealed* 

For  the  appellant  there  was  a  brief  by  Bundy  £  Vamum, 
and  oral  argument  by  B.  E,  Bundy, 

Daniel  H.  Qrady,  for  the  respondent^ 

WiNSLOW,  J.  The  general  question  presented  is  whether 
a  transaction  such  as  is  alleged  in  the  proposed  amended  an- 
swer is  contrary  to  public  policy.  The  plaintiff  owned  a 
valid  patent  upon  a  small  device  designed  for  use  upon  bug- 
gies and  carriages  which  was  of  some  utility.  It  was  per^ 
fectly  competent  for  the  plaintiff  to  sell  an  exclusive  right  to 
vend  the  device  in  a  given  county  and  take  a  note  therefor, 
and  such  note  would  be  valid  and  enforceable  in  full  (in  the 
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absence  of  fraud),  notwithstanding  the  fact  that  the  value  of 
the  right  sold  mi^t  be  greatly  overestimated.  A  valid  patent 
on  a  useful  article  is  a  SEufficient  consideration  for  a  note, 
though  the  patent  may  never  be  profitable.  It  was  also  com- 
petent for  the  plaintiff  to  agree  with  the  defendant  that,  in 
•case  defendant  induced  others  to  purchase  county  rights  of 
sale,  he  should  receive  as  his  compensation  a  specified  part 
of  the  purchase  price  of  such  rights  so  purchased.  Upon  its 
face  the  written  contract  entered  into  between  the  parties 
went  little,  if  any,  further  than  to  provide  for  these  two 
things,  and,  if  the  proposed  defense  were  based  upon  the  writ- 
ten contract  alone,  we  should  entertain  no  doubt  of  the  cor- 
rectness of  the  judgment  The  written  contract  is  similar  in 
most  of  its  essential  features  to  the  agency  contract  involved 
in  the  case  of  J.  H.  dark  Co.  v.  Bke,  127  Wis.  451,  106 
IN".  W.  231.  In  that  case,  however,  the  defendant  stood  upon 
the  written  contract,  while  in  the  present  case  an  entirely 
different  defense  was  proposed.  By  his  amended  answer  he 
proposed  to  set  up  a  defense  substantially  as  follows:  That 
the  written  contract,  while  containing  some  of  the  conditions 
of  the  real  arrangement  made,  was  largely  a  mere  cover  exe- 
cuted to  give  appearance  of  fairness  and  legality  to  the  ar- 
rangement; that  neither  party  contemplated  that  the  right  to 
sell  the  de^dce  in  Gates  county  was  of  any  real  commercial 
value,  or  that  the  defendant  would  make  any  effort  to  make 
such  sales ;  that  the  real  arrangement  was  a  joint  scheme  to 
make  money  by  selling  similar  nominal  territorial  rights  to 
others  who  should  also  become  parties  to  the  scheme  and  sell 
similar  territorial  rights  to  still  others,  and  so  on — the  idea 
being  that  the  process  should  go  on  in  constantly  broadening 
<5ircles  as  long  as  purchasers  could  be  found  who  were  foolish 
enough  to  buy,  and  thus  necessarily  leave  the  ultimate  pur- 
chasers with  nothing  to  show  for  their  money  or  notes  save 
the  practically  worthless  right  to  sell  the  patented  device  in 
some  backwoods  county. 
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We  are  unable  to  regard  such  a  project  as  a  legitimate 
business  enterprise.  How  large  would  be  the  number  of  pur- 
chasers who  would  be  induced  by  the  prospect  of  large  returns 
for  little  labor  to  join  the  scheme  it  is  impossible  to  say  or 
even  speculate.  Each  purchaser  would  be  desirous  to  get  back 
at  leaidt  as  much  as  he  had  invested.  In  order  to  do  this,  the 
first  purchaser  under  the  most  favorable  circumstances  would 
have  to  sell  rights  aggregating  $1,000,  the  second  purchaser 
would  have  to  sell  rights  aggregating  $2,000,  and  thus  the 
necessity  of  finding  victims  would  increase  in  geometrical 
progression  until  the  purchasers  who  are  in  the  tenth  place 
from  the  original  purchasers  must,  in  order  merely  to  reim- 
burse themselves,  find  others  who  would  pay  more  than  half 
a  million  dollars.  Of  course,  it  is  not  likely  that  the  scheme 
would  last  so  long  as  this,  but,  however  long  it  lasts,  it  will 
infallibly  leave  a  greater  or  less  crowd  of  dupes  at  the  end 
with  no  opportunity  to  recoup  their  losses  because  the  bubble 
has  at  last  burst  It  contemplates  an  endless  chain  of  pur- 
chasers, or,  rather,  a  series  of  constantly  multiplying  endless 
chains,  with  nothing  but  fading  rainbows  as  the  reward  of 
those  who  are  unfortunate  enough  to  become  purchasers  the- 
moment  before  the  collapse  of  the  scheme.  While  contem- 
plating large  gains  to  the  original  promoters  and  early  pur- 
chasers, it  necessarily  cqntemplates  losses  to  the  later  pur- 
chasers; losses  increasing  in  number  with  the  greater  success 
of  the  scheme.  According  to  the  allegations  of  the  answer  it 
was  not  an  arrangement  to  sell  patent  couplings,  nor  even  an 
arrangement  to  seU  territorial  rights  in  the  patent,  but  an  ar- 
rangement to  become  partners  in  an  enterprise  which  under 
the  form  of  selling  territorial  rights  contemplated  only  the  ob- 
taining of  easy  money  from  others  who  were  to  be  induced  to- 
pay  in  their  money  under  the  golden  prospect  of  like  recoup- 
ment from  still  others,  until  the  mine  was  exhausted. 

Such  an  enterprise  we  regard  as  contrary  to  public  policy 
and  void.     Any  contract  which  contemplates  or  necessarily 
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involves  the  defrauding  or  victimizing  of  third  persons  as  its 
ailtimate  result  must  be  contra  bonos  mores.  Greenhood,  Pub. 
Pol.  152.  In  its  essential  features  it  is  not  to  be  distinguished 
from  the  Bohemian  Oats  Cases  or  the  Coupon  Cases,  where 
similar  endless  chains  have  been  vigorously  condemned  by  the 
<;ourts.  McNamara  v.  Oargett,  68  Mich.  454,  36  N.  W.  218 ; 
Davis  V.  Seeley,  71  Mich.  209,  38  N.  W.  901;  Merrill  v. 
Packer,  80  Iowa,  542,  45  N.  W.  1076 ;  Schmueckle  v.  Waters, 
125  Ind.  265,  25  K  E.  281;  Shirey  v.  Ulsh,  2  Ohio  Cir.  Ct 
401;  Uvbhwrd  v.  Freiberger,  133  Mich.  139,  94  N.  W.  727; 
Bonisteel  v.  Saylot',  17  Ont  App.  505.  Nor  does  it  avail  to 
say  that  the  patented  article  was  of  some  utility  and  value, 
inasmuch  as  under  the  allegations  of  the  proposed  answer  it 
is  alleged  that  the  right  to  sell  the  patented  couplings  was  of 
merely  nominal  commercial  value  on  account  of  the  great 
number  of  equally  useful  devices  of  the  same  nature,  and  was 
not  considered  in  the  transaction  except  as  a  means  of  giving 
it  an  appearance  of  validity  and  honesty.  It  goes  without 
saying  that,  if  the  actual  agreement  between  the  parties  was 
such  as  is  in  the  amended  answer  set  forth  and  was  an  agree- 
ment against  public  policy,  the  parties  cannot,  by  reducing 
some  unobjectionable  parts  of  it  to  writing,  prevent  the  re- 
ception of  parol  evidence  to  show  the  entire  agreement,  al- 
though it  may  be  inconsistent  with  the  written  paper.  The 
Tule  prohibiting  the  introduction  of  parol  contemporaneous 
agreements  to  contradict  or  vary  a  written  agreement  has  no 
application  to  such  a  situation.  It  may  always  be  shown  by 
parol  that  a  written  contract  was  made  in  furtherance  of  an 
ill^al  purpose  or  object.    1  ElKott,  Ev.  §  591. 

It  follows  from  these  considerations  that  the  proposed 
amended  answer  stated  a  defense  and  should  have  been  al- 
lowed. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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HoDQE  and  another,  Appellanta,  vs.  Shith  and  others,  Re- 

flpondenti. 

December  5, 1906~-January  8,  IWI. 

Appeal  and  error:  Findings  of  fact,  when  disturbed:  Tria:i:  Pleading 
and  proof:  Variance:  Bills  and  notes:  Conditional  execution 
and  delivery:  Fraud:  Parol  evidence:  Holder  in  due  course: 
Defective  title:  Payment  of  consideration:  Notice:  Evidence: 
Burden  of  proof. 

1.  In  determining  on  appeal  whether  the  trial  court  erred  in  hold- 

ing that  any  particular  iaauable  fact  or  facts  were  establiahed 
without  room  for  reasonable  minds  to  reasonably  differ  in  re- 
spect thereto  the  decision  below  should  not  be  disturbed  unless 
it  clearly  appears  to  be  wrong. 

2.  If  a  material  allegation  of  the  complaint  is  not  established  in 

the  exact  detail  of  the  charge  but  is  as  to  the  substance  thereof 
the  variance  is  not  material. 

3.  If  a  person  secures  signatures  to  a  note  under  a  promise  that 

the  paper  shall  not  be  regarded  delivered  as  a  binding  obliga- 
tion till  others,  specified  by  name  or  as  to  numbers,  shall  have 
signed  and  then  secures  the  unconditional  signatures  of  part 
only  of  such  others,  keeping  silent  as  to  the  conditional  char- 
acter of  the  former  signatures,  the  latter  are  to  be  regarded 
as  having  been  obtained  by  fraud. 

4.  If  a  promissory  no^,  in  form,  is  delivered  by  the  maker  to  the 

payee,  the  act  being  accompanied  by  a  verbal  agreement  that 
the  instrument  shall  not  take  effect  till  some  specified  condition 
shall  have  been  performed,  as  that  other  persons  specified  by 
name  or  number  shall  have  signed,  the  paper,  as  between  the 
original  parties,  will  have  no  validity  till  the  condition  shall 
have  been  satisfied. 

5.  In  the  circumstajuces  last  stated,  proof  of  the  contemporaneous 

verbal  agreement  does  not  violate  the  rule  that  a  written  in- 
strument cannot  be  varied  by  proof  of  a  verbal  promise,  since 
such  proof  only  goes  to  the  question  of  whether  the  paper  ever 
had  vitality  as  a  contract. 

6.  In  the  circumstances  above  stated,  if  the  condition  Is  that  cer- 

tain other  signatures  shall  be  obtained,  only  part  of  which  are 
thereafter  secured,  they  signing  unconditionally  and  without 
being  informed  of  their  co-makers  having  signed  conditionally 
and  they  are  prejudiced  thereby,  in  that  the  paper  does  not 
take  effect  as  to  such  conditional  makers,  they  may  defend  on 
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the  sroiuid  of  fraud,  ivUle  suok  o^makeri  may  dofond  oa  tho 
grovad  of  tlie  paper  nayer  baTing  been  dellyered,  so  long  as  the 
same  remains  in  the  hands  of  the  original  holder  or  any  suh- 
seqnent  holder  not  having  obtained  the  same  in  dne  oovrse. 
7.  A  holder  of  commercial  paper  in  due  course  is  one  who  takes  the 
same  when  (a)  It  is  complete  and  regular  upon  its  face;  (b)  he  ^ 
became  the  holder  of  the  paper  before  it  was  overdne  and  with- 
out notice  that  it  had  been  preyiouslj  dishonored,  if  such  was 
the  tenet;  (c)  he  took  it  in  goad  faith  and  for  Talue;  (d)  at 
the  time  it  was  negotiated  to  him  he  had  no  notice  of  any  in* 
flrmlty  in  the  Instrument  or  defect  in  the  title  of  the  person 
negotiating  it;  and  (e)  he  took  it  in  the  usual  course  of  busi- 


S.  The  transferee  of  commercial  paper  is  not  the  holder  thereof  in 
due  course,  unless  he  has  paid  the  full  amount  agreed  to  be  paid 
therefor  without  notice  of  any  infirmity  in  the  Instrument  or  in 
the  title  of  the  transferrer,— except  to  the  amount  thereof  so 
paid. 

9.  The  title  of  a  person  who  negotiates  commercial  paper  is  de- 
fective when  he  shall  have  obtained  the  instrument  or  any 
signature  thereto  by  fraud  or  negotiated  It  in  breach  of  faith 
or  fraudulently. 

10.  The  holder  of  commercial  paper  is  prima  facie  presumed  to  be 

a  holder  in  due  course,  but  in  case  of  its  appearing  that  the 
title  of  any  person  who  negotiated  the  paper  was  defective  then 
the  holder  in  order  to  recover  must  show  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title  as  a  holder  in  due 
course. 

11.  In  the  circumstances  last  stated,  proof  that  a  full  consideration 

was  paid  for  the  paper  prima  facie  establishes  that  it  was  taken 
in  due  course. 

12.  Proof  that  when  the  paper  was  taken  the  consideration  was 

placed  to  the  credit  of  the  seller  on  the  books  of  the  purchaser 
subject  to  the  former's  order,  does  not  constitute  payment. 

13.  Ordinarily  in  the  circumstances  stated  in  the  last  paragraph  the 

burden  of  proof  is  on  the  defendant  to  show  that  the  debt  rep- 
resented by  the  credit  was  not  paid,  but  in  the  circumstances 
stated  in  number  10  the  burden  is  on  the  purchaser. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Pepin 
couniy :  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  three  promissory  notes  dated  February 
18,  1903,  one- for  $934,  and  two  for  $933  each,  made  by  the 
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defendants,  payable  to  the  order  of  Eobert  Burgess  &  Son, 
with  six  per  cent,  interest  per  annum  payable  annually,  the 
first  one  being  made  payable  July  1,  1904,  the  second  July 
1,  1905,  and  the  third  July  1,  1906.  Each  note  provided 
that  in  case  of  any  delinquency  to  meet  it  as  to  principal  or 
interest  the  whole  should  become  immediately  due.  ♦The  com- 
plaint contained  a  cause  of  action  stated  in  the  usual  form  as 
to  each  note,  the  two  causes  of  action  as  to  the  notes  not  due 
on  their  face  containing  sufficient  allegations  to  show  that  they 
were  due  under  the  condition  before  mentioned.  Defendants 
Smith,  White,  Andrew  Lark,  Stranberg,  Anderson,  and  A,  P. 
Lark  answered  jointly.  Defendants  Dunn,  Engel,  Heitman, 
and  V.  Brownlee  answered  jointly.  Defendants  Smith,  An- 
drew Lark,  and  A,  P.  Lark  joined  in  an  amended  answer, 
defendant  Frank  answered  separately,  and  the  defendant 
Stranberg  interposed  an  amended  answer.  By  these  several 
answers,  as  to  all  defendants,  issue  was  taken  on  the  allega- 
tions of  the  complaint  as  to  plaintiffs  having  become  owners 
of  the  notes  for  value  in  due  course  before  due,  and  as  to 
whether  the  second  and  third  notes  became  due  before  the 
commencement  of  the  action.  A  defense  was  pleaded  as  to  all 
defendants,  that  the  notes  were  given  for  a  stallion  sold  with 
certain  specified  warranties  and  representations,  among  them 
being  one  that  the  animal  was  but  three  years  of  age,  and  that 
such  representations  were  false.  Further  defense  was  pleaded 
that  each  and  all  defendants  signed  the  notes  under  an  agree- 
ment that  they  were  to  be  signed  by  Otto  Jahnke  and  R.  J. 
Hall  and  were  not  to  take  effect  till  so  signed,  and  that  neither 
of  such  persons  did  so.  Defendants  Dunn,  Engel,  Heitman, 
and  Brownlee  pleaded  that  they  signed  the  notes  with  the 
understanding  that  they  should  not  be  held  liable ;  that  their 
signatures  were  wanted  only  to  make  it  appear  that  they  were 
actual  purchasers  of  shares  in  lie  horse.  Defendant  Frarik 
answered  specially  that  he  never  executed  the  note.  Defend- 
ant Stranberg  answered  specially  that  he  was  induced  to  sign 
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through  threats,  fraud,  and  duress  practiced  upon  him  by  the 
agent  for  the  sellers  of  the  horse;  that  he  signed  a  book  agree- 
ing to  take  a  share  in  the  animal  and  to  sign  the  note,  but 
that  he  did  not  recollect  it  when  asked  to  sign  the  note;  that 
his  name  was  placed  on  the  book  when  he  was  so  intoxicated 
that  he  did  not  know  what  he  was  doing;  that  his  signature 
was  subsequently  exhibited  to  him  and  he  was  threatened  with 
being  sent  to  state's  prison  if  he  did  not  sign  the  notes,  and 
that  being  thereby  frightened  and  through  his  inexperience, 
being  ignorant  of  his  rights,  he  signed  the  notes. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  in 
favor  of  the  plaintiffs  against  defendants  Smith,  Andrew 
Lark,  and  A.  P.  Lark  as  to  the  first  note,  and  a  verdict  in  the 
latter's  favor  as  to  the  other  notes,  and  otherwise  submitted 
the  cause  to  the  jury,  resulting  in  a  verdict  in  plaintiffs' 
favor  for  the  full  amount  claimed.  Thereafter  upon  due  ap- 
plication the  verdict  directed  in  plaintiffs'  favor  was  set  aside 
and  the  verdict  othermse  rendered  in  plaintiffs'  favor  was 
also  set  aside,  as  said  by  the  court,  "for  errors  of  the  court 
in  so  directing  a  verdict  and  in  submitting  certain  issues  to 
the  jury  and  instructions  thereon."  Thereupon,  on  motion  of 
the  defendants,  judgment  waa  ordered  in  their  favor  and  was 
accordingly  rendered. 

For  the  appellants  there  was  a  brief  by  Barnes  &  Magoon, 
attorneys,  and  0.  A.  Ingram,  of  counsel,  and  oral  argument 
by  R.  M.  Barnes. 

For  the  respondents  there  was  a  brief  by  W.  C.  Owen  and 
W.  E.  Plummer,  and  oral  argument  by  Mr.  Plummer. 

Maeshall,  J.  If  the  grounds  upon  which  the  learned  cir- 
ijuit  court  rendered  judgment  in  favor  of  respondents  were 
legitimate,  then,  manifestly,  error  of  law  was  committed  in 
submitting  the  cause  to  the  jury,  and  in  the  instructions. 
Therefore,  we  will  not  give  consideration  to  the  subject  of 
whether  error  was  committed  in  setting  aside  the  verdict,  un- 
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less  it  shall  appear  that  the  subsequent  action  c(»Bplaiued  of 
was  erroneous. 

The  bases  of  the  order  for  judgment^  notwithstanding  the 
verdict)  so  far  as  need  to  be  noticed,  appear  to  be :  (a)  The 
evidence  is  undisputed  that  the  vendors  of  the  horse,  by  their 
agent,  falsely  represented  the  animal's  age;  (b)  The  evidence 
is  likewise  conclusive  that  such  vendors  obtained  the  signa- 
tures of  all  of  the  respondents  to  the  notes  upon  condition 
that  in  addition  to  such  signatures  Otto  Jahnke  and  R.  J. 
Hall  should  sign,  making  the  full  number  of  share-takers  in 
the  enterprise  fourteen,  so  that  each  holder  of  a  share  would 
contribute  in  the  ultimate  $200  only,  and  that  the  papers  were 
not  so  signed;  (c)  The  evidence  is  likewise  imdisputed  that 
while  the  notes  were  sold  to  appellants  before  due  they  were 
bankers,  and  instead  of  parting  with  the  agreed  consideration 
at  the  time  of  the  purchase  it  was  placed  to  the  credit  of  the 
sellers  in  an  account  at  such  bank  subject  to  check,  and  there 
was  no  proof  that  the  amount  thereof,  or  any  of  it,  was 
checked  out  before  the  commencement  of  the  ^ction. 

The  first  ground  requires  but  a  passing  notice.  There  waa 
no  claim  in  the  complaint  that  the  contract  of  purchase  was 
rescinded  for  misrepresentation  or  otherwise.  The  defense 
was  not  based  on  rescission,  nor  was  any  claim  made  for  dam- 
ages because  of  the  horse  not  being  as  represented,  nor  were 
any  damages  proved.  So  no  feature  of  the  complaint  on  that 
score  should  have  been  treated  as  of  importance  in  submit- 
ting the  cause  to  the  jury,  or  in  determining  after  verdict 
the  proper  judgment  to  be  rendered. 

In  deciding  the  question  of  whether  error  was  committed 
in  holding  that  the  evidence  conclusively  established  an  un- 
derstanding between  appellants'  agent,  who  took  the  notes,  and 
respondents  that  fourteen  share-takers,  including  Otto  Jahnke 
and  R.  J.  Hall,  should  sign  the  notes  before  they  should  be 
regarded  as  binding,  the  rule  must  be  applied  that  the  decis- 
ion of  the  trial  court  on  such  a  subject  must  prevail  on  appeal,. 
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xmlees  it  clearly  appears  to  be  wrong.  There  is  no  room  for 
reasonable  controversy  but  that  the  plan  for  selling  the  horse^ 
well  understood  by  every  one  who  participated  in  the  enter- 
prise^ was  that  tibere  dionld  be  takers  of  fourteen  shares  at 
$200  each  and  that  such  number^  as  was  supposed  by  those 
who  participated,  was  secured  and  that  it  included  Jahnke 
and  HalL  The  bill  of  sale  of  the  horse  was  made  to  the  four- 
teen persons  by  name.  There  was  an  express  promise  made 
to  a  large  proportion  of  the  signers,  individually,  that  unless 
the  whole  number  signed  "the  note  should  be  no  good,"  as 
some  of  the  witnesses  expressed  it,  or  "there  would  be  no 
sale,'*  according  to  the  expressions  of  others,  or  "the  note 
would  be  no  good  or  void,"  as  was  said  by  others. 

Expressions  of  the  sort  indicated  were  made  to  at  least 
seven  of  the  signers.  Further,  by  the  uncontradicted  evi- 
dence, at  a  meeting  of  share-takers,  when  nine  were  present 
and  several  signed  the  notes,  the  promise  was  made  that  there 
should  be  no  sale  unless  the  full  number  of  signers  was  ob- 
tained. Two  of  those  to  whom  a  similar  promise  was  indi- 
vidually made  were  not  at  the  meeting,  so  there  were  eleven 
of  the  twelve  signers  who  received  the  pledge.  All  were  told 
that  there  were  to  be  fourteen  signers. 

Such  are  our  conclusions,  from  a  careful  study  of  the  rec- 
ord* It  seems  sufficient  to  state  them  without  referring  to  the 
evidence  in  detail.  True,  as  counsel  for  appellants  contend, 
the  answers  on  this  point  were  to  the  effect  that  the  under- 
standing was  that  Jahnke  and  Hall  should  sign  to  make  up 
the  full  number  of  share-takers,  and  several  of  the  witnesses 
who  testified  to  the  promise  being  made  that  there  should  be 
such  full  number  did  not  claim  that  the  names  of  Jahnke 
and  Hall  were  mentioned,  but  the  record  shows  that  they  were 
recognized  as  share-takers  in  the  bill  of  sale,  and,  therefore, 
it  must  have  been  understood  by  all  that  they  were  to  sign 
the  notes.  But  let  that  be  as  it  may,  the  real  substance  of 
the  defense  pleaded  on  this  branch  of  the  case  is  that  it  was 
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represented  to  those  who  signed  the  notes,  as  an  inducement 
for  them  to  do  so,  that  there  were  to  be  takers  of  the  full  four- 
teen shares  at  $200  per  share,  and  that  fourteen  persons 
should  sign  the  papers,  or  that  they  should  not  take  effect  as 
binding  obligations.  On  all  the  evidence,  direct  and  circum- 
stantial, standing  as  it  does  entirely  uncontradicted,  we  do 
not  see  any  warrant  for  holding  that  the  trial  court  was  clearly 
wrong  at  this  point.  The  concluding  act  of  giving  the  bill 
•of  sale  with  the  fourteen  names  therein  as  vendees  together 
with  the  other  evidence  would  seem  to  leave  no  reasonable 
doubt  on  the  question.     That  bill  of  sale  is  as  follows : 

"Know  all  men  by  these  presents :  That  we  have  this  day 
sold  to  W,  H.  Dunn,  A.  P.  Lark,  Bert  Engcl,  Otto  Jahnke, 
John  Heitman,  Herman  Frank,  J  as.  A,  White,  Clarence 
Fayerweather,  Andrew  Lark,  J.  0.  Stranberg,  John  Smith, 
V,  Brownlee,  Oscar  Anderson,  R.  J.  Hall,  the  imported  Bel- 
gian stallion  named  Vigilant  1143  (21,674)  in  consideration 
of  the  sum  of  $2,800,  receipt  whereof  is  hereby  acknowl- 
<jdged." 

That  bears  date  three  days  after  the  date  of  the  note.  It 
appears  that  the  persons  who  failed  to  sign  the  notes  signed  a 
preliminary  agreement  to  become  parties  thereto. 

If  we  were  to  hold  that  the  evidence  does  not  conclusively 
show  that  all  who  signed  the  papers  did  so  relying  on  an  un- 
derstanding that  they  should  not  be  binding  until  the  full 
number  signed,  still  the  situation  would  remain  that  many 
did  sign  with  such  understanding,  and  that  those  who  did  not, 
joined  without  knowing  that  their  co-signers  were  only  con- 
ditional makers.  As  to  the  latter  the  conclusion  seems  irre- 
sistible that  they  were  induced  to  become  parties  to  the  notes 
by  fraud.  The  natural,  the  necessary,  inference  one  would 
draw  upon  unconditionally  signing  a  note  previously  signed 
by  others  and  to  be  still  further  signed,  if  not  informed  to  the 
contrary,  would  be  that  all  are  to  be  equally  bound,  especially 
when  the  notes  are  in  a  form  creating  a  joint  and  several  lia- 
bility.   A  person  securing  such  unconditional  signatures  and 
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keeping  silent  in  respect  thereto  while  inducing  others  to  sign 
would  be  guilty  of  perpetrating  a  fraud  upon  the  latter; 
Therefore,  in  any  event,  all  of  the  defendants  had  a  good  de- 
fense to  the  notes  so  long  as  they  remained  in  the  hands  of 
the  first  holders.  Luetzke  v.  Roberts,  cmte,  p.  97,  109  N* 
W.  949. 

It  is  familiar  law,  notwithstanding  some  conflict  in  the  au- 
thorities, that  a  person  may  manually  deliver  an  instrument, 
though  it  be  in  the  form  of  conmiercial  paper,  to  another,  on 
its  face  containing  a  binding  obligation  in  prassenti  of  such 
person  to  such  other,  with  a  contemporaneous  verbal  agree- 
ment that  it  shall  not  take  effect  until  the  happening  of  some 
specified  event,  and  that  the  paper  as  between  the  parties  wilt 
have  no  validity  as  a  binding  contract  till  the  condition  shall 
hava  been  satisfied ;  and  that  proof  of  such  condition  does  not 
violate  the  rule  that  a  written  instrument  cannot  be  varied 
by  a  contemporaneous  parol  agreement;  that  such  evidence 
only  goes  to  show  that  the  instrument  never  had  vitality  as  a 
contract.  Nutting  v.  Minn.  F.  Ins.  Co.  98  Wis.  26,  73  K  W. 
432 ;  Thome  v.  ^tna  Ins.  Co.  102  Wis.  593,  78  N.  W.  920 ; 
State  ex  rel.  Jones  v.  Oh.  of  Comm.  121  Wis.  110,  98  N.  W. 
930;  Golden  v.  Meier,  129  Wis.  14,  107  N.  W.  27;  Ware  v.. 
Smith,  62  Iowa,  159,  17  K  W.  4:59 ;  Belleville  Sav.  Basik  v. 
Bomman,  124  HI.  200,  16  N.  E.  210;  Merchants  Exch. 
Bank  v.  Luchow,  37  Minn.  542,  35  N.  W.  434;  Burke  v. 
Dulaney,  153  U.  S.  228, 14  Sup.  Ct.  816. 

The  authorities  are  not  all  in  harmony  with  the  foregoing. 
Dodd  V.  Dunne,  71  Wis.  578,  37  N.  W.  430,  is  an  example, 
but  by  the  Negotiable  Instrument  Law,  sec.  1675 — 16,  ch. 
356,  Laws  of  1899,  the  principle  thereof  was  incorporated" 
into  the  written  law  of  this  state  in  these  words : 

"Every  contract  on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery  of  the  instrument  for  the  purpose 
of  giving  effect  thereto.  As  between  immediate  parties,  and 
as  regards  a  remote  party  other  than  a  holder  in  due  course,. 
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the  delivery,  in  order  to  be  effectual,  must  be  made  either  by 
or  under  tiie  authority  of  the  party  making,  drawing,  ac- 
cepting, or  indorsing,  as  the  case  may  be;  and  in  such  case 
the  delivery  may  be  shown  to  have  been  conditional,  or  for  a 
special  purpose  only,  and  not  for  the  purpose  of  transferring 
the  property  in  the  instrument.  But  where  the  instrument 
is  in  the  hands  of  a  holder  in  due  course,  a  valid  deliveoT' 
thereof  by  all  parties  prior  to  him  so  as  to  make  them  liable 
to  him  is  conclusively  presumed." 

The  next  important  question  is :  Did  appellants  become  the 
owners  of  the  notes  in  due  course  ?  We  need  not  discuss  the 
subject;  at  any  considerable  length,  of  what  constitutes  a 
holder  of  commercial  paper  in  due  course,  since  the  written 
law  covers  the  matter.  Sec.  1676 — 22  of  the  Negotiable  In- 
strument statute  provides  that: 

"A  holder  in  due  course  is  a  holder  who  has  taken  the  in- 
strument under  the  following  conditions : 

"1.  That  it  is  complete  and  regular  upon  its  face. 

"2.  That  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously  dishonored,  if 
such  was  the  fact. 

"3.  That  he  took  it  in  good  faith  and  for  value. 

"4.  That  at  the  time  it  was  n^otiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it. 

"5.  That  he  took  it  in  the  usual  course  of  business." 

It  will  be  observed  that,  in  harmony  with  elementary  prin- 
oiples,  one  of  the  important  incidents  of  the  transfer  of  nego- 
tiable paper,  essential  to  the  transferee  becoming  a  holder  in 
due  course,  is  the  actual  payment  therefor.  So  what  consti- 
tutes payment,  when  there  is  not  an  actual  transition  of  the 
money  equivalent  from  the  purchaser  of  the  paper  to  the  seller 
at  the  time  of  the  transfer,  has  often  been  a  subject  of  con- 
sideration. Such  circumstances  as  we  have  here,  that  is  the 
sale  of  a  note  before  due  and  placing  the  consideration  to  the 
credit  of  the  vendor  upon  the  books  of  the  purchaser  subject 
to  the  former's  cheek,  have  been  held  not  to  be  a  taking  for 
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value  80  as  to  render  the  new  holder  a  purdhaser  in  due  course, 
except  to  the  extent  of  the  money  actually  drawn  and  charged 
against  such  credit  This  court  so  held  in  Manufacturers' 
Nai.  Bank  v.  Newell,  71  Wis.  309,  87  N.  W.  420.  The  prin- 
ciple there  and  in  many  cases  declared  was  incorporated  into 
tiie  Negotiable  Instrument  Law  at  sec.  1676 — 24  in  these 
words: 

^^Where  the  transferee  receives  notice  of  any  infirmity  in 
the  instrument  or  defect  in  the  title  of  the  person  negotiating 
the  same  before  he  has  paid  therefor  the  full  amount  agreed 
to  be  paid  he  will  be  deemed  a  holder  in  due  course  only  to 
the  eictent  of  the  amount  theretofore  paid  by  him." 

Since  in  this  case  the  evidence  conclusively  shows  that  when 
appellants  took  the  notes  from  the  original  holder  they  placed 
the  consideration  to  the  credit  of  the  latter,  and  there  is  no 
proof  that  the  credit  was  thereafter  exhausted  in  whole  or  in 
part  by  payment  of  money  on  account  thereof,  there  was  a 
failure  of  proof  that  appellants  became  holders  of  the  papers 
in  due  course  so  as  to  cure  the  infirmities  therein,  unless  the 
mere  production  thereof  was  sufficient  to  make  out  a  prima 
facie  case  in  that  regard.  On  that  the  learned  trial  court  de- 
cided in  the  negative,  and  seems  in  so  doing  to  have  followed 
the  written  law,  as  indicated  by  sec.  1676 — 25  of  the  Negoti- 
able Instrument  Law,  which  covers  the  subject  in  these  words : 

"The  title  of  a  person  who  negotiates  an  instrument  is  de- 
fective within  the  meaning  of  this  act  when  he  obtains  the  in- 
strument, or'  any  signature  thereto,  by  fraud,  ...  or  when 
he  negotiates  it  in  breach  of  faith,  or  under  such  circum- 
stances as  amount  to  a  fraud." 

So  as  we  have  seen  the  title  of  the  original  holders  of  the 
papers  in  question  was  defective.  They  negotiated  such 
papers  in  bad  faith  as  to  all  who  signed  conditionally,  and  as 
to  others,  if  any  there  were,  their  signatures  were  obtained  by 
fraud.  The  purchaser  of  commercial  paper  under  such  cir- 
cumstances occupies  a  materially  different  position,  when  he 


336  SUPREME  COURT  OF  WISCONSIN.        [Jan. 

Hodge  V.  Smith,  130  Wis.  326. 

attempts  to  judicially  enforce  it,  from  that  occupied  by  one 
who  has  taken  a  note  as  indorsee,  which  in  the  hands  of  the 
original  holder  is  subject  to  a  defense  not  based  on  the  title 
of  the  latter  being  defective  or  his  signature  having  been  ob- 
tained by  fraud.  Ordinarily  the  second  holder  is  presumed,, 
in  the  absence  of  evidence  to  the  contrary,  to  have  taken  the 
paper  in  due  course  and  before  maturity.  But  the  rule  in 
this  state  and  generally,  independent  of  the  written  law,  is 
that  where  circumstances  exist  rendering  the  title  of  the  orig- 
inal holder  defective,  or  showing  fraud  in  obtaining  the  paper,, 
the  burden  is  on  the  second  holder  to  go  further  than  to 
merely  produce  such  paper.  He  cannot  rely  upon  the  mere 
presumption  i^hich  obtains,  generally,  but  must  carry  the 
burden  of  showing  that  he  is  a  holder  in  due  course  by  prov- 
ing facts  sufficient  to  establish  it.  Fuller  v.  Green,  64  Wis. 
159,  24  N.  W.  907. 

The  reason  for  the  foregoing  rule,  as  indicated  by  judicial 
authorities,  is  fairly  stated  in  4  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  at  page  323,  to  the  effect  that  proof  of  fraud  sug- 
gests that  the  party  thereto  who  formerly  held  the  paper  and 
is  precluded  from  recovering  thereon  himself,  transferred  it 
to  another  to  recover  for  his  use,  and  the  latter  must  overcome 
the  presuniption  in  tliat  regard.  It  is  further  said  there  with 
supporting  authorities : 

"It  is  well  settled  that  the  holder  does  not  meet  the  burden 
cast  upon  him  by  proof  of  value  merely,  but  he  must  also 
prove  .  .  .  that  he  gave  value  within  tbe  conditions  which 
the  law  prescribes  to  establish  the  character  of  a  bona  fide 
holder ;  or,  as  it  is  sometimes  expressed,  he  must  show  all  the 
circumstances  under  which  he  took  the  paper,  with  a  view  to 
determining  his  good  faith  as  a  holder."  "But  ...  it  has 
been  held  that  proof  that  the  holder  before  maturity  paid  full 
value  for  the  instrument  sued  upon"  makes  out  a  prima  facie 
case  of  "hona  fides."  Market  &  F.  Nat,  Bank  v,  Sargeant, 
85  Me.  349,  27  Atl.  192 ;  Henry  v.  Sneed,  99  Mo.  407,  422,. 
12  S.  W.  663. 
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That  seems  reasonable  and  we  adopt  it,  although  it  is  not 
universally  supported  by  judicial  authority.  Of  course,  proof 
of  payment  is  not  conclusive,  it  only  makes  out^  as  indicated, 
a  prima  facie  case ;  one  subject  to  be  rebutted  by  the  adverse 
party.  The  basic  principle  of  the  law,  as  thus  declared  by  the 
courts,  was  incorporated  into  the  Negotiable  Instrument  Law 
at  sec.  1676 — 29,  in  these  words : 

"Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course ;  but  when  it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person  under  whom  he 
claims  acquired  the  title  as  a  holder  in  due  course." 

Counsel  for  appellants  freely  concede  that  the  mere  credit- 
ing of  the  consideration  agreed  upon,  to  the  seller  of  commer- 
cial paper,  as  was  done  in  this  case,  does  not  constitute  pay- 
ment therefor,  but  it  is  insisted  that  the  burden  in  such  cir- 
cumstances is  on  the  respondent  to  show  that  the  credit  was 
not  balanced  by  payment.  Not  only  the  judicial  authorities, 
as  we  have  seen,  are  to  the  contrary,  but  the  written  law  is 
also.  Counsel  rely  confidently  on  Warman  v.  First  Nat. 
Bank,  185  111.  60,  57  N.  E.  6,  but  as  we  read  that  case  it  does 
not  bear  out  counsel's  contention.  The  note  there  dealt  with 
was  subject  in  the  hands  of  the  original  holder  to  an  ordinary 
defense,  not  one  based  on  the  title  of  such  holder  being  de- 
fective, or  on  fraud  in  obtaining  the  paper,  and  so  governed 
by  the  principle  incorporated  into  sea  1676 — 29  of  the  Ne- 
gotiable Instrument  statute. 

What  has  been  said  renders  all  other  questions  discussed  in 
the  briefs  of  counsel  immateriaL  The  conclusion  reached  by 
the  learned  circuit  court  that  the  title  of  the  original  holders 
of  the  notes  was  defective  and  that  such  condition  cast  upon 
the  appellants  the  burden  of  proving  that  they  became  holders 
of  the  papers  in  due  course,  which  included  proof  that  they  ac- 
tually paid  therefor,  not  merely  entered  upon  the  bank  books 
a  credit  for  the  agreed  consideration,  and  that,  there  being 
Vol.  130—22 
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no  proof  produced  on  that  subject,  the  evidence  failed  to  es- 
tablish the  causes  of  action  pleaded,  seems  to  be  fuUy  war- 
ranted. 

By  the  Court. — ^The  judgment  is  affirmed. 


Ambbioaw  Foundry  akd  Fubnaoe  Compant,  Appellant,  vs. 
Setteeqeen  and  another,  Respondents. 

December  S,  iOOe-Wanuary  8,  19(^. 

Sales:  Offer  to  accept  return  of  goods:  Failure  to  return:  Remedy 
of  seller:  Consideration:  Breach  of  contract:  Damages:  Appeal 
and  error:  Conflict  of  evidence:  Findings:  Market  value:  Wit- 
nesses: Competency. 

1.  A  buyer,  having  received  goods  ordered  accompanied  by  an  in- 

Toice,  objected  to  the  price  and  sent  his  check  to  the  seller  for 
the  amount  he  claimed  to  be  a  fair  price.  The  aMsller  immedi- 
ately replied  insisting  on  the  price  named  in  the  invoice,  but 
gave  the  buyer  the  option  to  keep  the  goods  at  the  demanded 
price  or  to  redeliver  the  goods  to  the  seller  at  once.  The  buyer 
thereupon  requested  the  return  of  his  check,  which  was  re- 
•  turned,  but  failed  to  redeliver  the  goods.    Held: 

(1)  The  return  of  the  check  was  a  sufficient  consideration 
for  the  promise  of  the  buyer  to  redeliver  the  goods. 

(2)  The  inconsistent  conduct  of  the  buyer  in  retaining  and 
using  the  goods  gave  the  seller  the  right  to  elect  to  hold  the 
buyer  on  an  implied  contract  to  pay  the  demanded  price,  or  to 
stand  on  the  contract  to  return  the  goods  and  to  recover  Its 
damages  instead  of  the  demanded  price. 

2.  In  such  case,  the  seller  having  elected  to  stand  on  the  contract 

to  return  the  goods,  its  damages,  in  the  absence  of  peculiar  cir- 
cumstances, were  the  market  value  of  the  goods. 

3.  In  such  case  the  election  of  the  seller  opens  the  door  to  the  buyer 

to  offer  proof  in  negation  of  the  damages  claimed,  and,  there 
being  conflict  of  evidence  upon  that  subject,  it  was  held  that 
the  verdict  of  the  Jury  oould  not  be  set  aside  on  appeal. 

4.  Where  a  witness,  called  to  prove  market  values,  appears  suffl- 

ciently  familiar  in  general  with  that  subject  to  arouse  the  Ju- 
dicial duty  of  the  trial  court  to  decide  as  to  his  qualifications, 
the  decision  of  that  court  will  be  affirmed  unless  clearly  wrongs. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

Defendants,  local  hardware  dealers,  ordered  from  the  Rut- 
tan  Manufacturing  Company  certain  bar  grates  for  one  of 
their  furnaces  in  use  in  a  school  building  at  Baraboo.  They 
received  from  the  plaintiff  such  grates,  which  were  turned 
over  to  the  school  officers  and  put  into  the  furnace.  A  few 
days  later  defendants  received  from  the  plaintiff  a  bill  of 
$45  for  the  grates,  with  the  explanation  that  the  plaintiff  was 
the  successor  to  the  business  of  the  Ruttan  Manufacturing 
Company.  Defendants  objected  to  the  price,  and  sent  their 
check  for  $21.37,  which  they  claimed  to  be  fair.  Plaintiff' 
immediately  replied  that  the  manufacturers  had  raised  price 
of  these  grates,  and  they  could  not  be  obtained  for  less,  but 
gave  defendants  the  choice  to  retain  the  goods  and  pay  the 
price  of  $45  for  same,  or  to  return  them  to  the  shipper  at 
once.  To  this  proposition  the  defendants  replied  November 
14,  1902,  by  letter,  that^  upon  return  of  their  check,  the  goods 
would  be  returned  at  once,  as  per  instruction.  The  check  was 
sent  them.  Upon  a  later  inquiry  defendants  wrote,  Decem- 
ber 11th,  "the  furnace  repairs  that  you  refer  to  have  been  re- 
turned, as  per  instructions ;"  but,  as  matter  of  fact,  they  never 
did  return  them,  and  they  remained  in  the  school  furnace  per- 
manently. About  December  31st  a  set  of  castings  was  made 
by  a  local  foundryman  from  those  grates  as  patterns,  and 
those  castings  were  sent  in  pretended  return  of  the  grates,  but 
were  refused.  The  complaint,  after  amendment  in  circuit 
court,  declared  that  prior  to  November  14th  defendants  were 
in  possession  of  these  goods  received  from  plaintiff;  that  on 
that  date  defendants  agreed  with  plaintiff  that  they  would  re- 
turn and  redeliver  said  goods,  but  that  they  had  wholly  failed 
and  n^lected  so  to  do,  and  thereby  plaintiff  had  suffered  dam- 
age in  the  sum  of  $60,  together  with  interest  on  $45  from 
November  14th,  for  which  amounts  judgment  was  prayed. 
The  foregoing  facts  were  established  without  controversy,  ex- 
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cept  as  to  the  damages.  Upon  the  trial  but  one  issue  was  sub- 
mitted to  the  jury,  namely,  the  reasonable  value  of  the  prop- 
erty in  question  in  October,  1902,  which  was  answered  by  the 
jury  to  be  $20.62.  The  defendants,  before  suit,  having  ten- 
dered $26.25,  and  maintained  the  tender  by  delivering  it  into 
court,  the  judgment  directed  that  such  sum  of  $26.25  be 
turned  over  to  plaintiff,  and  that  defendants  recover  judg- 
ment for  costs.    From  this  judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Beniley  &  Kelley 
and  F.  0.  Eschweiler,  and  oral  argument  by  F.  B.  Beniley. 

For  the  respondents  thwe  was  a  brief  by  Orotophorst^ 
Evans  &  Thomas,  and  oral  argument  by  Evan  A,  Evans. 

Dodge,  J.  It  can  hardly  be  doubted  that  the  defendants, 
by  promising  upon  sufficient  consideration,  namely,  the  re- 
turn of  their  check,  to  redeliver  the  property  in  question,  and 
by  their  inconsistent  conduct  in  retaining  and  using  the  grates 
after  notice  to  them  that  they  could  do  so  only  upon  payment 
of  the  price  of  $45,  gave  to  the  plaintiff  the  right  to  elect  to 
hold  them  to  either  of  two  contracts.  By  their  retention  of 
the  grates  after  such  notification  they  had  doubtless  so  acted 
as  to  give  plaintiff  a  right  to  insist  on  an  implied  contract  to> 
pay  therefor  $45  (Wellauer  v.  Fellows,  48  Wis.  105,  4  K".  W. 
114)  ;  but  by  previously  promising,  for  a  consideration,  to  re- 
turn the  grates,  they  had  entered  into  another  contract  upon 
which  plaintiff  might  also  rely.  If  it  elected  the  former, 
plaintiff  could  recover  only  the  agreed  price  of  $45.  If,  how- 
ever, relying  on  their  promise  to  return  the  grates,  plaintiff 
had,  within  reasonable  toticipation  of  the  parties,  entered 
into  new  engagements  with  reference  thereto,  or  otherwise 
changed  its  situation,  its  damages  might  exceed  that  sum,  and 
such  damages  it  would  be  entitled  to  recover.  It  also,  in  such 
case,  might  be  able  to  prove  that  the  price  named  for  such 
grates  was  less  than  their  real  value,  and  that  the  failure  to- 
return  them  to  it  had  caused  damage  to  such  full  value.     In.. 
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tliis  situation  the  plaintiff  elected  to  stand  upon  the  contract 
to  return  the  goods  and  to  recover  its  damages  instead  of  the 
agreed  price,  and  alleged  such  damages  to  be  $60  and  some 
interest  instead  of  $45  and  interest,  which  must  have  meas- 
ured its  recovery  had  it  elected  otherwise.  There  is  no  am- 
biguity in  the  grounds  on  which  the  plaintiff  stands  in  this 
action.  It  is  the  recovery  of  the  damages  suffered  by  it  from 
breach  of  the  contract  to  return.  Ordinarily,  and  in  the  ab- 
sence of  peculiar  circumstances,  the  damages  resulting  from 
the  failure  to  deliver  an  article  of  merchandise  is  the  rea- 
sonable market  value  thereof,  upon  the  assumption  that  the 
plaintiff  could  have  supplied  himself  with  the  same  articles 
by  paying  such  reasonable  market  value.  Of  course,  this 
amount  might  be  enhanced  by  special  circumstances,  such  as 
necessity  of  expense  or  delay  and  consequent  loss  of  profit, 
if  such  could  be  proved  and  were  within  the  reasonable  antici- 
pation of  the  parties.  Kelley,  M.  &  Co,  v.  La  Crosse  C.  Co. 
120  Wis.  84,  97  K  W.  674.  Had  the  plaintiff  been  able  to 
satisfy  the  jury  that  the  market  conditions  with  reference  to 
these  particular  articles  were  such  that  it  could  not  supply  it- 
self with  like  property  for  less  than  $45,  or  even  for  less  than 
the  $60  claimed,  its  recovery  might  have  extended  to  such 
sum,  but  it  had,  of  course,  opened  the  door  to  the  defendants 
to  offer  proof  in  negation  of  any  such  amount  of  damages, 
and,  to  that  end,  to  call  witnesses  as  to  the  market  value.  In 
ether  words,  plaintiff,  in  seeking  to  enhance  its  recovery  above 
the  price  which  had  been  agreed  upon,  opened  the  door  to 
proof  that  its  damages  from  nonreturn  were  really  less  than 
that  price,  as  indeed  they  were  if  it  could  have  obtained  a 
new  supply  of  such  grates  without  expense  or  other  injury  at 
less  than  $45.  Hence  we  can  see  no  escape  from  the  con- 
clusion that  the  evidence  as  to  reasonable  value  was  admissi- 
ble, nor,  since  there  was  conflict  of  evidence  upon  the  subject, 
that  the  verdict  of  the  jury  cannot  be  set  aside  upon  appeal. 
The  overruling  of  plaintiff's  objection  to  qualification  of 
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defendants'  witnesses  to  testify  as  to  market  values  we  do  not 
think  presents  error.  SuflScient  familiarity  in  general  with 
the  subject  of  market  values  of  such  property  was  shown  to 
arouse  the  judicial  duty  pf  the  trial  court  to  decide  as  to  such  " 
qualification,  and  we  cannot  say  that  his  decision  is  so  clearly 
wrong  that  it  can  be  held  erroneous  upon  appeal,  under  the 
rule  so  often  announced  as  to  the  weight  to  be  given  to  the 
decision  of  the  trial  court  as  to  competency  of  witEhesses  or 
other  forms  of  evidence.  Hupfer  v.  Nat.  D.  Co.  119  Wis. 
417,  427,  96  N.  W.  809. 

By  the  Court. — Judgment  affirmed. 


Cablon,  Appelant,  vs.  Town  op  Greenfield,  Respondent 

December  6,  1906— January  8,  1907. 

Highway $:  Insufficiency:  Personal  injuries:  Frightening  horses:  Re- 
ception  of  evidence:  Appeal  and  error:  Direction  of  verdict. 

1.  In  an  action  for  injuries  caused  by  a  horae  taking  fright  at  ma- 

terial placed  in  a  highway,  the  plaintiff  is  not  prejudiced  by 
the  admission  of  evidence  offered  by  defendant  showing  the 
purpose  for  which  the  material  was  placed  in  the  highway, 
where  the  complaint  alleged  that  it  was  so  placed  for  use  in 
repairing  a  culvert  in  the  highway,  although  the  answer  did 
not  allege  it  was  placed  there  for  that  purpose. 

2.  In  such  case,  were  the  complaint  silent  on  the  subject,  such  evi- 

dence would  only  be  proper  if  the  defendant  had  alleged  such 
fact  to  show  that  the  use  of  the  highway  for  such  deposit  was 
within  recognized  exceptions  to  the  general  rule  requiring 
highways  to  be  kept  free  from  obstructions  tending  to  make 
them  unsafe  for  public  travel. 

3.  In  an  action  for  injuries  caused  by  material  deposited  in  a  high- 

way by  a  contractor  engaged  to  repair  a  culvert,  it  appeared 
that  the  material  consisted  of  boards,  planks,  barrels,  and  a 
mortar  box  with  a  coating  of  dry  white  material,  placed  on 
top  of  the  other  material  so  as  to  elevate  it  about  three  feet, 
all  placed  within  about  two  feet  of  the  traveled  track.    It  also 
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appeared  that  the  material  could  readily  have  heen  placed 
along  the  margin  of  the  highway,  near  a  fence,  some  twenty 
feet  distant  from  the  traveled  track.  Held,  that  it  was  error  to 
direct  a  verdict  for  the  defendant. 
4.  In  such  case  the  ruling  was  held  unobjectionable  so  far  as  it  re- 
lated to  the  length  of  time. the  material  had  been  left  in  the 
nighway,  the  manner  of  piling  the  material,  and  the  leaving  of 
it  without  a  lantern  or  other  signal  to  apprise  travelers  of  its 
presence  and  location  in  the  road,  but  errooeous  in  that  it  did 
not  submit  to  the  jury  the  question  whether  the  box  and  other 
material  was  unnecessarily  dangerously  near  the  traveled  track 
of  the  highway,  making  it  defective  for  public  travel. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed, 

Plaintiff  brought  an  action  to  recover  damages  for  injuries 
to  his  person  and  property  which  he  alleges  were  caused  by 
the  negligence  of  the  defendant  The  defendant  interposed 
a  general  denial.  The  complaint  alleges  that  the  defendant 
caused  material  used  for  the  repair  of  culverts  on  the  high- 
way to  be  deposited  in  a  negligent  manner  near  the  place  of 
the  accident,  that  the  damages  sustained  by  him  were  attribu- 
table thereto,  and  that  he  was  without  fault  The  evidentiary 
facts  are  that  the  plaintiff  with  his  cousin,  a  young  man, 
drove  over  the  highway  at  about  11 :30  o'clock  in  the  evening 
of  May  17,  1903.  The  highway  runs  east  from  the  city 
of  Baraboo.  They  drove  one  horse  hitched  to  a  top  buggy. 
The  horse  seems  to  have  been  of  a  gentle  disposition.  They 
drove  over  the  road  in  the  early  part  of  the  evening  in  going 
to  the  city  of  Baraboo,  and  were  returning  over  the  road  when 
the  accident  occurred.  A  Mr.  Lusby  and  his  brother  had  been^ 
engaged  by  the  defendant  town  to  repair  culverts  on  this  high- 
way, and  on  the  Friday  preceding  the  accident  they  had  de- 
posited boardsj  barrels,  and  a  mortar  box  in  this  road  near  a 
culvert  and  next  to  the  traveled  portion  of  the  road.  The 
mortar  box  was  placed  on  top  of  the  other  material,  all  of 
which  lay  somewhat  irregularly.  The  box  was  about  three 
feet  above  the  surface  of  the  ground  and  about  two  feet  from 
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the  margin  of  the  level  embankment  whkih  formed  the  trav- 
eled track.  The  embankment  at  this  point  was  about  three 
feet  high,  from  twenty-two  to  twenty-five  feet  wide,  and  level, 
so  thafit  was  fit  for  travel  throughout  its  whole  width.  The 
place  where  the  material  was  deposited  was  overgrown  with 
weeds,  which  somewhat  obscured  it  There  was  no  signal  to 
give  warning  to  travelers.  The  distance  from  the  embank- 
ment to  the  north  fence  of  the  highway  is  said  to  be  about 
twenty  feet.  This  space  is  fairly  level  and  passable  with  a 
vehicle  loaded  with  such  material  as  the  Lusbys  placed  near 
the  traveled  track.  When  plaintiff  approached  the  pile  of 
material  from  the  west  over  the  culvert  his  horse  shied,  going 
toward  the  south,  tipped  the  buggy,  and  thus  broke  parts  of 
the  buggy  and  harness  and  injured  plaintiff.  Upon  all  the 
evidence  the  court  directed  the  jury  to  find  a  judgment  for  the 
defendant,  and  awarded  judgment  accordingly.  This  is  an 
appeal  from  such  judgment 

For  the  appellant  there  was  a  brief  by  Orotophorst,  Evans 
&  Thomas,  and  oral  argument  by  Evan  A.  Evans. 

For  the  respondent  there  was  a  brief  by  Dithmar  &  Carow, 
and  oral  argument  by  /.  W.  Carow. 

SiEBECKEE,  J.  The  reception  of  defendant's  evidence 
showing  the  purpose  for  which  the  material  was  placed  in  the 
highway  at  the  point  of  accident  was  not  erroneous  under  the 
pleading.  The  complaint  alleges  that  the  defendant  town  had 
placed  this  material  at  this  place  for  the  purpose  of  using  it 
to  repair  the  culverts  in  the  highway.  In  view  of  this  allega- 
tion, though  the  answer  did  not  allege  that  it  was  placed  there 
for  this  purpose,  the  plaintiff  could  not  be  prejudiced  by  the 
reception  of  evidence  showing  the  same  fact  Were  the  com- 
plaint silent  on  the  subject,  then  such  evidence  would  only  be 
proper  if  defendant  had  alleged  such  fact  to  show  that  the  use 
of  the  road  for  the  deposit  of  such  material  was  within  the 
recognized  exception  to  the  general  rule  which  requires  that 
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the  highway  be  kept  free  from  obstructions  tending  to  make 
it  unsafe  for  public  travel.  This  fact  standing  admitted  in 
the  complaint,  there  is  no  necessity  for  pleading  it  specially 
in  defense.  The  plaintiff  concedes  that  material  used  in  re- 
pairing highways  may  be  deposited  in  it,  but  avers  that  the 
municipal  authorities  must  exercise  reasonable  care  to  avoid 
placing  it  in  such  a  way  as  to  make  the  highway  dangerous 
-to  public  travel.  The  court  held,  \mder  the  facts  and  circum- 
stances adduced,  that  the  material  was  properly  in  the  high- 
way, and  was  so  located  and  deposited  as  not  to  constitute  a 
defect  In  respect  to  the  length  of  time  it  was  left  in  the  road, 
4he  manner  of  piling  the  material,  and  leaving  it  without 
a  lantern  or  other  signal  to  apprise  travelers  of  its  presence 
and  location  in  the  road,  the  ruling  was  unobjectionable.  In 
these  respects  the  conduct  of  the  town  officers  cannot  be  said 
to  have  been  wanting  in  due  care  under  theiacts  proven.  But 
the  main  ground  relied  on  by  plaintiff  to  show  defendant's 
liability  is  the  alleged  dangerous  proximity  of  the  material  to 
the  traveled  track  of  the  road.  It  is  undisputed  that  the  ma- 
terial deposited  consisted  of  boards,  planks,  barrels,  and  a 
mortar  box  with  a  coating  of  dry  white  matter ;  that  this  box 
was  placed  on  top  of  the  other  material  so  as  to  elevate  it 
about  three  feet;  that  it  was  about  two  feet  from  the  margin 
of  the  traveled  track,  and  that  it  could  readily  have  been 
placed  along  the  margin  of  the  road,  near  the  fence,  some 
twenty  feet  distant  from  the  traveled  track.  It  has  been  held 
that  such  an  object  within  the  limits  of  a  highway  may  nat- 
urally tend  to  frighten  horses  of  ordinary  gentleness  and  thus 
render  the  highway  an  insufficient  and  defective  one  under 
the  statute.  Foshay  v.  Glen  Haven,  25  Wis.  288 ;  Loherg  v. 
Amherst,  87  Wis.  634,  68  K  W.  1048 ;  Laird  v.  Otsego,  90 
Wis.  25,  62  N.  W.  1042.  The  question,  then,  is  whether  the 
box  and  other  material  was  unnecessarily  dangerously  near 
the  traveled  track  of  the  highway,  making  it  a  defective  one 
.,ior  public  travel.  True,  the  material  was  left  in  this  place  for 
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the  purpose  of  repairing  the  culverts  of  the  road;  still,  as- 
above  stated,  in'  so  depositing  it  the  town  officials  and  its 
agents  were  required  to  exercise  Teasonable  care  in  selecting 
a  place  least  calculated  to  frighten  ordinarily  gentle  horses 
in  the  use  of  the  road.  Would  ordinarily  gentle  horses  be  less  . 
likely  to  become  frightened  by  this  object  had  the  material 
been  placed  near  tlie  north  limits  of  the  road,  or  would  an- 
other locality  in  the  immediate  vicinity  have  been  less  dan- 
gerous in  this  respect?  These  questions  are  pertinent  in- 
quiries under  plaintiff's  claim.  We  are  unable  to  say  that  the- 
answer  is  so  plain  and  obvious  that  it  can  be  held,  as  matter 
of  law,  that  the  persons  who  deposited  this  material  in  the 
place  designated  exercised  reasonable  care  for  the  safety  of 
travelers  carefully  using  the  highway.  Might  the  jury  liave- 
found,  under  the  facts  adduced,  that,  if  this  material  had  been 
further  removed  from  the  traveled  track,  or  had  been  de- 
posited in  another  place  within  the  limits  of  the  highway  in* 
the  immediate  vicinity,  it  would  not  have  been  a  dangerous 
object  in  the  road,  and  that  it  was  such  an  object  where  it 
was  located  ?  If  so,  then  it  must  foUoAv  that  the  conduct  of 
the  agents  of  the  town  in  improperly  depositing  this  material* 
in  the  highway  made  it  dangerous  to  travel  and  rendered  the 
road  insufficient  and  defective  in  law.  In  view  of  these  con- 
siderations these  questions  should  have  been  submitted  for 
determination  to  the  jury.  Cairncross  v.  Pewaukee,  78  Wis- 
66,  47  N.  W.  13 ;  Bloor  v.  DeUfield,  69  Wis.  273,  34  N.  W. 
116. 

The  facts  bearing  upon  plaintiff's  want  of  care  do  not  sus- 
tain defendant's  contention  that  he  must  be  held  guilty  of 
contributory  negligence  as  a  matter  of  law.  The  facts  and 
circumstances  were  such  that  his  care  or  want  of  care  was  an 
inference  upon  which  a  jury  should  pass. 

The  exception  urged  to  the  court's  ruling  excluding  the  in- 
quiry whether  the  town,  in  fact,  rebuilt  the  culvert  near  the 
place  where  the  accident  occurred  may  not  arise  upon  another 
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trial,  but  we  are  unable  to  perceive  why  the  court  excluded 
this  evidence.  Whether  or  not  this  material  was  left  for  the 
purpose  of  repairing  this  culvert  could  properly  have  been 
considered  by  the  jury  in  connection  with  all  the  facts  and 
cirqumstances  in  passing  upon  the  issues  involved. 

By  the  Court — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Dbai^lb,  Appellant,  vs.  Town  op  REEDSBtrKO,  Respondent. 

December  6,  1900— January  8,  lOOt, 

Highways:  Defects:  Personal  injuries:  Negligence:  Contrilmtory  neg^ 
»        ligence:  Evidence:  Direction  of  verdict, 

• 

1.  In  an  action  to  recoyer  for  personal  injuries  from  a  defective- 

highway,  the  evidence,  stated  In  the  opinion,  is  held  sufficient 
to  support  a  finding  that  the  highway  was  defective  and  unsafe 
and  that  the  defendant  town  was  negligent  in  so  maintain- 
ing it. 

2.  In  such  action  the  fact  that  the  plaintiff  knew  of  the  defective 

condition  of  the  highway  is  held  insufficient  as  a  matter  of  law 
to  har  a  recovery. 

3.  In  such  action  the  question  whether  the  plaintiff  was  exerclsing^ 

such  care  as  persons  of  common  and  reasonable  prudence  would 
ordinarily  exercise  under  the  circumstances  shown  by  the  evi» 
dence  is  held  to  be  a  question  for  the  Jury. 

4.  In  such  case  it  was  error  to  direct  a  verdict  for  the  defendant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

This  action  was  brought  by  the  appellant  against  the  re- 
spondent town  of  Reedshurg,  Sauk  county,  Wisconsin,  to 
recover  for  personal  injuries  sustained  by  her  on  account  of 
an  alleged  defective  highway  in  said  respondent  town.  The 
appellant  had  resided  in  said  town  for  about  eleven  years 
prior  to  the  time  of  injury,  and  was  accustomed  to  riding 
over  the  highway  in  question.     The  defect  complained  of 
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consisted  of  a  large  sand  rock  extending  across  the  highway. 
Appellant  at  the  time  of  injury  was  riding  over  the  highway 
upon  a  load  of  potatoes,  and  claims  to  have  been  thrown  there- 
from by  a  jolt  occasioned  by  the  wheels  of  the  wagon  striking 
the  rock  in  the  highway.  It  is  alleged  in  the  complaint  that 
the  highway  runs  north  and  south;  that  the  defective  condi- 
tion was  a  few  rods  north  of  where  the  road  leading  from 
Lime  Ridge  joins  the  highway,  running  north  from  Logan- 
ville  to  Reedsburg;  that  the  highway  is  extensively  used;  that 
said  highway  was  laid  out  on  land  that  is  rolling  and  which 
slopes  to  the  south,  and  that  underneath  and  at  the  surface 
there  exists  a  great  deal  of  sand  rock,  from  which  the  water 
had  washed  the  dirt  for  a  considerable  distance  and  carried 
it  down  the  hill;  that  running  across  said  highway  at  this 
point  is  a  large  sand  rock  which  extends  across  the  entire  por- 
tion of  the  highway  used  for  travel ;  that  at  either  end,  either 
as  a  part  of  the  rock  or  as  a  second  large  sand  rock,  towards 
the  south  and  east  on  one  side  and  towards  the  south  and  west 
on  the  other,  there  were  large  sand  rocks ;  that  said  rocks  were 
large  and  the  rain  and  water  washed  the  dirt  away,  leaving 
a  depression  of  from  twelve  to  fifteen  inches  and  running 
back  from  said  center  rock  southerly  a  distance  of  from  fif- 
teen to  eighteen  feet ;  that  it  is  impossible  to  drive  on  either 
side  of  this  portion  of  said  road  or  that  portion  usually  taken 
in  driving  because  of  the  existence  of  said  rocks;  that  in 
traveling  over  said  highway  in  going  from  south  to  north  it 
is  necessary  to  drive  over  this  portion  of  the  highway  that  had 
been  partially  washed  out;  and  that  said  highway  in  conse- 
quence thereof  was  insufficient,  defective,  unsafe,  and  dan- 
gerous for  public  travel,  and  had  so  existed  for  several  months 
prior  to  the  injury. 

The  answer  admits  the  residence  of  the  appellant,  and  that 
the  place  where  the  injury  occurred  is  a  public  highway,  and 
denies  the  other  material  allegations  of  the  complaint,  and 
alleges  that  the  injuries  alleged  to  have  been  received  by 
appellant  were  caused,  if  at  all,  by  her  own  negligence.     It 
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is  conceded  that  notice  of  the  injuries  was  served  upon  the 
respondent  as  required  by  law,  and  that  the  appellant's  claim 
was  duly  filed  with  the  respondent  town  and  its  proper  officers 
in  manner  prescribed  by  law,  and  that  said  respondent  refused 
to  allow  said  claim  or  any  part  thereof.  The  case  was  tried 
by  the  court  and  a  jury,  and  after  the  evidence  was  in  the 
court  directed  a  verdict  in  favor  of  defendant  on  the  ground 
that  plaintiff  was  guilty  of  contributory  negligence.  On 
direction  of  the  court  the  jury  returned  a  verdict  for  defend- 
ant, to  which  plaintiff  duly  excepted,  and  from  judgment  in 
favor  of  defendant  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Grotophorst,  Evans 
(6  Thomas,  and  oral  argument  by  Evan  A.  Evans. 

For  the  respondent  there  was  a  brief  by  E.  C.  OoUry,  attor- 
ney, and  Daniel  H.  Grady,  of  counsel,  and  oral  argument  by 
Mr.  Grady. 

Kebwin,  J.  It  is  insisted  on  the  part  of  the  appellant  that 
the  court  erred  in  directing  a  verdict  for  the  respondent 
This  contention  involves  the  negligence  of  the  respondent 
and  the  contributory  negligence  of  the  appellant 

1.  The  place  where  the  injury  occurred  was  a  public  high- 
way under  the  control  of  the  respondent,  much  used  for 
public  travel,  and  the  first  question  presented  is  whether  such 
highway  was  defective  at  the  place  where  the  injury  com- 
plained of  was  received.  If  the  highway  in  question  was 
defective,  there  is  no  doubt  but  that  there  was  sufficient  evi- 
dence of  notice  to  the  respondent  In  respect  to  the  defective 
condition  of  the  highway,  the  evidence  tends  to  show  that 
there  was  a  solid  ledge  of  rock  extending  across  the  traveled' 
track  of  the  highway,  on  such  an  angle  as  to  cause  one  wheel 
of  a  wagon  to  strike  it  first;  that  the  roadway  was  narrow  so 
that  it  was  difficult,  if  not  impossible,  to  turn  out  and  avoid 
the  rock ;  that  the  rock  stood  up  perpendicular  with  the  road- 
bed, did  not  slant,  and  was  from  four  to  ten  inches  high ;  that 
the  rock  ran  clear  across  the  traveled  track  and  into  the  hill.. 
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One  witness  testified  that  the  rock  stuck  up  out  of  the  ground 
from  eight  to  ten  inches,  and  that  there  was  no  way  to  turn 
out  in  order  to  avoid  it  Appellant  testified  that,  when  one 
wheel  struck  the  rock,  it  gave  such  a  jerk  that  she  was  thrown 
out  of  the  wagon.  We  think  it  clear  that  there  was  sufficient 
evidence  to  support  a  finding  of  the  jury  that  the  highway 
was  defective  and  unsafe,  and  that  respondent  was  negligent 
in  so  maintaining  it  Hebbe  v.  Maple  Creeks  121  Wis.  668, 
99  N.  W.  442;  Wheeler  v.  Westport,  30  Wis.  392. 

2.  The  important  question  in  the  case  is  whether  the  appel- 
lant was  guilty  of  contributory  negligence  as  a  matter  of  law. 
If  not,  the  court  erred  in  taking  the  case  from  the  jury  and 
directing  a  verdict  for  respondent  There  is  evidence  that 
appellant  traveled  over  this  highway,  both  by  team  and  on 
foot,  for  several  months  prior  to  the  injury,  during  which  time 
it  was  in  substantially  the  same  condition  as  at  the  time  of 
the  injury.  It  also  appears  that  this  highway  had  been  much 
traveled  by  the  public  continuously  up  to  the  time  of  the 
injury.  It  also  appears  from  the  evidence  that  appellant  had 
ridden  safely  over  it  on  a  load  of  potatoes  before  the  time  of 
the  injury,  but  she  did  not  know  whether  she  occupied  the 
same  position  as  at  the  time  of  the  injury.  She  went  "lots  of 
times"  on  a  load  with  the  same  team  and  driver.  When  she 
fell  off  she  was  riding  in  a  lumber  wagon,  which  had  a  double 
box  piled  even  full  with  sacks  of  potatoes,  the  sack  upon 
which  she  was  sitting  a  little  higher  up,  but  the  whole  sack 
not  above  the  rest,  just  a  part  of  it  where  she  sat,  with  anothei 
sack  to  her  back  and  one  which  she  Braced  her  feet  against 
^he  was  seated  in  this  position  in  the  middle  of  the  wagon 
when  the  wheel  struck  the  rock  and  she  was  thrown  from  the 
wagon  and  injured.  Appellant  testified  that  when  her  hus- 
"band,  who  was  driving,  approached  the  rock  he  drove  slower ; 
^Tie  drove  real  slow,  real  careful.  I  hung  tighter  all  I  could 
and  braced  myself;"  that  when  the  wheel  struck  the  rock  it 
gave  such  a  jerk  that  her  hold  was  torn  away  and  she  was 
thrown  out  of  the  wagon.     It  is  insisted  by  counsel  for  re- 
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spondent  that  appellant  assumed  a  dangerous  position  know- 
ing the  condition  of  the  road,  and  that  had  she  been  sitting 
in  front  where  she  could  have  seen  when  the  wheel  would 
come  in  contict  with  the  rock,  or  had  her  arms  or  limbs  been 
free,  she  would  not  have  been  injured.  But  there  is  evidence 
that  the  position  of  appellant  on  the  load  was  a  reasonably 
safe  one.  She  sat  in  the  middle  of  the  wagon  with  a  bag 
filled  with  potatoes  to  support  her  back  and  one  to  brace  her 
feet  against,  and  her  husband  driving  very  slowly  and  care- 
fully at  the  time  of  injury,  and  she  holding  onto  the  sack  with 
both  hands,  and  it  does  not  appear  that  her  arms  or  limbs 
were  not  free.  True,  appellant  testified  that  she  was  clothed 
warmly,  had  her  winter  cape  on  and  was  wrapped  in.a  blan- 
ket, but  that  her  feet  were  not  wrapped  up  in  the  blanket, 
but  she  had  it  over  her  lap.  She  had  her  feet  braced  against 
the  sack  and  was  holding  on  with  her  hands. 

We  are  cited  to  Nichs  v.  Marshall,  24  Wis.  139,  on  the 
point  that  appellant  was  guilty  of  contributory  negligence  in 
taking  a  dangerous  position  on  the  wagon.  But  in  that  case 
it  appeared  clearly  that  the  plaintiff  assumed  a  dangerous 
position  upon  an  unbound  load  of  hay  thrown  loosely  on  the 
wagon  box,  being  on  the  hind  end  on  his  knees  facing  the 
rear  of  the  wagon,  and  the  court  said,  if  he  had  been  riding 
with  his  face  in  the  direction  the  team  was  traveling,  "he 
would  have  been  likely  to  see  the  rock  in  the  highway  and 
that  the  wheel  would  probably  strike  it,  and  thus  have  been 
prepared  for  the  'severe  jolt'  of  the  wagon  when  it  passed 
over  the  obstruction."  So  it  appears  that  the  case  cited  is 
not  controlling.  The  fact  that  appellant  knew  of  the  defect- 
ive condition  of  the  highway  in  the  case  before  us  was  not 
sufficient  as  a  matter  of  law  to  bar  recovery.  Kelley  v.  Fond 
du  Lac,  31  Wis.  179;  Gerrard  v.  La  Crosse  C.  R.  Co.  113 
Wis.  258,  89  N.  W.  125.  True,  as  said  by  this  court  in 
Oerrard  v.  La  Crosse  C.  R.  Co.,  supra: 

"The  defect  may  be  so  serious  or  dangerous  that  a  court 
would  be  justified  in  saying  that  any  attempt  to  proceed  would 
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be  negligence,  but  in  all  other  cases  the  question  is  whether  a 
reasonably  prudent  man,  exercising  ordinary  care,  would  at- 
tempt to  proceed  under  the  circumstances,  and,  if  so,  whether 
the  plaintiff  used  that  additional  care  which  such  a  man 
would  exercise  in  view  of  his  knowledge  of  the  danger." 

In  the  case  before  us  the  highway  was  in  constant  use  by 
the  public,  and  it  cannot  be  said  upon  the  evidence  produced 
as  a  matter  of  law  that  it  was  so  imminently  dangerous  as  to 
make  any  attempt  to  pass  over  it  negligence.  If  the  appel- 
lant was  exercising  such  care  as  persons  of  common  and  rea- 
sonable prudence  would  ordinarily  exercise  under  such  cir- 
cumstances, she  was  not  guilty  of  negligence.  Whether  she 
was  or  not,  was,  we  think,  a  question  for  the  jury.  Nelson 
V.  Shwiv,  102  Wis.  274,  78  N.  W.  417. 

It  follows  that  there  was  sufficient  evidence  to  send  the 
case  to  the  jury  on  the  negligence  of  respondent  and  the  con- 
tributory negligence  of  appellant,  and  therefore  the  court 
below  erred  in  directing  a  verdict  for  the  respondent 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Sebranke,  Respondent,  vs.  Kohlmeyer,  Appellant* 

December  6,  1906 — January  8,  1907. 

Waters  and  vmtercouraea:  Mill  ponds:  Ohstructions:  Evidence:  In- 

function. 

In  an  action  to  compel  the  removal  of  an  obstruction  placed  in  a 
mill  pond,  the  complaint  alleged  facts  sufficient,  if  true,  to  en- 
title plaintiff  to  an  injunction  perpetually  forbidding  defend- 
ant from  erecting  or  maintaining,  within  the  flowa^e  created 
by  the  dam,  obstructions  of  any  kind  or  description,  and  the 
evidence,  stated  in  the  opinion,  is  held  sufficient  to  sustain 
findings  in  favor  of  plaintifT. 

Appbai,  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Kay  Stevexs,  Circuit  Judge.    Affirmed. 
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This  action  was  commenced  February  9,  1905,  to  compel 
the  defendant  to  remove  from  the  plaintiff's  mill  pond  the 
structure  and  sewer  described  in  the  complaint,  and  to  per- 
petually enjoin  the  defendant  from  erecting  or  maintaining 
within  the  limits  of  the  flowage  created  by  the  dam  any 
obstruction  of  any  kind  or  descripHon,  and  for  damages  and 
costs.  The  complaint  alleged  facts  sufficient,  if  true,  to 
entitle  the  plaintiff  to  such  injunction.  February  28,  1905, 
the  defendant  answered  by  way  of  admissions,  denials,  and 
counter  allegations.  The  case  came  on  for  trial  April  24, 
1905,  and,  after  the  close  of  the  trial,  the  court  made  findings 
of  fact  wherein  it  is  found,  in  effect,  that  the  plaintiff  was 
the  owner  in  fee  of  the  premises  described  in  the  complaint 
and  of  the  milldam,  water  power,  and  rights  of  flowage  ap- 
purtenant thereto;  that  such  dam  had  been  established  and 
maintained  on  said  premises  at  the  same  height  and  to  the 
same  extent  as  at  the  commencement  of  the  action  for  more 
than  thirty  years  immediately  prior  thereto,  without  inter- 
ruption and  under  claim  of  right  by  the  plaintiff  and  his 
grantors,  and  they  had  thereby  acquired  and  owned  at  the 
time  of  the  commencement  of  this  action  the  right  to  flow 
over  all  lands  covered  by  the  mill  pond  created  by  said  dam  ; 
that  the  defendant  owned  and  occupied  lands  adjoining  said 
pond  upon  the  south ;  that  opposite  said  lands  of  the  defend- 
ant and  extending  northerly  into  said  pond  and  nearly  at 
right  angles  to  the  stream,  without  permission  or  authority 
from  the  plaintiff,  entirely  within  the  limits  of  such  flowage 
belonging  to  the  plaintiff,  the  defendant  built  a  board  and 
post  structure  described  as  follows:  2x4-inch  posts  driven 
eighteen  to  twenty-four  inches  into  the  bottom  of  the  pond 
and  about  two  feet  apart,  extending  in  two  lines  about  eight 
feet  apart,  forty  feet  within  the  limits  of  said  flowage  right 
of  the  plaintiff,  and  a  like  row  of  posts  across  the  north  end 
of  such  structure;  that  upon  these  posts  the  defendant  se- 
curely nailed  boards  eight  to  ten  inches  wide,  placed  closely 
Vol.  130—23 
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together,  extending  nearly  to  the  bottom  of  the  pond  and 
above  the  surface  of  the  pond  sixteen  or  eighteen  inches,  and 
within  the  inclosure  formed  by  the  structure  the  defendant 
placed  sawdust  and  other  refuse;  that  the  said  milldam  con- 
sisted of  the  flume  and  gates  leading  to  the  plaintiff's  mill, 
and  waste  gate  fourteen  feet  wide,  and  west  of  that  an  over- 
flow dam  constructed  of  piling  bolted  together,  plank  apron 
extending  under  the  pond  to  the  south  end  of  earth  and  rock ; 
that  the  whole  of  said  overflow  dam  was  ninety  to  one  hundred 
feet  in  length,  and  west  of  said  overflow  dam  was  an  earthen 
dike,  constituting  a  part  of  the  dam,  from  forty  to  fifty  rods 
in  length;  that  said  earthen  dam  extended  both  to  the  west 
and  east  of  said  land  of  the  defendant^  which  was  situated 
upon  the  opposite  or  south  bank  of  the  stream  and  pond ;  that 
the  said  dam  and  waste  gate  were  upon  the  north  side  of  the 
stream  and  pond ;  that  the  entire  width  of  the  stream  at  the 
point  where  said  structure  was  built  was  130  feet,  and  the 
depth  of  the  water  at  the  ordinary  stage  not  to  exceed  four 
feet  at  the  deepest  place;  that  the  portion  of  the  dam  so  con- 
structed of  earth  was  easily  washed  away  by  water  flowing 
over  it  or  by  currents  of  water  in  the  pond  flowing  against  it ; 
that  the  stream  was  subject  to  sudden  rises  of  water  and 
floods;  that  during  such  periods  the  water  from  the  whole 
pond  flowed  toward  the  dam;  that  at  such  times  there  was 
a  decided  current  over  the  place  where  the  defendant  built 
said  structure;  that  at  such  times  it  was  often  necessary,  in 
order  to  save  the  dam  from  overflow,  to  open  the  waste  gates 
and  permit  the  water  to  escape;  that  there  was  danger  that 
such  structure  might  be  carried  by  the  current  down  the  pond 
and  stop  the  passage  of  water  through  the  waste  gate  and 
result  in  the  destruction  of  the  dam ;  that  there  was  also  dan- 
ger, in  case  such  structure  should  be  washed  away,  of  debris 
being  carried  into  the  flume  and  damaging  the  gates  and 
wheel ;  that  such  structure  was  an  obstruction  to  the  flow  of 
water  in  said  pond  in  times  of  freshet;  that  it  endangered 
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the  dam,  and  that  any  such  structure  was  an  invasion  of  the 
plaintiflF's  rights  of  flowage  and  increased  the  danger  of  over- 
flow in  times  of  freshet  and,  consequently,  injury  and  loss  to 
the  plaintiff;  that  the  said  dam  and  water  power  thereby 
created  and  appurtenant  thereto  was  a  valuable  right  and 
was  found  to  be  worth  from  $400  to  $600  per  year,  and  that 
the  danger  of  injury  to  the  plaintiff  resulting  from  such 
structure  recurred  with  each  succeeding  freshet  As  conclu- 
sions of  law  the  court  found,  in  effect,  that  the  plaintiff  had 
no  adequate  remedy  at  law  for  the  injuries  mentioned;  that 
the  defendant  should  be  ordered  and  required  to  remove  said 
structure  completely  and  entirely  from  said  pond;  that  the 
defendant  and  all  persons  claiming  under  him  be  restrained 
and  enjoined  from  erecting  or  maintaining  any  similar  struc- 
ture within  the  limits  of  said  mill  pond;  that  the  plaintiff 
was  entitled  to  taxable  costs  and  disbursements  in  this  action 
against  the  defendant;  and  ordered  judgment  to  be  entered 
accordingly.  From  the  judgment  so  entered  the  defendant 
appeals. 

G.  Stevens,  for  the  appeUAnt 

James  A.  Stone,  for  the  respondent 

Oassoday,  C.  J.  The  defendant  contends  that  the  findings 
of  the  court  are  not  sustained  by  competent  testimony.  To 
appreciate  the  evidence  the  situation  as  admitted  should  be 
kept  in  mind.  The  stream,  at  the  place  in  question,  runs  in 
an  easterly  direction.  The  defendant's  land,  described,  abuts 
upon  the  south  shore  of  the  pond,  and  the  structure  com- 
plained of  extends  from  that  shore  north  into  the  pond.  The 
flume  and  gates  leading  to  the  plaintiff's  mill,  and  the  waste 
gate — ^together  constituting  the  milldam  proper,  and  men- 
tioned in  the  foregoing  statement — ^appear  to  have  been  situ- 
ated about  forty  rods  east  of  the  defendant's  structure  in 
question.  Immediately  west  of  such  waste  gate  and  along 
and  upon  the  north  shore  of  the  pond  was  an  overflow  dam, 
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constructed  as  described,  from  ninety  to  one  hundred  feet  in 
length.  Immediately  west  of  such  overflow  dam  and  along 
and  upon  the  north  shore  of  the  pond  was  an  earthen  dike^ 
constituting  a  part  of  the  dam,  forty  to  fifty  rods  in  length 
and  extending  further  west  than  the  defendant's  structure  in 
question.  At  the  point  where  such  structure  was  located  the 
pond  was  only  130  feet  wide  and  the  water  at  an  ordinary 
stage  at  no  place  more  than  four  feet  in  depth.  Such  struc- 
ture extended  north  nearly  at  right  angles  to  the  shore  and 
the  pond  forty  feet,  and  was  eight  feet  wide  and  closely  in- 
closed with  boards  nailed  thereto  and  extending  nearly  to 
the  bottom  of  the  pond  and  from  sixteen  to  eighteen  inches 
above  the  surface  of  the  pond.  Such  structure  constituted 
a  complete  breakwater  for  nearly  one  third  of  the  distance 
across  the  pond.  Some  distance  west  of  such  structure  the 
course  of  the  stream  was  from  the  southwest  to  the  northeast 
into  the  head  of  the  pond,  and  the  water  therein  naturally 
moved  toward  the  north  shore  of  the  pond  and  the  dike  men- 
tioned, and  so  necessarily  passed  between  the  north  end  of 
such  structure  and  the  dike.  At  the  time  of  the  commence- 
ment of  this  action  the  plaintiff  was  the  owner  in  fee  of  the 
mill,  milldam,  overflow  dam,  dike,  water  power,  and  all 
rights  of  flowage  appurtenant  thereto,  and  the  same  had  been 
established  and  maintained  upon  said  premises  at  the  same 
height  and  to  the  same  extent,  without  interruption,  under 
claim  of  right  by  the  plaintiff  and  his  grantors,  for  more  than 
thirty  years.  The  complaint  alleged,  in  effect,  that  said  dike 
was  easily  damaged  by  extreme  floods  or  any  diversion  of  the 
current  of  the  stream  at  times  of  high  water,  and  that  during 
the  two  years  immediately  preceding  the  commencement  of 
this  action,  such  dike,  at  a  point  nearly  opposite  the  defend- 
ant's structure,  had  been  washed  out  four  times,  so  as  to  de- 
stroy its  entire  purpose  as  a  dam.  The  answer  admitted  that 
the  plaintiff's  dam  had  been  washed  out  and  carried  away  by 
high  water  many  times  and  was  liable  to  be  washed  out  and 
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carried  away  many  more  times  in  the  future  without  fault  of 
the  defendant  The  evidence  covers  nearly  one  hundred 
printed  pages,  of  which  sixty-nine  pages  are  on  the  part  of 
the  plaintiff.  The  only  objection  to  the  ruling  upon  evidence 
urged  is  that  one  out  of  twelve  of  the  plaintiff's  witnesses, 
who  had  seen  the  water  power  in  question  but  had  never  paid 
any  particular  attention  to  the  pond  or  dam,  was  allowed  to 
answer  hypothetical  questions  in  respect  to  the  same  as  an 
•expert  But  it  is  enough  here  to  say  that  the  other  evidence 
in  the  case,  to  which  no  objection  was  taken,  is,  in  our  judg- 
ment, sufficient  to  sustain  the  findings  of  the  trial  court 
Certainly  we  cannot  hold  that  such  findings  are  against  the 
•dear  preponderance  of  the  evidence. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


8tate  bx  eel.  McKay  and  another,  Respondents,  vs.  Curtis, 
Mayor,  and  others.  Appellants. 

December  6,  190e— January  8,  1901. 

JAandamuB!  Intoxicating  liquors:  Revocation  of  license:  Certiorari: 
Adequate  remedy:  Statutes:  Construction:  ''Order:'*  **Made  pur- 
suant to  toio.*"  Hearing  before  common  council:  Complaint: 
Defects:  Waiver. 

1.  It  is  the  settled  law  of  Wisconsin  that  mandamus  will  lie  to 

compel  the  common  council  of  a  city  to  revoke  a  liquor  license 
in  a  case  where,  upon  complaint  duly  made,  the  facts  requiring 
such  revocation  are  established  beyond  dispute. 

2.  Although  certiorari  is  a  complete  and  adequate  remedy  for  one 

who  has  been  wrongfully  deprived  of  his  license,  it  is  not  a 
complete  and  adequate  remedy  where  a  common  council  dis- 
misses proceedings  for  the  revocation  of  a  license  when  it 
should  have  revoked  the  license,  since  a  Judgment  reyeii*slng 
that  dismissal  is  barren  of  any  substantial  result  except  to  re- 
move a  possible  bar  to  the  beginning  of  a  new  and  independ- 
ent proceeding  for  revocation. 
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8.  Under  sec  1558,  Stats.  1898  (proyiding  tbat  a  license  for  the  sale 
of  Intoxicating  liquors  may  be  revoked,  among  other  things, 
for  failure  to  observe  "any  order  of  such  supervisors,  trustees, 
aldermen,  or  county  superintendent  of  the  poor,  or  any  of  them, 
made  pursuant  to  law"),  the  word  "order"  is  a  word  of  broad 
and  general  meaning,  includes  all  commands,  precepts,  or  rules 
made  by  competent  authority,  and  hence  includes  an  ordinance 
passed  by  the  board  of  aldermen  of  a  city  which  has  been  ap- 
proved and  published  so  as  to  become  valid. 

4.  If  such  an  ordinance  is  within  the  power  of  the  common  council 

it  is  an  order  "made  pursuant  to  law.'* 

5.  A  common  council  having  duly  enacted  and  published  an  ordi- 

nance prescribing  the  hours  of  closing  and  opening  for  saloons, 
complaint  was  made  to  the  common  council  that  a  licensee 
was  guilty  of  a  violation  of  such  ordinance.  On  the  hearing 
the  evidence  clearly  showed  such  violation,  but  the  common 
council  nevertheless  refused  to  revoke  such  license.  Held, 
that  the  action  of  the  common  council  could  be  corrected  and 
coerced  by  mandamus, 

6.  In  such  case  the  complaint  was  radically  defective,  in  that  it 

charged  a  sale  of  liquor  after  the  prescribed  hour  of  closing 
but  failed  to  charge  a  sale  thereafter  and  before  the  hour  pre- 
scribed for  opening.  On  the  hearing  before  the  common  coun- 
cil no  objection  was  made  to  the  sufficiency  of  the  complaint, 
and  the  answer  and  proofs  showed  a  clear  violation  of  the  ordi- 
nance. Held,  under  the  liberal  rules  of  sees.  4658,  4659,  4706, 
Stats.  1898,  requiring  defects  or  imperfections  in  matters  of 
form  which  do  not  tend  to  prejudice  the  defendant  to  be  dis- 
regarded and  permitting  amendments,  that  a  peremptory  writ 
of  mandamus  requiring  the  common  council  to  revoke  the 
license  was  rightly  ordered  by  the  circuit  court.   ^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  against  the  mayor  and 
common  council  of  the  city  of  Madison  awarding  a  peremp- 
tory writ  of  mandomtus  directing  thfem  to  revoke  the 'retail 
liquor  license  of  one  Henry  Niebuhr.  The  defendants  made 
return  to  the  alternative  writ,  taking  issue  with  the  recitals 
therein,  and  the  issues  were  tried  before  the  court  and  find- 
ings made  in  substance  as  follows : 

(1)   That  the  relators  were  residents  and  taxpayers  of  the 
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city  of  Madison,  and  that  the  defendant  Cvrtis  was  the  mayor 
and  the  remaining  defendants  the  aldermen  constituting  the 
common  council  of  said  city. 

(2)  That  an  ordinance  of  said  city,  duly  passed,  provided, 
among  other  things,  that  all  licensed  saloonkeepers  of  said 
city  should  dose  or  cause  to  be  closed  their  respective  places 
of  business  and  exclude  therefrom  all  customers,  guests,  and 
other  persons  at  or  before  the  hour  of  12  o'clock  midnight  of 
each  night  and  keep  the  same  closed  until  5  o'clock  in  the 
morning,  under  pain  of  a  fine  of  not  less  than  $26  nor  more^ 
than  $60  for  each  offense. 

(3)  That  on  July  23,  1906,  Henry  Niebuhr  was  a  duly 
licensed  saloonkeeper,  conducting  a  saloon  in  said  city  at  No. 
1624  Williamson  street 

(4)  That  on  the  24th  of  July,  1906,  complaint  was  duly 
made  by  the  chief  of  police  of  said  city  to  the  municipal 
court  of  Dane  county,  charging  that  said  Niebuhr  on  July 
23,  1906,  violated  said  ordinance  in  failing  to  keep  his  place 
of  business  closed  between  the  hours  of  12  o'clock  midnight 
and  5  o'clock  a,  m.,  and  that  thereafter  said  Niebuhr  was 
duly  arrested,  arraigned,  and  pleaded  guilty  to  said  complaint 
and  was  fined  $26  and  costs  therefor. 

(6)  That  thereafter,  on  August  22,  1905,  the  relator  Oal- 
pin  made  complaint  in  writing  under  oath  to  said  common 
council  as  follows : 

"State  of  Wisconsin,  County  of  Dane,  City  of  Madison — 
ss. :  The  complaint  of  F.  T.  Galpin,  complaining,  shows  to 
the  mayor  and  common  council  of  the  city  of  Madison,  Dane 
county,  Wisconsin,  that  he  is  a  resident,  a  taxpayer,  and  an 
elector  in  said  city ;  that  a  license  was  heretofore  granted  to 
one  Henry  Niebuhr  of  said  city  of  Madison  to  sell  intoxicat- 
ing liquors  in  said  city ;  that,  as  this  complainant  is  informed 
and  believes  and  alleges  the  fact  to  be,  the  said  Henry  Nie- 
buhr, on  the  23d  day  of  July,  1906,  at  the  said  city  of  Madi- 
son, and  in  the  premises  in  which  he  was  authorized  by  his 
said  license  to  sell  intoxicating  liquors,  did  sell  intoxicating 
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Kquors  after  the  hour  of  twelve  o'clock,  midnight  Upon 
complaint  duly  made,  the  said  Henry  Niebuhr  was  arrested 
and  brought  before  the  municipal  court  of  the  county  of  Dane 
to  answer  for  selling  liquor  as  aforesaid,  and  on  the  eighth 
day  of  August,  1906,  on  his  plea  of  guilty,  the  said  Henry 
Niebuhr  was  convicted  by  said  court  of  having  made  the  sale 
above  complained  of,  and  was  sentenced  to  pay  a  fine  for 
such  violation.  Your  complainant  therefore  prays  that  a  sum- 
mons be  issued  by  the  common  council  of  said  city  of  Madif 
son,  signed  by  the  city  clerk  and  directed  as  prescribed  by 
law,  commanding  the  said  Henry  Niebuhr,  so  complained  of, 
to  appear  before  the  said  common  council,  at  a  time  and  place 
to  be  named  in  said  summons  as  provided  by  law,  to  show 
cause  why  the  license  so  issued  to  him  as  aforesaid  should 
not  be  revoked.  -  F.  T.  Gaxpin.*' 

(6)  That  a  summons  was  thereafter  duly  issued  on  said 
complaint  and  served  on  said  Niebuhr,  upon  the  return  day 
of  which  the  mayor  and  a  quorum  of  aldermen  were  present, 
and  said  Niebuhr  appeaJred  and  answered  said  complaint  and 
introduced  the  affidavits  of  two  other  persons,  and  the  chief 
of  police  and  police  captain  made  statements. 

(7)  That  there  was  no  conflict  in  the  evidence,  and  that 
it  was  clearly  established  that  on  said  23d  day  of  July  Nie- 
buhr violated  said  ordinance  by  keeping  his  saloon  open  be- 
tween midnight  and  5  o'clock  a.  m.,  but,  nevertheless,  said 
council  neglected  and  refused  to  find  according  to  the  facts, 
but  dismissed  the  proceedings;  all  of  the  aldermen  present 
at  the  meeting  voting  therefor  except  the  defendants  Constan- 
tinCj  Rowley,  Schmedenum,  and  L.  8.  Smith. 

(8)  That  no  objection  was  made  before  the  council  to  the 
sufficiency  of  the  complaint  nor  to  the  reading  of  Niebuhr's 
answer  and  affidavits,  that  said  answer  and  affidavits  were 
read  by  his  own  attorney,  and  that  the  statement  of  the  chief 
of  police  was  made  at  Niebuhr's  request 

As  conclusions  of  law  the  court  found  that  the  complaint 
of  said  Oalpin  charged  said  Niebuhr  with  violation  of  said 
ordinance,  and  that  the  answer  of  said  Niebuhr  was  an  ad- 
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mission  of  guilt  thereof,  that  said  common  icouncil  in  dis- 
missing  the  proceedings  acted  arbitrarily  and  capriciously, 
and  that  the  relators  were  entitled  to  a  peremptory  writ  of 
mandarmis  as  prayed  in  the  petition,  with  costs  against  the 
aldermen  who  were  responsible  for  the  dismissal  of  the  pro- 
ceedings.   No  exceptions  were  preserved  to  these  findings. 

For  the  appellants  there  was  a  brief  by  John  A.  Aylward, 
attorney,  and  a  separate  brief  by  C.  F.  Lamb,  of  counsel,  and 
oral  argument  by  Mr.  Aylward. 

For  the  respondents  there  was  a  brief  by  Richmond,  Jack- 
man  &  Swansen,  and  oral  argument  by  8.  T.  Swansen. 

WiNSLOW,  J.  It  must  be  considered  as  settled  in  this  state 
that  mandamiLS  will  lie  to  compel  the  common  council  of  a 
city  to  revoke  a  liquor  license  in  a  case  where,  upon  complaint 
duly  made,  the  facts  requiring  such  revocation  are  established 
beyond  dispute.  State  ex  rel.  Buchanan  v.  Kellogg,  95  Wis. 
672,  70  N.  W.  300.  It  is  argued  that  certiorari  is  a  complete 
and  adequate  remedy,  but  this  position  is  clearly  untenable. 
Certiorari  is  a  complete  and  adequate  remedy  for  one  who 
has  been  wrongfully  deprived  of  his  license,  because  a  re- 
versal of  the  judgment  of  the  council  will  have  the  effect  of 
reinstating  his  license.  State  ex  rel.  Sullivan  v.  Tornah,  80 
Wis.  198,  49  N.  W.  753.  But  where  the  council  dismisses 
the  proceedings  when  it  should  have  revoked  the  license,  a 
judgment  reversing  that  dismissal  is  absolutely  barren  of 
any  substantial  result  except  to  remove  a  possible  bar  to  the 
beginning  of  a  new  and  independent  proceeding  for  revoca- 
tion. This  cannot  be  considered  as  an  adequate  or  complete 
remedy.  Thus  the  question  is  fairly  presented  whether  under 
the  facts  as  found  it  was  the  imperative  duty  of  the  common 
council  to  revoke  Niebuhr's  license  upon  the  hearing.  Sec. 
1558,  Stats.  1898,  provides  that  upon  verified  written  com- 
plaint made  by  a  resident  and  filed  with  the  city  clerk  charg- 
ing that  any  licensed  person  keeps  or  maintains  a  disorderly 
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houBe,  permits  gambling  therein,  has  sold  liquor  to  a  minor 
without  written  order  of  his  parents  or  guardians,  or  to  in- 
toxicated persons  gr  to  known  habitual  drunkards,  "or  that  he 
has  not  observed  •  .  .  any  order  of  such  supervisors,  trustees, 
aldermen,  or  county  superintendent  of  the  poor,  or  any  of 
them,  made  pursuant  to  law,"  the  council  shall  issue  a  sum- 
mons conmanding  the  licensed  person  to  appear  at  a  time 
and  place  named  and  show  cause  why  his  license  should  not 
be  revoked,  such  summons  to  be  served  in  the  manner  de- 
scribed by  the  section.  Sec  1559  provides  that  if  upon  such 
hearing  "the  board  shall  find  the  complaint  to  'be  true  the  li- 
cense shall  be  revoked,  and  if  untrue  the  proceeding  shall  be 
dismissed  without  costs  to  the  accused." 

The  appellants  claim  that  the  word  "order,"  in  sec  1558, 
supra,  does  not  refer  to  an  ordinance  of  the  city  council,  but 
only  to  the  order  or  notice  authorized  to  be  given  under  the- 
terms  of  sec  1554  by  said  officials  to  licensed  persons  for- 
bidding the  sale  of  liquor  for  one  year  to  spendthrifts.  We 
are  unable  to  agree  with  this  contention.  Had  this  order 
been  the  sole  thought  of  the  legislature,  it  would  have  been 
not  only  easy,  but  natural,  to  refer  to  it  as  an  order  made- 
under  the  provisions  of  sec  1554.  On  the  contrary,  it  seems 
evident  from  the  use  of  the  broad  words  "any  order  .  .  - 
ngiade  pursuant  to  law"  that  the  legislature  intended  to  in- 
clude many  possible  orders  rather  than  one  particular  order. 
The  word  "order"  is  a  word  of  broad  and  general  meaning. 
It  includes  all  commands,  precepts,  or  rules  made  by  compe- 
tent authority.  An  ordinance  passed  by  the  board  of  alder- 
men which  has  been  approved  and  published^  so  as  to  become 
a  valid  ordinance  is  in  the  highest  sense  an  order  or  command 
of  the  aldermen.  If  it  be  within  their  power,  it  is  an  order 
made  pursuant  to  law.  If  it  be  an  order  legitimately  regu- 
lating the  saloon  business,  we  can  entertain  no  doubt  that  it 
is  one  of  the  orders  referred  to  in  the  statute.  To  hold  other- 
wise would  seriously  emasculate  the  statute,  the  evident  pur- 
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pose  of  which  is  to  secure  obedience  by  means  of  a  penalty 
more  effective  than  paltry  fines ;  u  e.  by  revocation  of  license* 
This  construction  seems  strengthened  by  the  fact  that  the 
bond  given  by  a  licensed  saloonkeeper  under  sec  1549  is 
required  to  contain  conditions  substantially  identical  with 
the  provisions  of  sec.  1558,  closing  with  the  condition  that 
the  licensed  person  will  "obey  all  orders  of  such  supervisors, 
trustees,  or  aldermen,  or  any  of  them,  made  pursuant  to  law.'* 
This  section  precedes  sec  1654,  providing  for  the  giving  of 
notice  by  aldermen  forbidding  sales  to  spendthrifts,  and  it 
seems  that  the  words  "such  aldermen,"  in  sec  1549,  can 
hardly  refer  to  individual  aldermen,  but  to  common  councils, 
because  there  are  no  provisions  prior  to  sec  1549  in  the  ex- 
cise law  giving  individual  aldermen  any  power  to  make 
orders,  but  only  grants  of  power  to  common  councils  to  issue 
licenses.  If  the  words  "such  aldermen,"  in  sec  1549/  refer 
to  the  common  council,  the  argument  is  strong  that  the  same 
words  used  in  the  same  connection  should  have  the  same 
meaning  in  sec  1558. 

It  is  further  argued,  however,  that  the  complaint  made  to 
the  council  did  not  charge  a  violation  of  the  ordinance,  and 
in  fact  charged  no  offense  of  any  kind,  and  that  there  could 
be  no  revocation  of  the  license  on  such  a  complaint,  and  reli- 
ance is  placed  on  State  ex  rel.  Sullivan  v.  Tomah,  80  Wis. 
198,  49  K  W.  753,  where  it  was  held  that,  if  the  complaint 
be  fatally  defective,  the  council  should  dismiss  the  proceed- 
ing upon  objection  being  made  that  no  offense  was  charged. 
It  must  be  at  once  admitted  in  the  present  case  that  the  com- ' 
plaint  before  the  council  was  radically  defective.  Instead  of 
charging  in  apt  language  that  Ifiebuhr  failed  to  close  his 
place  of  business  and  exclude  customers  therefrom  at  12 
o'clock  midnight,  or  that  he  failed  to  keep  the  same  closed 
between  the  hours  of  12  o'clock  midnight  and  5  o'clock  a.  mu, 
it  charged  that  Niebuhr  sold  intoxicating  liquors  on  the 
premises  after  the  hour  of  12  o'clock  midnight  on  the  23d  day 
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of  July.  While  this  might  perhaps  be  construed  as  charging 
in  effect  that  he  failed  to  -exclude  customers  from  his  prem- 
isesy  it  did  not  charge  that  such  failure  took  place  between 
the  hours  of  12  o'clock  midnight  and  5  o'clock  a.  m.  A  sale 
made  at  noonday  of  July  23d  would  fully  satisfy  the  charge. 
Had  objection  been  taken,  as  in  the  case  last  cited,  the  com- 
plaint should  doubtless  have  been  dismissed.  But  no  objec- 
tion was  taken.  The  accused  appeared  and  filed  a  written 
answer  in  which,  while  denying  that  he  sold  any  liquors,  he 
expressly  admitted  that  his  saloon  was  open  on  the  night  in 
question  until  twenty  minutes  after  midnight  and  that  he 
was  personally  in  charge;  and  he  explains  and  endeavors  to 
excuse  his  delinquency  by  the  fact  that  he  was  having  a  dis- 
pute with  a  customer  as  to  whether  he  had  paid  his  bill  for 
drinks  ordered  before  12  o'clock.  The  answer  further  ad- 
mits that  he  pleaded  guilty  to  a  technical  violation  of  the  12- 
o'clock  ordinance  of  the  city  and  paid  a  fine  therefor,  and 
that  this  should  be  considered  as  a  sufficient  punishment  for 
any  violation  of  the  ordinance,  if  such  there  has  been.  The 
affidavits  of  two  other  persons  who  were  in  the  saloon  at  the 
time  were  introduced  by  the  accused,  and  these  affidavits 
practically  stated  the  same  facts  as  to  the  saloon  being  open 
and  customers  on  the  premises  for  twenty  minutes  after  12 
o'clock. 

Thus  both  the  answer  and  the  proofs  showed  a  clear  viola- 
tion of  the  closing  ordinance.  No  objection  had  been  made 
to  the  sufficiency  of  the  complaint,  and  the  question  is  whether 
under  these  circumstances  the  council  had  any  choice  as  to 
the  course  to  be  pursued.  We  think  it  had  not,  even  apply- 
ing the  strict  rules  of  criminal  pleading  to  the  case,  as  was 
done  in  the  case  of  State  ex  rel.  Sullivan  v.  Tomah,  80  Wis. 
198,  49  N.  W.  753.  Much  progress  has  been  made  in  ridding 
the  criminal  law  of  the  reproach  that  it  allows  minute  defects 
and  trivial  technicalities,  by  which  none  is  misled,  to  subvert 
the  course  of  substantial  justice.    The  ancient  rules  of  strict- 
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ness  in  pleading  and  procedure  have  been  greatly  relaxed. 
Defects  or  imperfections  in  matters  of  form  at  any  stage  of 
the  proceedings  which  do  not  tend  to  prejudice  the  defendant 
are  to  be  disregarded  (Stats.  1898,  sees.  4668,  4659),  and 
our  Statutes  have  gone  so  far  as  to  provide  that  "no  indict- 
ment, information,  |)rocess,  return,  or  other  proceedings  in  a 
criminal  ease  in  the  courts  or  course  of  justice  shall  be  abated,, 
quashed  or  reversed  for  any  error  or  mistake  where  the  per- 
son and  the  case  may  rightly  be  imderstood  by  the  court,  and 
the  oourt  may,  on  motion,  order  an  amendment  curing  such 
defect"  Stats.  1898,  sec.  4706.  The  complaint  before  the 
council  would  have  charged  a  substantial  violation  of  the 
ordinance  had  the  words  "and  before  five  o'clock  a.  m." 
followed  the  words  "after  the  hour  of  twelve  o'clock  mid- 
night" The  answer  of  the  accused  showed  conclusively  the 
fact  thus  omitted,  and  thus  the  case  stood  when  the  case 
closed,  with  no  objection  at  any  stage  of  the  proceeding.  It 
would  be  idle  to  say  that  the  i)erson  and  the  case  could  not 
be  rightly  understood  by  the  tribunal.  Indeed,  it  seems  that 
to  understand  them  wrongly  would  require  greater  genius  for 
misunderstanding  than  city  councils  are  ordinarily  supposed 
to  possess.  The  statute  is  imperative.  It  leaves  nothing  to 
discretion.  The  ordering  of  an  amendment  cuts  no  real  fig- 
ure save  to  impart  formal  regularity  to  that  which  on  its  face 
is  irregular.  Whether  the  proceedings  be  amended  or  not  the 
inhibition  against  abating  or  quashing  the  proceedings  is 
equally  imperative. 

We  conclude  that  the  peremptory  writ  of  mandamui  was 
rightly  ordered. 

By  the  Court. — Judgment  affirmed. 
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Mash,  Respondent^  vs.  Bloom,  Appellant 

December  7,  190$— January  8,  1901. 

Quieting  title:  Equity:  Adequate  remedy  (U  law:  Conditions  suhae- 
quent:  Re-^ntry:  Forfeiture:  Practice. 

1.  Plaintiff  brought  an  action  in  equity  for  breach  of  condition 
subsequent,  seeking  tiie  enforcement  of  her  rights  under  a 
deed  given  by  her  to  defendant,  and  asked  to  have  it  canceled 
and  removed  as  a  cloud  on  the  titie.  The  condition  was  not 
embodied  in  an  instrument  separate  from  the  deed  of  convey- 
ance and  did  not  rest  in  parol.  Held,  that  plaintiff  had  a  full 
and  adequate  remedy  at  law  and  hence  could  not  Invoke  the 
Jurisdiction  of  equity  for  the  determination  of  her  rights. 

"2.  Where  a  court  of  equity  grants  relief  upon  the  principle  of  quia 
Umet,  thus  preventing  any  vexatious  or  wrongful  use  of  agree- 
ments which  are  in  fact  conditions  subsequent,  and  removing 
them  as  a  cloud  upon  the  titie,  it  is  Immaterial  whether  or  not 
the  plaintiff  is  in  possession  of  the  premises. 

3.  Where  a  grantee  of  lands  has  defaulted  In  the  conditions  of  the 

conveyance,  the  grantor's  claim  to  the' right  of  possession  and 
the  grantee's  denial  thereof  operates  as  a  re-entry  vesting  the 
titie  in  the  grantor,  and  the  rule  that  equity  will  not  lend  its 
Jurisdiction  to  effect  a  forfeiture  is  not  violated. 

4.  The  grantor  in  a  deed  brought  an  action  in  equity  alleging  that 

the  condition  of  the  deed  was  broken  and  for  that  reason  she 
was  entitied  to  have  the  actual  possession  restored.  Held,  that 
proof  of  such  breach  would  entitle  the  grantor  to  Judgment  de- 
claring the  conveyance  forfeited  and  awarding  her  possession. 

5.  Such  procedure  affords  a  full,  complete,  and  adequate  remedy, 

enforceable  In  an  action  in  ejectment,  and  hence  It  is  error  to 
award  Judgment  in  an  equitable  action  canceling  the  deed  and 
restoring  to  the  grantor,  as  owner  in  fee,  all  her  rights  in  the 
property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

An  action  in  equity.  For  breach  of  condition  subsequent 
plaintiff  seeks  enforcement  of  her  rights  under  a  deed  given 
by  her  to  the  defendant  and  asks  to  have  it  canceled  and  re- 
moved as  a  cloud  on  the  title.    The  complaint  alleges  that  on 
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November  23, 1903,  plaintiff  was  the  owner  of  the  real  estate 
in  question,  and  that  on  this  day  she  conveyed  these  premises 
by  deed  to  the  defendant  Oeorge  F.  Bloom  in  consideration 
of  one  dollar,  natural  love  and  affection,  and  such  special 
consideration  as  is  expressed  in  the  following  clause  inserted 
in  the  deed: 

"The  special  considerations  and  conditions  upon  which 
ihis  deed  is  executed,  made,  and  delivered  are :  That  the  said 
Oeorge  F.  Bloom  and  his  wife,  during  the  remainder  of  my 
natural  life,  shall  live  in  the  house  on  the  premises  above 
<x>nveyed  and  shall  be  good  and  kind  to  the  said  Rebecca  M. 
Mash  and  shall  help  take  care  of  her  and  nurse  her  and  ad- 
minister to  her  natural  wajits,  as  good,  loving,  affectionate 
and  kind  children  would  do  for  a  parent 

"Thesd  ^special  considerations  and  conditions'  shall  sub- 
-sist  and  inure  for  my  benefit  while  I,  the  said  Rebecca  M. 
Mash,  shall  continue  in  life.  And  with  my  death  the  same 
shall  cease  and  be  as  if  they  were  not  written  in  this  deed. 
They  are  here  written  solely  and  exclusively  for  my  sole, 
personal  benefit  and  to  secure  the  good  faith  and  conduct 
herein  of  said  Oeorge  F.  Bloom  and  wife  while  I  shall  live 
and  for  the  use  and  benefit  of  no  other  person  or  persons 
whatsoever." 

The  property  is  situated  in  the  city  of  Madison  and  has  a 
value  of  from  $3,500  to  $4,000.  It  is  alleged  that  the  plaint- 
iff, the  grantor  in  this  deed,  is  seventy-two  years  of  age,  and 
is  a  widow  without  any  children  or  other  relatives  to  care 
for  her  in  her  declining  years.  The  defendant's  wife,  Sarah 
Bloom,  is  a  niece  of  plaintiff's  deceased  husband.  In  his  life- 
time he  entertained  a  very  kindly  feeling  toward  his,  niece 
and  loved  her  much,  and  the  plaintiff,  prior  to  the  making 
of  this  deed,  respected  her  and  entertained  full  confidence  in 
her  as  a  friend  and  as  a  trustworthy  and  highly  respected  per- 
■son.  Plaintiff  also  at  that  time  entertained  a  high  regard  for 
and  friendly  feelings  toward  Oeorge  F.  Bloom  and  believed 
him  to  be  a  man  of  honesty  and  integrity.  Plaintiff  resides 
in  her  house,  situated  on  the  lot,  a  portion  of  which  she  con- 
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veyed  to  defendant  She  delivered  the  deed  to  the  defendant^ 
and  inomiediately  thereafter  defendant  and  his  wife  moved 
into  the  house  which  is  situated  on  the  part  of  the  lot  so  con- 
veyed. It  is  alleged  that  this  deed  was  made,  executed,  and 
delivered  pursuant  to  a  parol  agreement  of  the  parties  to  this 
action  to  the  effect  that  they  were  to  care  for  and  nurse 
plaintiff;  that  such  care  and  nursing  was  to  include  per- 
sonal attention  by  them  to  plaintiff's  household  duties,  pre- 
paring and  serving  her  food,  and  doing  all  things  necessary 
in  attending  to  the  fires  in  her  house,  her  laundry,  her  yard, 
the  sidewalk,  and  the  care  of  her  building  on  the  premises; 
that  they  were  to  be  her  kind  and  agreeable  companions 
and  were  to  wait  upon  and  nurse  her  when  sick  and  infinn. 
It  is  further  alleged  that  from  and  after  March  17,  1904, 
defendant  has  wholly  failed  to  perform  these  obligations  so 
undertaken  by  him ;  that  he  now  continues  to  disregard  these 
obligations ;  and  that  this  action  is  brought  to  have  the  deed 
canceled  for  this  breach  of  the  conditions  of  the  deed,  and 
to  have  it  canceled  and  removed  as  a  cloud  upon  the  title  to 
het  property,  and  to  debar  defendant  from  claiming  any  right 
under  it. 

The  defendant  denies  having  breached  this  agreement  as 
charged  by  plaintiff,  and  avers  that  no  agreements  w:ere  made 
as  a  condition  of  such  conveyance  except  as  written  and  ex- 
pressed in  this  deed,  and  that  the  conditions  expressed  in  the 
deed  have  in  all  respects  been  fully  performed  and  carried 
out,  except  in  so  far  as  plaintiff  by  her  wrongful  conduct  has 
prevented  this  being  done  and  has  made  it  impossible  to  per- 
form the  conditions  so  assumed.  Defendant  interposed  a  de- 
murrer to  the  complaint  and  alleged  that  plaintiff  had  a  com- 
plete remedy  at  law.  This  was  overruled.  Defendant  an- 
swered, and  before  trial  asked  an  amendment,  which  was 
allowed,  alleging  that  plaintiff  had  a  full  and  adequate  rem- 
edy at  law.  This  action  was  tried  before  the  court  upon  its 
merits.    The  court,  upon  the  findings  of  fact,  awarded  judg- 
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ment  in  plaintifPs  favor,  upon  the  ground  that  defendant 
had  failed  to  comply  with  the  conditions  of  the  agreement 
between  the  parties.  The  judgment  canceled  the  deed,  d^ 
dared  it  a  cloud  upon  plaintiff's  title  to  the  property,  and 
restored  to  her  as  owner  in  fee  all  rightB  in  the  property. 
This  is  an  appeal  irom  the  judgment 

For  the  appellant  there  were  briefs  by  Tenney,  HaU  <& 
Tenney,  and  oral  argument  by  F.  W.  Hall. 

Framk  E.  Parkinson,  for  the  respondent 

SiEBSCKXB,  J.  The  controlling  question  of  law  presented 
by  appellant  is  the  right  of  respondent,  upon  the  facts  and 
circumstances  on  which  she  relies  for  relief,  to  invoke  the 
jurisdiction  of  equity  for  the  determination  of  her  rights. 
Her  daim  that  this  court  has  repeatedly  granted  equitable 
relief  ui>on  like  grounds  is  challenged  by  appellant,  and  we 
are  cited  to  the  decisions  of  this  court  to  justify  such  conten- 
tions. Appellant  asserts  that  these  decisions  show  that,  when- 
ever equitable  relief  has  been  awarded  in  this  class  of  cases, 
it  was  upon  the  ground  that  the  parties  had  no  full  and  ade- 
quate remedy  at  law  to  enforce  their  rights,  and  that  the 
facts  of  this  case  do  not  present  such  a  case  for  the  reason 
that  plaintiff  can,  by  action  in  ejectment,  fully,  adequately, 
and  expeditiously  enforce  and  protect  her  rights.  An  exan^ 
ination  of  the  cases  cited  and  relied  upon  by  the  parties  in 
support  of  their  respective  contentions  convinces  us  that 
equitable  relief  has  been  granted  in  cases  only  where  the  facts 
and  circumstances  shown  demanded  some  form  of  relief  not 
within  the  power  of  a  court  of  law  but  which  could  be  reached 
by  some  equitable  remedy.  Belong  v.  Belong,  66  Wis.  514, 
14  "N.  W.  591,  a  case  in  substance  like  the  one  before  us,  is 
the  only  case  that  has  come  to  otur  attention  which  can  serve 
as  a  precedent,  and  this  was  an  action  in  ejectment  True,  all 
these  cases  dealt  with  defaults  concerning  agreements  by  par- 
ties who  had  obligated  themselves  to  pay  some  sum  of  money 
Vol.  130—24 
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in  small  amounts  at  stated  periods  for  the  support  of  some 
person^  to  render  some  personal  service  to  them,  or,  in  some 
form,  in  consideratioa  of  the  transfer  of  real  or  personal 
property  by  them,  to  make  provision  for  their  necessities  in 
life.  But  in  all  except  the  Belong  Case  the  contract  for  such 
payment,  support,  and  maintenance  was  embodied  in  a  sepa- 
rate instrument  from  the  deed  of  conveyance  or  rested  in 
parol,  thus  leaving  the  deed  of  conveyance  of  such  property 
in  the  form  of  an  absolute  conveyance.  To  restore  the  parties 
to  such  a  transaction  to  their  right  in  the  property  conveyed 
in  consideration  of  such  support  and  maintenance  required 
the  employment  of  the  power  of  a  court  of  equity,  which 
brought  the  parties  before  the  court  and  ascertained  what 
obligaticAs  as  a  condition  of  the  deed  had  been  entered  into 
for  the  benefit  of  the  grantors.  In  the  syllabus  of  Olocke  v. 
Olocke,  113  Wis.  303,  89  N.  W.  118,  in  which  case  these 
questions  were  fully  considered,  the  rule  is  stated  as  follows : 

"To  the  end  that  the  conditional  grantor's  remedy  may  be 
complete,  [equity]  will  cancel  all  writings  and  records  that 
mi^t  otiberwise  be  used,  presently  or  in  the  future,  to  his 
prejudice,  acting,  not  upon  the  theory  that  they  are  avoided 
by  the  court,  but  that  they  ^re  void  independent  thereof,  and 
that  equity  jurisdiction  is  required  to  settle  the  status  of  the 
property  in  accordance  with  the  facts,  on  the  principle  of 
quia  timet,  and  to  dear  away  those  things  which,  though  void 
in  fact,  might,  by  reason  of  their  apparent  force,  be  used  by 
the  holders  thereof  in  some  way,  presently  or  in  the  future, 
wrongfully." 

Other  cases  in  this  court,  which  were  brought  and  deter^ 
mined  within  the  jurisdiction  of  equity,  are  the  following: 
Bogie  v.  Bogie^  41  Wis.  209 ;  Bre&nakan  v.  Bresrudutn,  46 
Wis.  385,  1  N.  W.  39 ;  Morgan  v.  Loonm,  78  Wis.  594,  48 
N.  W.  lOO;  Hartdein  v.  Hartstein,  74  Wis,  1,  41  N.  W. 
721;  Bechman  v.  Beehman,  86  Wis.  665,  67  K  W.  1117; 
Wanner  v.  Wwnner,  115  Wis.  196,  91  N.  W.  671. 

Counsel  fcnr  both  parties  devote  much  oonsideratioii  to  the 
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question  whether  or  not  plaintiff  is  prednded  from  suing  in 
equity  because  she  is  not  in  the  actual  possession  of  the 
premises.  In  view  of  the  importance  attached  to  this  subject^ 
we  deem  it  proper  to  advert  to  it  and  to  state  that  in  the  fore- 
going cases  the  court,  of  equity  granted  relief  upon  the  prin- 
ciple of  quia  iimetj  thus  preventing  any  vexatious  or  wrong- 
ful use  of  agreements  which  by  construction  were  declared  to 
be  in  fact  conditions  subsequent,  and  removiug  them  as  a 
cloud  upon  the  title.  Since  these  are  the  grounds  upon  which 
equity  is  set  in  motion,  it  is  immaterial  whether  or  not  the 
plaintiff  in  such  a  case  is  in  possession  of  the  premises.  In 
the  following  cases  it  was  expressly  held  that  the  fact  that 
plaintiff  was  not  in  possession  could  not  affect  the  right  to 
maintain  such  an  action,  for  the  reason  that  the  legal  remedy 
in  restoring  possession  in  such  cases  is  inadequate,  in  that  it 
leaves  some  void  instrument  or  muniment  of  title  outstanding 
and  uncanceled.  The  distinguishing  feature  of  this  class  of 
cases  consists  in  the  fact  that  tiie  invalidity  of  the  hostile 
<5loud  sought  to  be  removed  cannot  be  established  except  by 
a  resort  to  evidence  aliunde  the  record.  Pier  v.  Fond  du 
Lac,  38  Wis.  470 ;  Ooodell  v.  Blumer,  41  Wis.  436 ;  Smith  v. 
Sherry  J  64  Wis.  114,  11  K".  W.  465 ;  Smith  v.  Zimmerman, 
85  Wis.  642,  55  N.  W.  966;  Davenport  v.  Stephens,  95 
Wis.  456,  70  N.  W.  661 ;  Kruczinshi  v.  Neuendorf,  99  Wis. 
264,  74  K  W.  974;  Gilchrist  v.  Foxen,  95  Wis.  428,  70 
N.  W.  685.  In  view  of  her  theory  and  position  before  the 
court,  the  suggestion  that  plaintiff  is  attempting  to  enforce 
a  forfeiture  is  not  strictiy  correct  She  asserts  that  defend- 
ant defaulted  in  the  conditions  of  the  conveyance,  and  that 
her  claim  to  the  right  of  possession  and  defendant's  de- 
nial of  it  operates  as  a  re-entry  and  vests  the  titie  in  her. 
Whenever  parties  can  properly  invoke  the  jurisdiction  of 
equity,  '^in  such  a  case  the  court  does  not  lend  its  jurisdiction 
to  effect  a  forfeiture.  The  rule  in  that  regard  is  not  violated. 
The  forfeiture,  or  rescission  as  it  is  sometimes  called,  is 
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effected  by  the  acts  of  the  grantor,  by  his  re-entry,  or  its 
equivalent,  for  conditio^  broken."  OlocJce  v.  Olocke,  118 
Wis.  303,  89  N.  W.  118;  sec.  3079,  Stats.  1898;  Maginnis 
V.  KmcherbocJcer  Ice  Co.  112  Wis.  385,  88  N.  W.  300. 

The  question  remains:  Does  plaintiff's  case  support  her 
contention  that  she  requires  the  aid  of  equity  to  have  thia 
property  restored  to  her  with  a  dear  title  ?  She  alleges  that 
the  condition  of  the  deed  was  broken,  and  she.  is  for  that 
reason  entitled  to  have  the  actual  possession  restored  to  her. 
The  complaint  alleges  a  state  of  facts  which  shows  that  she 
.  seeks  to  recover  the  possession  of  real  estate,  the  title  to 
which  has  reverted  to  her  by  reason  of  a  breach  of  a  condi- 
tion subsequent  To  enforce  this  right  it  is  necessary  to 
establish  the  breach  of  condition  alleged.  Proof  of  such 
breach  would  entitle  her  to  judgment  declaring  the  convey- 
ance had  been  forfeited  and  an  award  to  her  of  the  posses- 
sion of  the  property.  This  procedure  would  enforce  all  her 
rights  and  accomplish  the  complete  restoration  of  her  rights 
as  before  the  conveyance,  and  result  in  canceling  the.  deed 
as  of  no  further  effect  and  therefore  void.  This  would  be 
a  full,  complete,  and  adequate  remedy,  enforceable  in  an  ac- 
tion in  ejectment  Under  such  circumstances  the  parties 
are  left  to  enforce  their  rights  in  such  an  action  at  law. 
This  was  the  course  pursued  in  Belong  v.  Belong,  56  Wis. 
514,  14  N.  W.  691,  which  was  a  similar  case,  in  that  the 
grounds  of  relief  were  for  breach  of  a  condition  in  a  deed 
providing  for  the  support  of  the  grantor.  It  has  been  repeat- 
edly ruled  from  an  early  period  that,  if  parties  can  enforce 
their  rights  to  recover  the  possession  of  real  property  in  an 
action  in  ejectment,  equity  will  not  aid  them.  Clcurh  v. 
Brake,  3  Pin.  228 ;  Mills  v.  Evansville  Sent.  47  Wis.  354, 
2  N.  W.  550 ;  Lawe  v.  Hyde,  39  Wis.  345 ;  1  Pomeroy,  Eq. 
Jur.  (3d  ed.)  §  459,  and  cases  cited;  Bonnelly  v.  Bastes,  94 
Wis.  390,  69  N.  W.  157. 

We  are  persuaded  that  the  court  erred  in  not  holding,  as 
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asserted  by  defendant  at  the  first  opportunity,  that  plaintiff 
has  a  complete  and  adequate  remedy  at  law.  This  neces- 
sarily calls  for  a  reversal  of  the  judgment  and  the  dismissal 
of  the  action.  It  is  therefore  unnecessary  to  consider  whether 
the  evidence  and  findings  support  the  judgment. 

By  the  Court — ^The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  circuit  court  with  directions 
to  award  judgment  of  dismissal  of  the  action. 

The  following  opinion  was  filed  January  23,  1907 : 

Makshatx,  J.  {concurring).  I  will  state  a  few  proposi- 
tions, unaccompanied  by  discussion,  which  it  seems  govern 
this  case. 

1.  Where  the  holder  of  the  legal  title  to  land  is  out  of  pos- 
session and  another  adversely  withholds  the  same  under  claim 
of  tide,  the  former  need  not,  necessarily,  sue  in  equity  to  vin- 
dicate his  right  because  the  invalidity  of  the  latter's  claim 
must  be  established  by  evidence  aliunde  the  record. 

2.  In  the  situation  stated,  there  being  no  circumstance 
making  the  case  classible  under  a  recognized  head  of  equity 
jurisprudence,  the  true  owner  cannot  properly  sue  in  equity 
to  avoid  his  adversary's  claim  and  regain  possession. 

3.  In  such  situation  the  mere  fact  that  the  hostile  claim 
appears  of  record  and  as  a  cloud  on  the  true  title  does  not  en- 
title the  true  owner  to  use  equity  jurisdiction  to  regain  posses- 
sion, since  an  action  at  law  will  remedy  the  wrong  and  inci- 
dentally remove  the  cloud,  but  the  case  is  otherwise  where  the 
hostile  title  is  founded  on  fraud  which  must  be  established 
by  evidence  aliunde  the  record.  It  is  fraud  or  some  other 
efficient  circumstance  which  justifies  the  use  of  the  equitable 
remedy.  Burrows  v.  Rutledge,  76  Wis.  22,  25,  44  N.  W. 
847. 

4.  In  such  situation  if  the  holder  of  the  legal  title  is  such 
by  forfeiture  of  his  adversary's  title  for  breach  of  condition 
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subsequent,  which  breach,  but  not  the  oondition,  must  be  es* 
tablished  by  evidence  aliunde  the  record,  no  question  of  fraud 
or  other  efficient  question,  sudi  as  mistake,  being  involved, 
such  holder  may  sue  at  law  to  regain  possession  of  the  prop- 
erty. 

6.  In  the  situation  last  above  indicated,  except  that  the 
condition  subsequent  is  not  contained  in  the  deed  or  any  in- 
strument forming  a  part  of  an  entire  transaction  including 
the  deed  but  which  must  be  established  by  implication  from 
the  circumstances,  as  in  case  where  a  person  makes  a  convey- 
ance in  the  ordinary  form,  the  real  consideration,  however, 
being  personal  attention  and  support  of  the  grantor  by  the 
grantee,  the  person  who  shall  have  regained  title  by  breach  of 
condition  subsequent  must  sue  to  regain  the  property,  in 
equity,  but  solely  on  the  ground  that  the  condition  itself  is  a 
discovery,  so  to  speak,  only  competent  to  be  made  and  de- 
clared by  that  jurisdiction. 

6.  The  distinction  between  Belong  v.  Belong,  66  Wis.  614, 
14  N.  W.  591,  and  similar  cases,  and  OlocJce  v.  Olocke,  113 
Wis.  303,  89  N.  W.  118,  and  similar  cases,  is  that  in  the  for- 
mer the  condition  subsequent  was  declared  by  the  parties  in 
writing  as  a  part  of  the  transaction  which  included  the  mak- 
ing of  the  deed,  while  in  the  latter  the  condition  was  declared 
by  the  court  as  an  implication  from  the  circumstances  which 
equity  jurisdiction,  by  a  rule  of  construction,  so  to  speak,  pe- 
culiar to  itself,  could  determine  was  the  intention  of  the  par- 
ties. 

This  case  belongs  to  the  first  class,  hence  the  action  in 
equity  was  improperly  brought  To  sustain  it  would  violate 
the  constitutional  guaranty  of  the  right  of  trial  by  jury. 

WiNSLow,  J.  I  concur  in  the  views  expressed  by  Mr. 
Justice  Marshall^ 
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Thompson,  Eespondent,  vs.  Fuhbmakk,  Appellant. 

Dec0ml>er  7, 1906~^anuanf  8^  1901. 

JToufMlarieff.*  CawrBSB  and  dUtances:  Ancient •vtonumentB:  Burveya: 
Relocation  of  aectUm  comcra:  Conflict  of  evidence:  Waters  and 
tDotercourses:  Trespass:  Cutting  ice:  Evidence:  Appeal  and 
error:  Verdict:  Instructions  to  jury. 

1.  In  the  location  of  boundaries  courses  and  distances  must  give 

way  to  ancient  monuments. 

2.  Where  there  was  conflict  of  evidence  as  to  a  section  line,  the 

location  of  which  depended  on  the  correct  relocation  of  a  sec- 
tion comer,  the  verdict  of  a  jury  on  such  disputed  question  of 
fact  is  held  supported  by  the  testimony  of  plaintiffs  surveyors 
that  they  established  the  comer  with  reference  to  a  bearing 
tree,  an  ancient  monument,  and  absence  of  any  evidence  that 
they  violated  any  rule  of  law  In  establishing  the  comer. 

3.  In  an  action  for  trespass  in  cutting  and  carrying  away  ice»  al- 

leged to  be  the  property  of  plaintiff,  the  evidence,  stated  in  the 
opinion,  is  held  to  support  findings  that  the  trespass  was  com- 
mitted before  the  commencement  of  the  action. 

4.  In  an  action  for  trespass  In  cutting  and  carrying  away  Ice 

claimed  to  be  the  property  of  plaintiff,  one  Issue  was  the  loca- 
tion of  a  section  line  bounding  the  tract  from  which  the  ice. 
was  cut  The  location  of  this  line  depended  upon  the  correct 
relocation  of  an  original  government  section  comer.  Each 
party  gave  testimony  of  a  survey,  each  showing  a  different  lo- 
cation. The  court  Instmcted  the  jury  that  the  plaintiff  was 
required  to  show  by  a  "preponderance"  of  the  evidence  that 
he  was  in  possession  of  the  land  from  which  th^  Ice  was 
taken  by  defendant,  and  the  jury  were  required  to  determine 
which  of  the  surveys  correctly  located  the  original  line  fixed 
by  the  government  survey;  that  if  the  corner  could  not  be 
ascertained  with  absolute  certainty,  yet  if,  from  known  and 
existing  monuments,  bearing  trees,  field-notes,  and  other  means, 
the  location  could  be  ascertained  with  reasonable  certainty, 
that  would  be  sufficient;  and  that  the  first  fact  the  jury  would 
have  to  determine  was  whether  the  evidence,  viewed  in  the 
light  of  the  Instructions  which  the  court  had  given,  established 
the  location  of  this  original  government  comer.  The  defend- 
ant requested  no  specific  Instructions,  and  the  exception  was 
general  and  not  to  any  specific  part  of  the  charge.  Held,  that 
the  charge  as  a  whole  was  sufficiently  favorable  to  the  de- 
fendant. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  JIay  Stevens,  Circuit  Judge.  Affirmed. 

This  is  an  action  of  trespass  qiuire  clausum  fregit  origi- 
nally brought  in  justice's  court.  The  complaint  alleges,  in 
effect,  that  on  the  6th  day  of  February,  1905,  at  the  city  of 
Reedsburg,  Sauk  county,  Wisconsin,  the  defendant  with  force 
and  arms  unlawfully  broke  and  entered  the  respondent's  close 
and  premises  in  respondent's  possession,  and  described  as  the 
"N.  E.  i,  N.  E.  i  of  section  9,  town  12  north,  range  4  east, 
being  in  the  city  of  Reedsburg,  except  that  part  thereof  lying 
north  and  west  of  the  northern  and  westerly  boundaries  of  the 
Baraboo  river  and  Hay  creek,''  and  plowed,  cut,  and  carried 
away  a  large  quantity  of  ice  then  and  there  situate,  the  prop- 
erty of  the  plaintiff.  The  answer  of  the  appellant  set  up 
title  to  the  property  in  question,  and,  upon  filing  the  proper 
bond,  the  case  was  removed  to  the  circuit  court  for  Sauk 
county,  where  a  trial  was  had  before  the  court  and  a  jury. 
At  the  dose  of  respondent's  testimony  the  appellant  moved 
for  a  nonsuit,  which  was  denied.  At  the  dose  of  all  the 
testimony  both  parties  moved  for  a  directed  verdict,  which 
motions  were  denied,  and  the  case  submitted  to  the  jury  and 
the  following  verdict  returned : 

"(1)  Do  you  find  that  a  trespass  was  committed  by  the 
defendant  upon  the  premises  in  possession  of  plaintiff? 
A,  Yes.  (2)  If  your  answer  to  question  No.  1  be  'Yes,'  was 
such  trespass  committed  before  the  commencement  of  the  suit 
on  the  8th  day  of  February,  1905  ?  A.  Yes.  (3)  Was  the 
original  government  line  dividing  sections  9  and  10,  town- 
ship 12,  range  4,  Sauk  county,  Wisconsin,  located  where  fixed 
by  the  surveys  of  Mr.  Hulbert  and  Mr.  Darrow  ?  A.  Yes. 
(4)  If  your  answer  to  question  No.  1  be  'Yes,'  what  amount 
will  compensate  the  plaintiff  for  the  damage  suffered  by  him 
through  such  trespass  ?  A.  $20.  (5)  If  your  answer  to  ques- 
tion No.  1  be  'Yes,'  then  was  such  trespass  committed  wil- 
fully, wantonly,  or  with  malice  or  illwill  toward  the  plaintiff  ? 
A.  Yes.  (6)  If  your  answer  to  question  No.  5  be  'Yes,'  then 
at  what  amount  do  you  assess  damages  because  of  that  fact  ? 
A.  $15.27." 
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On  the  coming  in  of  the  verdict  the  appellant  moved  that 
the  answers  bo  changed.  The  court  changed  some  of  the 
answers  to  the  special  verdict,  and  refused  to  change  the  an- 
swers to  questions  1,  2,  3,  and  4,  and  directed  judgment  upon 
the  verdict  for  the  respondent  for  the  sum  of  $20  damages, 
and  costs.  A  motion  to  set  the  verdict  aside  and  for  a  new 
trial  on  the  part  of  the  appellant  was  denied.  Appellant 
brings  this  appeal  and  relies  upon  the  following  errors : 

"(1)  The  court  erred  in  denying  defendant's  motion  for 
a  nonsuit  (2)  The  court  erred  in  denying  the  defendant's 
motion  for  a  directed  verdict  in  his  favor.  (3)  The  court 
erred  in  denying  the  defendant's  motion  to  change  the  an- 
swers to  questions  Nos.  1,  2,  3,  and  4  in  the  special  verdict 
and  in  directing  that  judgment  be  entered  for  the  plaintiff. 
(4)  The  court  erred  in  denying  the  defendant's  motion  to 
set  aside  the  judgment  and  for  a  new  trial." 

Ed.  G.  Qotiry,  for  the  appellant. 
James  A.  Stone,  for  the  respondent 

Keewin,  J.  The  errors  assigned  involve  the  following 
propositions:  (1)  The  plaintiff's  possession;  (2)  whether  the 
allied  trespass  was  committed  before  the  commencement  of 
the  action;  and  (3)  whether  the  court  erred  in  the  admis- 
sion of  evidence  and  in  the  charge  to  the  jury.  The  jury 
found  that  a  trespass  had  been  committed  by  the  defendant, 
before  the  commencement  of  the  action,  upon  the  premises 
in  possession  of  plaintiff ;  that  the  government  line  in  ques- 
tion was  properly  located  by  the  plaintiff's  survey ;  and  fixed 
the  amount  of  damages.  The  main  question  for  considera- 
tion is  whether  there  is  sufficient  evidence  to  support  the  ver- 
dict upon  the  questions  of  fact  involved. 

1.  Respecting  possession,  there  is  evidence  that  the  plaintiff 
held  under  a  lease  and  not  a  mere  license  as  contended  by 
defendant,  and  the  real  controversy  is  whether  the  property 
claimed  under  the  lease  included  the  disputed  tract  where 
the  trespass  is  alleged  to  have  been  committed.  The  defend- 
ant showed  no  title  to  the  land,  but  relied  upon  the  failure 
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of  plaintiff  to  show  title  and  possession.  TKe  ice  field  had 
been  snrveyed  and  staked  out  some  time  before  the  alleged 
trespass,  and  aside  from  the  question  of  the  location  of  the 
line  in  dispute  there  is  evidence  that  the  plaintiff  was  in  pos- 
session under  claim  of  right  by  virtue  of  a  lease  of  the  dis- 
puted tract  where  the  trespass  was  committed.  The  main 
controversy,  however,  on  the  trial  was  as  to  the  true  line. 
Two  surveys  were  presented,  and  the  correctness  of  these  was 
in  question.  The  jury  obviously  adapted  the  survey  of  the 
plaintiff  as  establishing  the  true  line  as  claimed  by  plaintiff^ 
and  we  cannot  see  that  they  were  not  warranted  in  so  finding. 
The  controversy  between  the  surveyors  was  as  to  the  location 
of  the  section  corner  between  sections  3  and  4  and  9  and  10. 
This  comer  the  plaintiff^s  surveyors  testified  to  having  lo- 
cated, and  gave  evidence  to  the  effect  that  they  found  the  bear- 
ing tree  marked  by  government  surveyors.  They  testified  to- 
having  run  the  lines  and  established  the  comer  and  section 
lines  as  claimed  by  plaintiff,  and  we  are  unable  to  see  that 
their  evidence  does  not  support  the  verdict.  The  plaintiff's 
surveyors  testified  that  they  established  the  corner  with  ref- 
erence to  the  bearing  tree,  an  ancient  monument,  and  it  is 
well  settled  that  courses  and  distances  must  give  way  to  an- 
cient monuments.  Marsh  v.  Mitchell,  25  Wis.  706 ;  Yroman 
V.  Dewey,  23  Wis.  530 ;  Jones  v.  Kimble,  19  Wis.  429 ;  Ra- 
cine V.  J.  L  Case  P.  Co.  56  Wis.  539,  14  K  W.  599;  Madi- 
son V.  Mayers,  97  Wis.  399,  73  IS"".  W.  43 ;  Racine  v.  Emer- 
son, 85  Wis.  80,  55  N.  W.  177.  We  cannot  find  from  the 
record  that  the  plaintiff's  surveyors  violated  any  rule  of  law 
in  establishing  the  comer,  the  accuracy  of  their  surveys  ap- 
pearing from  the  evidence  to  be  verified  by  the  known  monu- 
ment, the  bearing  tree.  We  shall  not  attempt  a  review  of  the 
evidence.  It  is  sufficient  to  say  that  the  evidence  of  the  sur- 
veyors is  in  conflict  as  to  the  location  of  the  line,  and  we  think 
the  verdict  of  the  jury  upon  this  disputed  question  of  fact  is 
supported  by  the  evidence. 
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2.  It  is  also  argaed  that  there  is  no  proof  as  to  when,  if  at 
all,  anj  trespass  was  oommitted.  The  affidavit,  which  stands 
for  the  complaint,  alleges  the  trespass  on  February  6th,  the 
-warrant  was  issued  on  the  8th,  and  the  arrest  made  gn  that 
day.  Under  the  issues  raised,  the  dispute  seems  mainly  to 
have  been  upon  the  question  of  title  and  not  the  cutting  or  re- 
moval of  ice  from  the  plaintiff's  dose.  The  complaint  charged 
the  breaking  and  entering  of  the  plaintiff's  premises  and  the 
cutting  and  carrying  away  of  ice,  the  property  of  plaintiff. 
The  answer  admits  that  at  the  time  mentioned  in  the  complaint 
defendant  had  been  engaged  in  cutting  ice  in  the  Baraboo 
river  and  Hay  creek,  city  of  Reedsburg,  Sauk  county.  It 
seems  dear  that  the  controversy  was  directed  to  the  question 
of  the  true  line,  and  whether  the  cutting  was  over  the  line 
within  the  ice  field  of  plaintiff,  and  not  respecting  the  cutting. 
We  think,  however,  that  there  is  sufficient  evidence  to  support 
the  verdict  that  there  was  ice  taken  by  the  defendant  from 
the  disputed  tract  prior  to  the  commencement  of  the  action 
February  8th.  All  ice  cut  up  to  the  morning  of  February 
9th  appears  to  have  been  estimated  and  a  survey  made  of  the 
ice  field  where  the  cutting  was  done,  and  testimony  given 
upon  the  trial  respecting  the  matter.  While  the  evidence  is 
far  from  being  clear  upon  the  subject,  we  think  there  is  suffi- 
cient to  support  the  verdict  respecting  the  trespass  before 
the  commencement  of  the  action  and  the  damages  sustained 
in  consequence  of  such  trespass. up  to  the  time  of  the  com- 
mencement of  the  action. 

The  second  question  of  the  special  verdict  clearly  includes 
damages  for  trespass  committed  up  to  the  time  of  the  com- 
mencement of  the  action.  The  case  seems  to  have  been  tried 
upon  the  theory  of  including  any  trespass  between  February 
6th  and  the  time  of  commencement  of  the  action,  February 
8th. 

3.  It  is  contended  that  the  court  erred  in  sustaining  objec- 
tion  to  the  question  asked  by  defendant's  counsel  of  Mr. 
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Kruger  as  to  conversation  with  Mr.  Ellinwood  respecting  the 
disputed  line.  We  do  not  see  how  any  statements  made  by 
Mr.  Ellinwood  respecting  the  true  line  between  sections  9 
and  10  could  bind  the  plaintiff.  We  find  no  foundation  in 
the  record  for  the  admission  of  any  such  evidence,  and  there- 
fore think  the  testimony  was  properly  excluded. 

Counsel  further  allies  error  in  that  the  court  should  have 
instructed  the  jury  that  they  must  be  satisfied  of  the  correct- 
ness of  the  Darrow  survey  by  "evidence  very  clear  and  cer- 
tain," and  not  by  mere  "preponderance"  of  the  evidence. 
Counsel  also  complains  of  the  following  portion  of  the  charge : 

"If  the  comer  cannot  be  ascertained  with  absolute  cer- 
tainty, yet  if,  from  known  and  existing  monuments,  bearing 
trees,  field-notes,  and  other  means,  the  location  can  be  ascer- 
tained with  reasonable  certainty,  that  will  be  sufficient." 

An  examination  of  the  whole  charge  shows  that  it  is  not 
open  to  the  criticism,  especially  since  no  specific  instruction 
was  asked.  The  court  told  the  jury  that  the  plaintiff  was 
required  to  show  that  he  was  in  possession  of  the  land  from 
which  the  ice  was  taken  by  defendant,  and  that  they  were 
required  to  determine  which  of  the  surveys  correctly  located 
the  original  line  fixed  by  the  government  survey,  and  further, 
after  giving  the  portion  excepted  to,  said: 

"In  answering  this  question,  the  first  fact  that  you  will 
have  to  determine  is  whether  the  evidence,  viewed  in  the  light 
of  the  instructions  which  the  court  has  just  given  you,  estab- 
lished the  location  of  this  original  government  corner." 

We  think  it  very  clear  that  the  charge  as  a  whole  was  suffi- 
ciently favorable  to  the  appellant  Dasham  v.  Beemer,  64 
Wis.  18,  24  N.  W.  486;  Lewis  v.  Prien,  98  Wis.  87,  73  N. 
W.  654.  Moreover,  the  appellant  not  only  failed  to  ask  any 
instruction,  but  the  exception  seems  to  be  general,  and  not 
to  any  specific  part  of  the  charge.  The  action  was  possessory. 
There  was  no  question  of  injury  to  the  freehold.  The  dam- 
ages claimed  and  recovered  were  for  the  ice  cut  and  removed, 
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owned  and  in  the  possession  of  plaintiff.  The  questions  in- 
volved were  of  fact  upon  which  the  evidence  was  conflicting, 
and  we  cannot  say  that  there  is  no  credible  evidence  to  sup- 
port the  verdict  We  think  the  case  was  fairly  tried  and 
that  no  prejudicial  error  was  committed. 
By  the  Court. — The  judgment  below  is  affirmed. 


The  State,  Respondent,  vs.  Evaks,  Appellant 

December  8,  IQOe—January  8,  1907, 

Constitutional  law:  Olaee  leffisJation:  Equal  protection  of  the  laws; 
Puhlio  policy:  Pharmacists:  Regulation:  Discrimination  based 
on  population:  Evidence:  Relevancy:  Materiality, 

1.  In  determining  the  constitutlonaUty  of  class  legislation  based 

on  population  it  must  be  borne  in  mind  (1)  that  there  are  dis- 
tinctions between  large  and  dense  communities  and  small  and 
sparser  ones  as  separate  classes,  and  such  diiferences  are  gen- 
eral and  relevant  to  some  purposes  of  legislation;  (2)  that 
merely  the  distinctions  between  individuals  of  one  class  and 
of  the  other  are  not  to  be  considered;  (3)  that  the  line  of  de- 
marcation may  be  arbitrary. 

2.  By  the  enactment  of  ch.  66a,  Stats.  1898,  regulating  the  practice 

of  pharmacy  and  drawing  a  line  between  conmiunities  over  and 
under  600  population  for  application  of  the  prohibition  against 
independent  practice  by  assistant  pharmacists,  the  legislature 
did  not  transgress  its  legitimate  field  of  discretion  over  public 
policy,  and  the  statute  is  constitutional. 

3.  Ch.  66a,  Stats.  1898,  while  originally  enacted  in  1882,  was  pro- 

spective in  contemplation,  prohibited  the  various  acts  accord- 
ing to  conditions  as  they  might  exist  at  the  time  of  their  com- 
mission, and  hence  is  not  open  to  the  construction  that  it  is 
based  on  circumstances  existing  at  the  time  of  the  act  and 
prohibits  and  punishes  the  practice  of  pharmacy  by  other 
than  a  registered  pharmacist  in  communities  which  in  1882 
had  600  population  or  more,  while  permitting  practice  by  as- 
sistant pharmacists  in  all  places  which  at  the  same  date  had 
less  than  600  population. 
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4.  Ch.  56a,  Stats.  1898,  Is  not  void  simply  because  It  falls  to  pro- 

vide a  method  of  ascertaining  or  proving  the  population  and 
leaves  that  fact  to  be  proved  by  the  ordinary  oommon-law 
means  of  evidence  Instead  of  prescribing  a  statutory  method. 

5.  The  statute  regulating  the  practice  of  pharmacy  (ch.  56a,  Stats. 

1898,  as  amended  by  ch.  340,  Laws  of  1901)  exempts  from  the 
operation  of  the  general  law  such  persons  of  good  moral 
character  as,  previous  to  the  enactment  of  ch.  167,  Laws  of 
1882,  had  had  ten  years'  experience  as  pharmacists.  Held 
that,  even  if  such  exemption  was  valid  (a  point  not  decided), 
the  only  result  would  be  that  the  liability  of  one  not  within 
the  exempted  class  would  remain  as  it  was  before  the  amend- 
ment 

6.  In  an  action  to  enfbrce  the  penalty  denounced  by  ch.  56a,  Stats. 

1898,  regulating  the  practice  •  of  pharmacy,  testimony  of  a 
pharmacist  as  to  whether  he  saw  any  reason  for  discriminat- 
ing between  large  and  small  communities  is  irrelevant 

7.  In  an  action  against  a  physician  who  maintained  a  pharmacy 

in  a  village  of  more  than  500  population,  he  not  being  or  hav- 
ing in  his  employ  a  registered  phannaclst,  to  enforce  the  pen- 
alty denounced  by  ch.  56a,  Stats.  1898,  a  question  was  asked  a 
witness  whether  "it  would  Interfere  with  defendant's  practice 
as  a  physician  if  his  prescriptions  could  not  be  put  up  at  his 
own  store."  The  statute  provides,  among  other  things,  that  it 
shall  not  "interfere  with  any  practicing  physician  from  dis- 
pensing his  own  medicines  or  supplying  his  patients  with  such 
articles  as  may  seem  to  him  proper."  Held,  that  the  question 
was  immaterial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

Action  for  penalties  for  keeping  a  drug  and  pharmacy  store 
in  a  village  of  more  than  500  population,  defendant  not  be- 
ing, and  not  having  in  his  employ,  a  registered  pharmacist, 
as  required  by  sec  1409^^  Stats.  1898,  as  amended,  and  for, 
at  the  same  time,  permitting  the  retailing,  compounding,  and 
dispensing  of  drugs  by  a  person,  to  wit,  defendant's  son,  not 
a  registered  pharmacist  and  not  under  the  charge  of  a  regis- 
tered pharmacist  The  defendant  and  appellant,  since  1884, 
has  been  a  duly  licensed  and  practicing  physician  located  at 
Mt  Horeb,  Dane  county,  Wisconsin,  and  had  been  engaged 


«]  JANUARY  TERM,  1907.  883 

State  Y.  Evans,  190  Wis.  381. 

in  the  pharmacy  business  continuously  since  1888.  It  was 
stipulated  that  he  was  not  a  registered  pharmacist  and  did  not 
have  in  his  employ  a  registered  pharmaciat)  but  that  he  and 
also  his  son^  C.  Milo  Evans^  who  took  charge  of  the  store  dur- 
ing his  absence,  are  and  were  assistant  registered  pharma- 
cists ;  that  the  latter  was  permitted  to  compound  and  dispense 
drugs,  medicines,  and  poisons  and  did  so  at  the  time  charged 
in  the  complaint  without  the  supervision  or  charge  of  a  regis- 
tered pharmacist  Opinion  evidence  was  offered  and  ex- 
cluded to  the  effect  that  there  was  no  more  reason  for  requir- 
ing a  registered  pharmacist  in  charge  of  a  drug  store  in  cities 
or  villages  containing  more  than  500  population  than  in  those 
which  contained  less.  The  defendant's  o£5ce  as  a  practicing 
physician  was  in,  and  in  connection  with,  the  drug  store,  and 
the  latter  had  been  conducted  by  him,  in  connection  with  his 
practice  as  a  physician,  for  about  twenty  years.  It  was  stip- 
ulated ihat  the  acts  complained  of  did  not  come  within  any 
of  the  statutory  exceptions.  The  trial  was  had  to, the  court 
without  a  jury,  and  the  defendant  found  guilty  upon  both 
counts  of  the  complaint,  and  judgment  rendered  against  him 
for  $100  and  costs,  from  which  he  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  jB.  M.  Bashford  and 
O.  A.  Stoleiij  and  oral  argument  by  Mr.  Bashford. 

The  Attorney  General,  for  the  respondent 

DonoB,  J.  The  fundamental  question  raised  is  the  con- 
stitutionality of  our  statutes  regulating  the  practice  of  phar- 
macy, ch.  66a^  Stats.  1898,  with  its  amendments,  and  espe- 
oially  sea  1409^^  imposing  penalties.  Those  acts,  summariz- 
ing the  elements  important  to  this  discussion,  provide  for 
the  licensing  of  pharmacists  and  of  assistant  pharmacists, 
requiring  for  each  a  specified  but  different  age  and  experi- 
•ence,  together  with  diploma  or  examination  by  the  state  board 
of  pharmacists.  Sec.  1409^  prohibits  retailing  or  dispensing 
of  drugs,  or  the  maintenance  of  any  pharmacy  therefor,  in 
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any  town,  city,  or  village  having  500  population  or  more, 
except  by  or  under  charge  of  a  registered  pharmacist,  while 
in  towns,  cities,  or  villages  of  less  than  500  population  simi- 
lar acts  are  prohibited,  except  by  a  registered  pharmacist  or 
assistant  pharmacist,  or  under  his  charge.  It  also  imposes  a 
penalty  of  $50  for  each  offense.  Exception  is  made  in  favor 
of  a  practicing  physician  in  dispensing  his  own  medicines. 
No  substantial  contention  is  made  that  the  business  or  profes- 
sion of  pharmacy  is  not  a  legitimate  field  for  police  regula- 
tion by  reason  of  peril  to  health  or  lives  in  the  community 
generally  which  may  result  from  incompetence  therein.  This 
subject  is  set  at  rest  in  this  state  by  State  v.  Heinemann,  80 
Wis.  253,  49  N.  W.  818.  Neither  is  it  contended  that  the 
requirements  of  experience  or  school  education  and  examina- 
tion are  not  reasonably  germane  to  the  subject  of  competency. 
Neither  can  there  be  successful  contention  that  there  is  in  that 
respect  any  classification  of  individuals  except  on  the  lines 
of  compc^ncy,  for  every  one  who  becomes  a  registered  phar- 
macist has  the  same  right  as  any  other  in  that  class  to  prac- 
tice anywhere  ^nd  everywhere  in  the  state,  and  every  one  who 
becomes  a  registered  assistant  is  also  privileged  and  restricted 
equally  with  every  one  in  his  class,  and  those  who  have  not 
qualified  at  all  are  equally  restricted  from  the  practice.  In- 
deed, there  is  no  complaint  on  this  subject. 

The  principal  objection  to  the  law  is  that  it  classifies  locali- 
ties, allowing  some  to  be  served  in  the  business  of  pharmacy 
by  assistant  pharmacists,  who,  as  a  class,  presumptively  have 
less  of  competence  than  is  demanded  of  restored  pharma- 
cists, by  whom  the  larger  communities  are  required  to  be 
served.  It  is  strenuously  urged  that  here  is  false  classifica- 
tion ;  that  the  life  and  health  of  every  individual  and  of  the 
public  is  as  important  in  the  little  hamlet  as  in  the  great  city, 
and  that  any  protection  against  incompetent  dispensers  of 
drugs  is  as  much  due  to  the  one  as  the  other ;  that,  the  pur- 
pose of  the  act  being  the  promotion  of  the  safety  of  the  com- 
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munities  in  obtaining  necessary  supply  of  medicines,  there 
is  no  distinction  between  communities  over  500  in  number 
and  those  less  which  is  in  any  wise  germane  to  the  purposes 
of  this  police  regulation  of  the  business.  Doubtless  this  law, 
like  all  other  police  laws,  presents  classification,  and  we  are 
confronted,  as  in  the  case  of  every  such  law,  with  the  duty 
to  consider  the  relationship  of  the  distinctions  between  the 
classes  to  the  subject  of  the  legislation.  Of  course  there 
ihust  be  such  relationship.  A  mere  arbitrary  distinction  in 
no  wise  relevant  to  the  subject  of  legislation  will  not  justify 
a  departure  from  that  equal  protection  of  the  laws  com- 
manded by  the  XlVth  amendment  to  the  federal  constitu- 
tion, nor  that  equality  before  the  law  commanded  by  sec.  1, 
art.  I,  of  the  Wisconsin  constitution.  It  is  unnecessary,  and 
probably  futile,  to  attempt  again  to  state  those  rules  as  to 
classification  in  legislation  which  have  been  phrased  so  often 
to  the  utmost  of  the  ability  of  the  judges  writing  the  opin- 
ions. The  citation  of  a  few  illustrative  cases  will  suffice: 
Adams  v.  BeloU,  105  Wis.  363,  81  N.  W.  869;  State  ex  rel 
Kellogg  v.  Currens,  111  Wis.  431,  436,  87  K  W.  661 ;  Black 
V.  State,  113  Wis.  205,  219,  89  N.  W.  522;  State  ex  rel. 
Risch  V.  Trustees,  121  Wis.  44,  54,  98  N.  W.  954;  State  v. 
Whitcom,  122  Wis.  110,  119,  99  K  W.  468;  Bingham  v. 
Milwaukee  Co.  127  Wis.  344,  106  N.  W.  1071.  That  there 
are  distinctions  between  large  and  tlense  communities  and 
small  and  sparser  ones  as  separate  classes  is,  of  course,  ob- 
vious. That  such  differences  are  germane  and  relevant  to 
some  purposes  of  legislation  has  been  declared,  almost  with- 
out limit,  by  courts.  Smith  v.  Burlington,  129  Wis.  336, 109 
N.  W.  79,  and  cases  there  cited.  But^  as  remarked  in  that 
case,  each  new  exercise  of  the  power  of  police  regulation  pre- 
sents anew  to  the  courts  the  question  of  possible  relationship 
between  the  distinguishing  characteristics  of  the  classes  and 
the  object  and  purposes  of  the  regulation.  As  to  the  cogency 
or  propriety  of  either  the  regulations  made  or  of  the  import- 
VoL.  130—25 
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anxse  of  the  distinctions,  as  we  have  so  often  said,  the  courts 
have  little  concern.  Those  subjects  rest  with  the  legislature, 
and  only  when  the  court,  in  the  exercise  of  the  utmost  defer- 
ence toward  that  other  branch  of  the  government,  is  com- 
pelled to  say  that  no  one  in  the  exercise  of  human  reason  and 
discretion  could  honestly  reach  a  conclusion  that  distinctions 
exist  having  any  relation  to  the  purpose  and  policy  of  the  leg- 
islation, can  it  delay  its  validity.  State  ex  rel.  Kellogg  v. 
Currens,  111  Wis.  431,  439,  87  N.  W.  561;  Black  v.  State, 
supra;  State  ex  reL  Bisch  v.  Trustees,  supra;  Smith  v.  Bur- 
lington, supra. 

In  approaching  this  question  it  must  be  continually  borne 
in  mind  that  we  are  not  to  consider  merely  the  distinctions 
between  individuals  of  the  one  class  and  of  the  other.  It  is 
a  favorite  argument  of  counsel  in  all  these  cases  to  make  such 
comparison,  and  it  is  not  surprising  that  we  find  it  pointed 
out  in  this  case  that  a  town  with  a  population  less  than  500 
situated  close  to  a  populous  city  presents  all  the  reasons  for 
requiring  any  pharmacy  maintained  therein  to  be  of  as  high 
quality  in  management  as  could  be  demanded  within  the  city 
itself.  The  question  to  be  considered,  however,  is  the  distinc- 
tion between  the  classes  as  classes,  whether  there  are  charac- 
teristics which,  in  a  greater  degree,  persist  through  the  one 
class  than  in  the  otber  which  justify  legal  discrimination  be- 
tween them.  State  ex  rel.  Kellogg  v.  Currens,  supra;  State 
ex  rel  Holland  v.  hammers,  113  Wis.  398,  86  N.  W.  677, 
89  N.  W.  501.  Neither  need  we  be  disturbed  by  the  fact  that 
the  line  of  demarcation  between  the  classes  is  arbitrary. 
AVherever  there  is  a  sliding  scale  of  age,  population,  dimen- 
sion, distance,  or  other  characteristic  which  is  believed  to  jus- 
tify classification,  necessarily  the  division  between  classes 
must  be  arbitrary,  and  legislation  is  not  to  be  declared  void 
which  adopts  the  age  of  twenty-one  as  marking  the  right  to 
vote  or  manage  property  because  the  individual  at  twenty 
years  and  eleven  months  may  be  as  competent  as  at  twenty- 
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one,  nor,  in  a  law  distinguishmg  by  population,  because  no 
appreciable  difference  can  be  conceived  between  the  town  of 
999  and  the  town  of  1,000,  provided,  generally,  the  class  of 
those  under  twenty-one  years  of  age  are  less  competent  to  vote 
or  manage  properly  than  the  class  of  mankind  above  that  age, 
or  the  class  of  towns  which  do  not  include  villages  of  1,000 
population  are  generally  less  in  need  of  the  governmental 
powers  conferred  upon  villages  than  the  class  of  towns  which 
■do  contain  villages  of  1,000  and  upward. 

In  the  light  of  these  general  suggestions  we  turn  to  the  con- 
-crete  inquiry  whether  any  reason  may  fairly  be  thought  to 
exist  why  the  larger  conmiunities  through  the  state  should  re- 
ceive, as  a  class,  protection  against  the  perils  of  incompetent 
pharmacists,  some  of  which  are  dispensed  with  in  the  case  of 
the  petty  communities  of  less  than  500  population  each,  also 
viewed  as  a  class.  Of  course  one  must  concede  appellant's 
assertion  that  the  life  and  health  of  each  individual  should 
be  as  sacred  to  the  government  as  that  of  any  other,  in  the  ab- 
sence of  legitimate  distinctions  between  them,  and  that  tlie 
mere  fact  of  residence  in  immediate  contact  with  thousands 
of  his  neighbors  by  no  means  universally  distinguishes  one 
from  another  who  lives  in  a  smaller  or  more  sparsely  settled 
community.  Yet  the  statutes  are  full  of  laws  which  do  recog- 
nize that  protection  may  be  had  in  the  one  class  which  is  not 
possible  or  politic  in  the  other.  No  country  town  not  contain- 
ing a  village  of  1,000  population  has  authority  to  maintain 
a  police  force  to  protect  its  citizens  against  violence  or  bur- 
glary, and  still  there  are  many  reasons  why  the  isolated  citizen 
is  much  more  in  need  thereof  than  one  surroimded  by  many 
neighbors.  Distinction  is  also  made  with  reference  to  pro- 
tection against  fire ;  protection  of  the  health  of  communities 
by  public  provision  of  pure  water  or  public  construction  of 
sewers ;  to  which  illustrations  probably  many  more  might  be 
added.  They  suffice  to  show  that,  in  the  ordinary  course  of 
governmental  policy,  mass  of  population  has  been  deemed  to 
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have  relation  to  some  of  the  protx^otions  which  government 
does  extend  to  the  lives^  health,  and  property  of  the  citizens. 
Can  such  discrimination  be  deemed  wise  bj  the  legislature  t 
Probably  no  act,  not  strictly  malum  in  se,  which  can  be  per- 
formed by  any  individual  or  class  of  individuals,  ia  either 
unmixed  benefit  or  unmixed  injury  to  the  public  welfare  or 
convenience;  hence  the  restraint  of  any  act  by  law,  even 
though  it  may  tend  to  prevent  some  injuries  or  perils,  also 
causes  some  others  by  preventing  benefits  which  might  result 
from  the  doing  of  the  forbidden  acts.  It  is  essentially  the 
legislative  function  to  weigh  in  comparison  these  counter- 
vailing advantages  and  disadvantages  in  deciding  whether 
good  policy  requires  the  imposition  of  the  restraint  If  it  be 
found  that  conditions  resulting  from  natural  laws  divide  the 
people  or  the  territory  of  the  whole  state  into  classes  such  that 
in  one  the  advantages  will  preponderate,  while  in  the  latter 
class  the  injuries  will,  then  classes  do  exist,  naturally,  which 
the  legislature  may  and  should  recognize,  and  may  legiti- 
mately enact  the  restraint  as  to  one  class  and  omit  or  relax 
it  as  to  the  other.  It  is  not  only  desirable  that  the  drugs  be 
dispensed  to  the  public  by  skilful  and  competent  persons  to 
avert  peril  from  occasional  mistakes,  but  it  is  far  more  de- 
sirable, nay,  practically  essential,  that  medicines  be  within 
prompt  and  easy  reach  by  the  public.  The  danger  to  life  or 
health  to  be  expected  from  occasional  error  of  an  incompetent 
salesman  is  hardly  comparable  to  the  injuries  likely  to  result 
from  exclusion  of  whole  communities  from  opportunity  to 
obtain  the  ordinary  remedies  often  essential  momentarily  to 
save  lives.  It  is,  therefore,  within  the  field  of  legislative  dis- 
cretion to  provide  only  such  restrictions  as  to  competence  of 
the  dispenser  as  will  not  unduly  prevent  dealing  in  medicines. 
We  are  fully  persuaded  that  legislators,  within  the  bounds 
of  reason,  might  have  believed  that  this  result  could  be  ob- 
tained in  the  large  communities  consistently  with  requirini^ 
the  competence,  age,  and  experience  prescribed  for  registered 
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pharmacists,  but  that,  in  very  small  or  sparse  villages  and 
towns,  in  many  cases,  the  profits  would  not  be  sufficient  to 
attract  such  men,  and  such  communities  might  be  left  unpro- 
vided ;  that  thus  the  very  forces  of  nature  and  human  nature 
had  created  classes  distinguished  in  respects  directly  relevant 
to  the  subject  of  protection  of  life  and  health  by  regulating 
the  diFpensing  of  medicines,  and  therefore  proper  of  recogni- 
tion and  differentiation  in  framing  laws  on  the  subject  If 
a  given  restriction  which  tends  to  protect  lives  and  health  in 
one  class  of  communities  will  menace  them  in  another,  the 
very  imposition  of  it  generally  and  without  exception  might 
be  most  obvious  and  oppressive  discrimination.  We  have 
already  quite  clearly  intimated  our  view  that  a  regulation 
and  licensing  of  plumbers  in  large  cities  to  exclusion  of 
smaller  ones  would  have  been  valid  but  for  another  discrim- 
ination between  individuals,  though  the  classification  of  cities 
was  not  expressly  considered  either  in  argument  or  decision. 
State  ex  rel  Winkler  v.  Benzeiiberg,  101  Wis.  172,  76  IST.  W. 
345.  We  have  held  constitutional  a  law  regulating  pharma- 
cists containing  the  same  classification  of  towns  and  villages 
aa  the  present  one,  though  again  it  is  true  that  objection  was 
not  pressed  upon  or  discussed  by  the  court  State  v.  Heine- 
mann,  80  Wis.  253,  49  N".  W.  818.  The  same  considerations 
above  advanced  are  met  in  Minnesota  by  provision  that  gen- 
eral storekeepers  may  sell  drugs  if  more  than  a  mile  from  a 
pharmacy,  and  the  laws  have  been  fully  approved  on  the 
grounds  above  suggested,  in  face  of  the  argument  that  life 
and  health  are  as  precious  two  miles  from  a  drug  store  as  at 
less  distance.  State  v.  Donaldson,  41  Minn.  74,  42  IS".  W. 
781.  We  must  conclude,  therefore,  that  in  drawing  a  line 
between  communities  over  and  iinder  500  population  for  ap- 
plication of  the  prohibition  against  independent  practice  by 
assistant  pharmacists,  the  legislature  did  not  transgress  its 
legitimate  field  of  discretion  over  public  policy. 

Another  consideration  urged  by  the  attorney  general  with 
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much  plausibility  is  that,  in  the  petty  commnnities,  where 
assistant  pharmacists  are  authorized,  stocks  are  generally 
likely  to  be  less  in  volume  and  intricacy,  and  pressure  of  busi- 
ness and  haste  less  to  such  degree  as  to  largely  diminish  perils 
of  mistakes  even  by  dispensers  of  less  maturity  and  experi- 
ence, but,  as  we  have  found  other  distinctions  sufficient  to 
justify  the  classification,  the  entire  efficacy  of  this  one  need 
not  be  decided. 

Appellant  further  attacks  the  classification  of  localities  for 
the  reason,  as  he  contends,  that  it  is  based  upon  circumstances 
existing  at  the  time  of  the  act,  and  construes  the  law  as  if  it 
prohibited  and  punished  practice  of  pharmacy  by  other  than 
a  registered  pharmacist  in  any  town,  city,  or  village  which 
in  1882  had  500  population  or  more,  while  permitting  prao- 
tice  by  assistant  pharmacists  in  all  places  which  at  the  same 
date  had  less  than  600  population.  The  language  of  the  act 
is  dear  beyond  need  of  argument  to  the  contrary,  however. 
Obviously,  the  statute  was  prospective  in  contemplation,  and 
prohibited  the  various  acts  according  to  conditions  as  they 
might  exist  at  the  time  of  their  commission. 

Again,  and  in  this  connection,  the  legislation  is  assailed 
because  it  provides  no  method  of  ascertaining  or  proving  the 
population.  Doubtless  it  would  seem  wiser  to  prescribe  some 
specific  test  of  a  fact  as  difficult  of  proof  as  is  the  population 
of  a  given  territory,  as  the  legislature  has  done  in  many  of 
the  acts  depending  upon  that  fact;  but  the  number  of  popula- 
tion is  a  fact  capable  of  being  established  by  evidence,  and  we 
certainly  should  not  be  justified  in  holding  void  an  act  of  the 
legislature  simply  because  it  had  left  the  fact  to  be  proved 
by  ordinary  common-law  means  of  evidence  instead  of  pre- 
scribing a  statutory  method. 

It  is  claimed  that,  by  an  amendment  enacted  in  1901  (cL 
34:0),  a  classification  of  individuals  was  imported  into  the  law 
which  is  false,  because  it  excepts  from  the  prohibitions  and 
penalties  thereof  an  entirely  artificial  class  not  distinguished 
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from  other  citizens  by  any  characteristics  germane  to  their 
fitness  to  practice  pharmacy.  This  class  so  excepted  by  that 
act  is  described  as  ^'snch  persons  of  good  moral  character  as, 
preyions  to  the  enactment  of  chapter  167  of  the  laws  of  Wis- 
consin for  1882,  shall  have  had  ten  years'  experience  as 
pharmacists,'*  etc.  We  confess  that  we  have  not  yet  discov- 
ered any  reason  which  should  except  from  examination  a 
class  of  men  who,  twenty  years  ago,  had  ten  years  of  experi- 
ence not  followed  by  subsequent  practice.  But  it  is  not  nec- 
essary for  us  to  consider  that  question.  The  constitutionality 
of  such  an  exception  is  of  no  materiality  to  the  appellant's 
conviction.  The  law  making  it  illegal  to  vend  drugs  or  per- 
mit them  to  be  vended  by  other  than  registered  pharmacists 
in  towns,  cities,  or  villages  of  500  population  or  over  had  per- 
sisted since  1882  and  was  in  force  in  1901  when  the  legisla- 
ture attempted  to  make  an  exception  in  favor  of  this  new 
class.  If  such  an  exception  were  beyond  the  power  of  the 
legislature,  the  only  result  would  be  its  own  invalidity.  The 
legislature  would  merely  have  failed  to  establish  immunity 
for  such  class,  and  the  law  would  remain  as  it  was  before  the 
attempt,  under  which  appellant's  offense  and  liability  for 
penalty  are  the  same  as  by  the  law  if  validly  amended  in 
1901. 

Error  is  assigned  on  the  exclusion  of  the  testimony  of  one 
Williains,  a  druggist  and  member  of  the  Wisconsin  State 
Board  of  Pharmacy,  as  to  whether  he  saw  any  reason  for 
discriminating  between  largo  and  small  communities.  Such 
testimony  was  wholly  inadmissible.  The  exercise  of  the 
power  of  legislation  is  by  the  constitution  made  dependent 
upon  reasons  which  address  themselves  to  the  min/ls  of  those 
whom  the  people  may  choose  as  legislators,  not  on  those  which 
appeal  to  some  particular  druggist  or  some  particular  mem- 
ber of  a  state  board.  The  question  whether  or  not  there  can 
be  any  consideration  to  appeal  to  the  mind  of  any  reasonably 
intelligent  person  is  a  judicial  one,  solution  of  which  is  by 
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the  constitution  imposed  upon  the  courts  of  the  state.  The 
fact  that  this  particular  witness  had  an  opinion  one  way  or 
the  other  was  wholly  irrelevant,  and  could  neither  control  nor 
aid  the  court 

ErBor  is  also  assigned  on  the  exclusion  of  the  question  to 
appellant's  son,  whether  "it  would  interfere  with  his  [appel- 
lant's] practice  as  physician  if  his  prescriptions  cannot  be 
put  up  at  his  own  store."  In  this  we  think  there  was  no  error, 
for  several  reasons.  In  the  first  place,  the  provision  of  law 
within  which  counsel  was  attempting  to  bring  his  client  is 
not  that  the  act  shall  not  be  so  construed  as  to  interfere  with 
the  practice  of  a  physician,  but  "not  to  interfere  with  any 
practicing  physician  from  dispensing  his  own  medicines  or 
supplying  his  patients  with  such  articles  as  may  seem  to  him 
proper."  Hencie  the  question  whether  it  might  interfere  with 
his  "practice"  was  immaterial ;  and  further,  there  was  no  pre- 
tense that  the  law,  as  construed  by  the  trial  court,  prevented 
his  prescriptions  being  put  up  in  his  own  store.  Apart  from 
these  considerations,  however,  it  was  expressly  stipulated  that 
the  two  acts  charged  in  the  complaint  did  not  come  within 
that  exception,  so  of  course  it  was  immaterial  whether  the 
prohibition  of  some  other  acts  might  do  so. 

We  are  unable  to  say  that  the  legislature  exceeded  its  con- 
stitutional powers  in  any  material  part  of  the  statute  under 
which  appellant  has  been  found  guilty,  or  that  any  error  was 
committed  by  the  trial  court  in  reaching  Uie  judgment  ap- 
pealed from. 

By  the  Court — Judgment  affirmed. 
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Wisconsin  River  Land  Company,  Respondent,  vs.  Paine 
Lumber  Company  (Limited),  Appellant 

December  8,  IDOe-^-Januarif  8,  1907. 

Ejectment:  Cause  of  action:  Pleading:  Complaint:  Demurrer:  Tax 
titles:  Limitation  of  actions. 

1.  On  an  appeal  from  an  order  overruling  a  demurrer  to  a  com- 

plaint in  ejectment  the  complaint  is  held  to  state  a  good  cause 
of  action. 

2.  Where  in  an  action  of  ejectment  the  complaint  sets  out  a  cause 

of  action  based  on  a  tax  title,  alleges  all  the  facts  required 
by  sec.  3077,  Stats.  1898,  and  Is  sufficient  to  entitle  the  plaint- 
iff to  recover,  its  sufficiency  Is  not  destroyed  by  additional 
allegations  that  the  lands  were  "vacant  and  unoccupied"  and 
"that  the  defendant  claims  title  in  fee  simple  to  said  lands." 

3.  Tax  deeds  on  lands  that  had  at  all  times  been  vacant  and  un- 

occupied had  been  recorded  for  upwards  of  three  years  prior 
to  the  time  that  plaintiff,  grantee  by  mesne  conveyances  from 
the  original  tax-deed  grantees,  brought  an  action  of  ejectment. 
Plaintiff  in  its  complaint  pleaded  the  three  years'  statutes  of 
limitation  contained  in  sees.  1,  2,  ch.  309,  Laws  of  1880,  and 
sees.  1187,  1188,  S.  &  B.  Ann.  Stats,  and  Stats.  1898.  On  demur- 
rer that  the  cause  of  action  alleged  in  the  complaint  was  barred 
by  the  same  three  years'  statutes  of  limitation,  it  was  held  that 
the  plaintiff  and  its  grantors  were  entitled  to  the  protection  of 
such  statutes,  and  that  the  cause  of  action  alleged  in  the  com- 
plaint was  not  barred. 

Appeal  from  an  order  of  the  circuit  court  for  Langlade 
<50unty :  John  Goodland,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  from  an  order  overruling  the  demurrer 
to  the  complaint,  alleging  in  effect  that  during  the  times  men- 
tioned the  plaintiff  and  the  defendant  were,  respectively,  cor- 
porations duly  organized  under  the  laws  of  this  state,  and 
that  the  plaintiff  is  the  owner  of  and  has  an  estate  in  foe 
simple  in  and  to,  and  is  entitled  to  the  possession  of,  the 
premises  therein  described,  situated  in  Langlade  county. 
The  plaintiff's  title  is  based  in  part  on,  and  derived  from, 
the  several  tax  deeds  therein  set  forth,  among  otliers:  (5)  A 
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tax  deed  executed  by  the  county  clerk  of  Lincoln  county  to 
John  Comstock  October  12,  1881,  and  recorded  October  14, 
1881,  for  the  delinquent  taxes  of  1873  and  sale  of  1874. 
(6)  Another  tax  deed  executed  by  the  county  clerk  of  Lin- 
coln county  to  Thomas  B.  Scott  May  7,  1883,  and  recorded 
May  11,  1883,  for  the  delinquent  taxes  of  1876  and  sale  of 

1877.  (7)  Another  tax  deed  executed  by  the  county  clerk 
of  Lincoln  county  to  John  Comstock  June  13,  1881,  recorded 
June  14,  1881,  for  the  delinquent  taxes  of  1877  and  sale  of 

1878.  (8)  Another  tax  deed  executed  by  the  coimty  clerk  of 
Lincoln  county  to  John  Comstock  June  13,  1885,  recorded 
June  18,  1885,  for  the  delinquent  taxes  of  1881  and  sale  of 
May,  1882.  (9)  Another  tax  deed  executed  by  the  county 
clerk  of  Lincoln  county  to  this  plaintiff  August  31,  1888, 
recorded  September  1,  1888,  for  the  delinquent  taxes  of  18S4 
and  tax  sale  of  1885.     The  complaint  further  alleges: 

"(10)  That  the  aforesaid  tax-deed  grantees,  other  than  the 
plaintiff,  did,  prior  to  the  commencement  of  this  action  and 
for  a  valuable  consideration,  by  due  mesne  conveyances,  give^ 
grant,  convey,  and  transfer  to  plaintiff  the  said  lands,  and 
all  of  their  rights,  titles,  and  interests  therein  created  by  said 
tax  deeds.  (11)  That  at  all  the  times  when  the  assessments 
were  made  upon  which  the  taxes  and  sales  aforesaid  were 
baaed  the  said  lands  were  duly  assessable  and  taxable  by  the 
towns  and  ofBcers  making  such  assessments  and  levying  such 
taxes ;  that  in  each  and  every  instance  where  a  tax  was  levied 
as  aforesaid,  and  a  tax  sale  on  account  thereof  was  had  as 
aforesaid,  each  such  tax  remained  wholly  unpaid  and  was 
duly  returned  delinquent  to  the  proper  county  treasurer,  and 
was  duly  offered  and  advertised  for  sale,  and  each  such  tax 
sale  aforesaid  was  duly,  legally,  and  properly  conducted,  and 
by  reason  thereof,  when  each  and  every  siich  tax  deed  afore- 
said was  executed  and  delivered,  the  said  lands  were  severally 
deed  able,  and  the  said  proper  officers  of  the  county  in  which 
said  lands  were  then  situated  were  duly  authorized  to  deed 
the  same ;  that  prior  to  the  execution,  delivery,  and  recording 
of  each  of  said  deeds  none  of  the  taxes  upon  which  the  tax 
sales  aforesaid  therein  referred  to  were  based  were  paid,  nor 
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■were  any  of  such  lands  redeemed  from  such  taxes  before  or 
after  sale  and  before  deeding,  nor  were  any  of  the  tax  certifi- 
cates upon  which  any  of  said  tax  sales  or  tax  deeds  were 
based,  nor  were  any  of  the  said  tax  deeds,  ever  canceled  or 
set  aside  or  annulled  or  avoided;  that  all  the  proceedings 
prior  to  and  including  the  execution,  delivery,  and  recording 
of  said  tax  deeds  were  duly  had  and  conducted.  (12)  That 
more  than  three  years  had,  prior  to  the  commencement  of 
this  action,  elapsed  jsince  the  recording  of  said  tax  deeds 
aforesaid,  and  each  of  them,  and  the  plaintiff  hereby  pleads 
the  three  years*  statutes  of  limitation  contained  in  sees.  1, 
2,  ch.  309,  Laws  of  1880,  and  sees.  1187,  1188,  S.  &  B.  Ann. 
Stats.  1889  and  Stats.  1898,  and  all  acts  and  parts  of ^  acts 
amendatory  to  either  or  any  of  the  aforesaid  statutes,  and  of 
which  they  are  amendatory  or  in  codification,  in  support  of 
said  tax  deeds  and  of  its  title  thereunder.  (13)  That  ever 
since  the  execution  and  delivery  and  recording  of  the  said 
tax  deeds  aforesaid,  and  each  and  every  of  them,  the  said 
lands  and  all  of  them  have  been  and  now  are  wild  lands  and 
vacant  and  unoccupied.  (14)  That  the  defendant  claims 
title  in  fee  simple  to  said  lands  and  unlawfully  withholds, 
and  for  some  time  prior  to  the  commencement  of  this  action 
has  unlawfully  withhold,  possession  of  said  premises  from 
the  plaintiff,  to  its  damage  in  the  sum  of  $100,  which  the 
plaintiff  claims.  Wherefore  plaintiff  demands  judgment 
against  the  defendant  (1)  for  the  possession  of  said  premises ; 
(2)  for  the  sum  of  $100,  plaintiff's  damages  for  withholding 
thereof;  (3)  for  the  costs  and  disbursements  of  this  action." 

For  the  appellant  there  was  a  brief  by  Thompson,  Thomp- 
son &  Pinkerton,  attorneys,  and  Charles  Barber,  of  counsel, 
and  oral  argument  by  Mr.  A.  E.  Thompson  and  Mr.  Barber, 

For  the  respondent  there  was  a  brief  by  Reid,  Smart  & 
Curtis,  and  oral  argument  by  E,  M.  Smart. 

Cassoday,  C.  J.  1.  Four  grounds  of  demurrer  are  stated. 
Only  two  of  them  are  discussed  by  coimsel.  One  of  the 
grounds  so  discussed  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  statute  pre- 
scribes what  must  be  alleged  in  a  complaint  in  an  action  of 
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^jeotment  It  must  ''set  forth  that  the  plaintiff  has  an  estate 
or  interest  in  the  premises  claimed/'  and  "particularly  state 
the  nature  and  extent  of  such  estate  or  interest,  whether  in 
fee,"  etc.,  "and  that  the  defendf^it  unlawfully  withholds  the 
possession  thereof,  from  him,  to  his  damage  such  sum  as  he 
claims."  Sec  3077,  Stats.  1898.  This  is,  undoubtedly,  an 
action  in  ejectment,  and  the  complaint  alleges  all  the  facts 
thus  required  by  the  statutes.  Counsel  for  the  defendant  con- 
cedes that  "the  plaintiff  in  its  complaint  has  conclusively 
shown  that  it  is  the  owner  in  fee  simple  of  these  lands  by 
virtue  of  valid  tax  deeds  duly  issued  to  plaintiff's  grantors, 
that  the  same  were  fair  on  their  face  and  were  duly  recorded," 
and  "that  ever  since  the  execution  and  delivery  of  said  tax 
deeds  the  lands,  and  all  of  them,  have  been  and  still  are  wild 
lands,  and  vacant  and  unoccupied,"  and  that  "by  a  long  line 
of  decisions  the  plaintiff  has  therefore  established  that  it  is 
the  legal  owner  of  these^  lands  and  is  in  the  constructive  pos- 
session of  the  same," — citing  Sprecker  v.  Wakeley,  11  Wis. 
432;  Hill  v.  Kriche,  11  Wis.  442;  Knox  v.  Cleveland,  13 
Wis.  245.  The  contention  seems  to  be  that,  although  the 
complaint  alleges  all  the  facts  thus  required  by  the  statute 
and  Sufficient  to  entitle  the  plaintiff  to  recover  in  ejectment, 
yet  that  its  sufficiency  is  destroyed  by  reason  of  the  additional 
allegations  that  such  lands  were  "vacant  and  unoccupied" 
and  "that  the  defendant  claims  title  in  fee  simple  to  said 
lands."  Counsel  virtually  concede  that  with  those  allegations 
stricken  out  the  complaint  would  have  satisfied  all  the  calls 
of  the  statute.  Assuming  this  to  bo  so,  still  it  was  held  by 
this  court  many  .years  ago,  on  demurrer,  that  irrelevant  or 
redundant  matter  in  a  complaint  in  ejectment  did  not  destroy 
nor  vitiate  the  facts  well  pleadcJ,  nor  change  the  nature  and 
character  of  the  action.  Eiemer  v.  Johnke,  37  Wis.  268,  261. 
Besides,  the  statute  as  amended  also  declares  that  "if  the 
premises  for  which  the  action  is  brought  are  actually  occu- 
pied by  any  person,  such  actual  occupant  shall  be  made  de- 


8]  JANUARY  TERM,  IDOV.  39T 

Wisconsin  Biver  Land  Co.  v,  Paine  Lumber  Co,  130  Wis.  393. 

fendant  in  complaint;  if  they  ^re  not  so  occupied,  the  action 
must  be  bronght  againjst  aome  person  exercising  acts  of  owner- 
ship an  the  premises  olaimed,  or  elaiming  title  thereto  or  some 
interest  therein,  at  the  commenoement  of  the  action,  or 
against  the  person  in  whom  the  title  appears  of  record  in  the 
o£Sce  of  the  register  of  deeds  in  and  for  the  county  in  which 
said  premises  are  located,  at  the  commencement  of  the  ac- 
tion." Sec.  3075,  Stats.  1898 ;  sec.  1,  ch.  152,  Laws  of  1901 ; 
Stephenson  v.  Doolittle,  123  Wis.  36,  100  N.  W.  1041; 
Oypreanson  v.  Berge,  112  Wis.  260,  263,  264,  87  N.  W» 
1081.  We  must  hold  that  the  complaint  states  a  good  cause 
of  action  in  ejectment  against  the  defendant. 

2.  The  only  other  ground  of  demurrer  discussed  by  coun- 
sel is  that  the  cause  of  action  alleged  in  the  complaint  is 
barred  by  the  three  years'  statutes  of  limitation.  Clh,  309, 
Laws  of  1880 ;  sees.  1187,  1188,  S.  &  B.  Ann.  Stats.  1889 
and  Stats.  1898.  The  same  statutes  of  limitation  are  allied 
in  the  twelfth  paragraph  of  the  complaint  as  having  run  in 
favor  of  the  plaintiff  and  its  grantors  for  more  than  three 
years  prior  to  the  commencement  of  this  action  and  since  the 
recording  of  such  tax  deeds  and  each  of  them.  The  lands 
being  vacant  and  \moccupied  during  the  times  alleged,  there 
can  be  no  question  under  the  decisions  of  this  court  that  the 
plaintiff  and  its  grantors  are  entitled  to  the  protection  of 
such  statutes  of  limitation.  Knox  v,  Clevelemd,  13  Wis.  245 ; 
Dupen  V.  Wetherby,  79  Wis.  203,  48  K  W.  378 ;  Gunnison 
V.  Hoehne,  18  Wis.  268 ;  Lawrence  v.  Kenney,  32  Wis.  281. 
In  this  last  case  it  was  held : 

'^The  grantee  in  a  tax  deed  has  the  eonstruetive  possession 
of  the  land  if  actually  unoccupied;  and  in  such  case,  after 
the  expiration  of  the  time  limited  for  an  action  by  the  former 
owner  to  test  the  validity  of  the  tax  deed,  .  .  .  the  title  and 
right  of  possession  under  the  tax  deed  having  become  abso- 
lute, the  grantee  therein  may  maintain  ejectment  against  any 
person  thereafter  taking  possession  adversely  to  such  deed, 
and  the  bar  of  the  statute  does  not  apply  to  him.'' 
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In  another  case  it  was  held: 

"Under  the  statutes  of  1849,  the  formal  execution  and  rec- 
ord of  a  tax  deed  of  unoccupied  premises  drew  after  it  the 
possession,  and  made  it  incumbent  on  the  previous  owner,  if 
he  desired  to  contest  its  validity,  to  commence  his  action,  or 
take  actujal  adverse  possession,  within  the  period  of  limita- 
tion prescribed;  otherwise,  his  right  was  gone.'*  Dean  v. 
Earley,  15  Wis.  100. 

In  another  case  it  was  held : 

"Where  the  bar  of  the  statute  pf  limitation  is  complete  in 
favor  of  the  grantee  in  a  tax  deed,  he  has  an  absolute  title  to 
the  land,  which  cannot  be  defeated  by  a  statute  subsequently 
•enacted."  Lindsay  v.  Fay,  28  Wis.  177.  See,  also,  Oates  v. 
Parmly,  93  Wis.  294,  313,  66  N.  W.  253,  67  N.  W.  739. 

Other  cases  might  be  cited,  but  it  is  unnecessary.  We  must 
hold  that  the  cause  of  action  alleged  in  the  complaint  is  not 
barred  by  the  statutes  of  limitation. 

By  the  Court. — The  order  of  the  circuit  court  is  afllrmed. 


Wilt,  Appellant,  vs.   Neenah  Cold  Storage  Company, 

Respondent 

December  8,  1906— January  8,  1907» 

Appeal  and  error:  Appealable  orders:  Order  of  reference:  Jurisdic- 
tion of  supreme  court 

1.  An  order  of  reference  involves  the  merits  of  the  action  and  Is  re- 

viewable on  an  appeal  from  the  Judgment  under  sec.  3070,  Stats. 
1898,  but  does  not  prevent  a  Judgment  from  which  an  appeal 
may  be  taken,  and  hence  is  not  reviewable  under  subd.  1,  sec. 
3069. 

2.  The  right  of  appeal  is  statutory,  and,  where  not  given,  an  appeal 

in  form  does  not  confer  Jurisdiction. 

Appeal  from  an  order  of  the  circuit  court  for  Shawano 
county:  John  Goodland,  Circuit  Judge.    Dismissed, 
Action  to  recover  on  135  causes  of  action,  each  being  on 
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contract  All  but  eight  were  the  same  in  the  essential  fea- 
tures as  the  second  relative  to  the  question  of  whether  the 
cause,  in  the  whole,  was  a  proper  one  for  a  compulsory  refer- 
ence to  hear,  try,  and  determine.  The  second  was  to  recover 
the  reasonable  value  of  a  specified  amount  of  milk  alleged  to 
have  been  furnished  by  a  person  named  to  the  defendant  be- 
tween specified  dates,  the  dealiugs  being  with  one  A.  C. 
Werth,  agent  of  the  defendant  and  duly  authorized  in  the 

'  matter,  and  the  claim  being  assigned  for  a  valuable  consider- 
ation to  the  plaintiff  before  the  commencement  of  the  action. 
The  other  causes  of  action  were  each  alleged  to  have  been 
likewise  assigned  to  the  plaintiff.  Each  of  four  of  them  was 
to  recover  the  agreed  price  for  a  specified  amount  of  labor 
performed  by  a  person  named  for  the  defendant  at  the  re- 
quest of  its  agent  Werth.  Each  of  three  was  to  recover  for 
merchandise  alleged  to  have  been  sold  to  Werth  as  such  agent. 
The  remaining  cause  of  action  was  to  recover  the  agreed  rent 
for  a  cheese  factory,  the  dealings  being  with  Werth  as  such 
agent.  All  allegations  of  the  complaint,  except  that  in  re- 
spect to  the  corporate  character  of  the  defendant,  were  put  in 
issue  by  the  answer.  An  application  was  made  for  a  compul- 
sory reference  of  the  whole  case  to  hear,  try,  and  determine 
the  issues.  It  was  opposed  by  the  plaintiff,  aflSdavits  being 
presented  to  the  effect  that  the  main  question  in  controversy 
was  as  to  whether  Werth  was  the  agent  of  and  authorized  to 
bind  defendant,  as  alleged  in  tha  complaint,  and  that  in  the 
event  of  such  issue  being  decided  against  the  latter  it  would 
consent  to  a  reference  to  take  the  accounts,  if  any  accounting 
was  necessary,  and  that  eight  of  the  causes  of  action  did  not 
involve  any  accounting  whatever.  The  application  was 
granted  and  plaintiff  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Eberlein  &  Eherlein.  They  contended,  inter  alia,  that  be- 
fore a  court  can  order  a  reference  against  the  consent  of  one 
of  the  parties  it  must  appear  and  be  clearly  shown  that  the 
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exaznination  of  a  long  accoTint  is  necessary^  and  the  burden 
of  proof  is  upon  the  party  asking  for  the  reference.  Knips 
V.  Stefan,  50  Wis.  286,  288 ;  Spence  v.  Simis,  187  N.  Y. 
618;  Cassidi/  v.  McFarland,  139  N.  Y.  201,  207;  ThoA/er  v. 
McNaughton,  117  N.  Y.  111.  Courts  have  often  construed 
the  term  "account,"  and  it  has  been  uniformly  held  to  mean 
an  account  in  the  ordinary  acceptation  of  the  term.  Willard 
V.  Doran  £  W.  Co,  48  Ilun,  402 ;  Untermeyer  v.  Beivhauer, 
105  N.  Y.  521 ;  Merritt  v.  Virgelius,  28  Hun,  420 ;  Druse  v. 
Ilofter,  57  Wis.  644.  It  is  also  a  familiar  rule  that  the  ac- 
count to  be  examined  must  not  be  collaterally  involved,  but 
must  be  the  inmiediate  object  of  the  suit  Camp  v.  Inger- 
soil  86  N.  Y.  483 ;  Andrus  v.  Home  Ins.  Co.  73  Wis.  642 ; 
Thayer  v.  McNaughton,  117  N.  Y.  Ill ;  Cornell  v.  U.  8.  III. 
Co.  16  N.  Y.  Supp.  306;  Pawn  v.  Irwin,  25  N.  Y.  Supp. 
871.  If  a  complaint  contains  two  causes  of  action,  one  of 
which  is  clearly  referable  and  the  other  not  clearly  referable, 
and  in  the  second  case,  if  it  had  been  brought  separately,  the 
plaintiff  would  have  been  entitled  to  a  jury  trial,  the  whole 
issues  should  not  be  referred.  The  court  should  refer  only 
the  first  cause  of  action  which  contains  a  referable  issue,  and 
thus  give  the  plaintiflF  the  benefit  of  a  jury  trial  in  the  second 
cause  of  action.  Thompson  v.  Shepherd,  9  Johns.  262 ;  Green 
V.  Ames,  14  N.  Y.  225 ;  Peahody  v.  Cortada,  21  N.  Y.  Supp. 
680;  Reiser  t\  Plath,  13  N.  Y.  Supp.  272.  If  independent 
issues  are  raised  by  the  pleadings,  or  issues  the  determination 
of  which  may  render  an  accounting  unnecessary,  they  should 
first  be  tried  in  the  proper  forum,  if  in  a  conamon-law  case 
before  a  jury,  and  if  upon  their  determination  an  accounting 
is  necessary  they  should  then  be  referred  to  a  referee  to  de- 
termine the  same.  Malone  v.  St.  Peters,  172  N.  Y.  279; 
Leary  v.  Albany  B.  Co.  72  N.  Y.  Supp.  657 ;  Best  v.  Pike, 
93  Wis.  408,  414;  Camp  v.  IngersoU,  86  N.  Y.  438 ;  Andrus 
V.  Home  Ins.  Co.  73  Wis.  642. 

[No  brief  on  file  for  the  respondent] 
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Marshaix,  J.  It  is  considered  that  the  order  is  not  ap- 
pealable. The  only  part  of  the  appeal  statute  where  such  or- 
ders are  referred  to  is  the  first  clause  of  subd.  1,  sec.  3069, 
Stats.  1898.  The  order  is  one  "ajBfecting  a  substantial  right 
made  in  an  action. '^  The  second  clause  of  such  subdivision 
limits  the  right  of  appeal  from  such  an  order  to  cases  where 
it  "in  effect  determines  the  action  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken."  If  such  orders  were 
appealable  prior  to  the  law  of  1895  (ch.  212),  it  was  under 
subd.  4,  sec  3069,  E.  S.  1878,  which  was  repealed  by  such 
law.  An  order  of  reference  involves  the  merits  (Cmms  v. 
O'Bleness,  40  Wis.  469 ;  Knips  r.  Stefan,  50  Wis.  286,  6 
.N.  W.  877),  and  so  is  reviewable  on  appeal  from  the  judg- 
ment under  sec.  3070,  Stats.  1898,  but  it  does  not  prevent  a 
judgment  from  which  an  appeal  may  be  taken.  It  will  be 
found  that  in  the  instances  where  such  an  order  has  been  re- 
viewed in  recent  years  there  was  an  appeal  from  the  final 
judgment  Lyle  v.  Baser,  98  Wis.  234,  73  K  W.  1008; 
Johnson  v.  Goult,  106  Wis.  247,  82  IS.  W.  139 ;  Jordan  v. 
Estate  of  Warner,  107  Wis.  539,  83  N.  W.  946;  Parcher  v. 
Dunbar,  118  Wis.  401,  95  N.  W.  370;  Hart  v.  Godhin,  122 
Wis.  646,  100  N.  W.  1057. 

Since  appellant^s  counsel  carefully  briefed  the  question  of 
whether  the  cause,  under  the  circumstances,  was  a  proper  one 
for  a  compulsory  reference,  and  expressed  an  earnest  desire 
for  a  decision  of  that  question  instead  of  the  judgment  ap- 
pealed from  being  reversed  imder  the  rule,  because  of  re- 
spondent's failure  to  file  a  brief,  we  would  certainly  satisfy 
such  desire  if  permitted  to  do  so,  instead  of  allowing  the  ques- 
tion to  remain  in  the  case  undisposed  of  and  so  a  probable 
source  of  future  difficulty,  but  we  are  not  so  permitted.  The 
right  of  appeal  is  statutory,  and  where  not  so  given,  an  appeal 
in  form  does  not  confer  jurisdiction  upon  this  court. 

By  the  Court. — The  appeal  is  dismissed. 
Vol.  130—26 
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RoLOFF  and  another,  Respondents,  vs.  Fabmebs'  Home  Mu- 
TUAi,  Insubancb  Compant  of  the  Town  of  Elling- 
ton AND  Adjoining  Towns,  Appellant 

December  8,  1906— January  8,  1907. 

Fire  insurance:  Fraud:  Incumbrances:  Evidence:  Enhancing  of  risk: 
Duty  of  insurer, 

1.  In  an  action  to  recover  for  a  loss  under  a  policy  insuring  a 

cheese  factory  standing  on  leased  ground,  under  the  evidence, 
stated  in  the  opinion,  it  is  held  that  charges  of  intentional  and 
fraudulent  vithholding  of  knowledge  in  relation  to  the  title  to 
the  property,  or  of  other  facts  which  the  Insured  knew,  and 
knew  to  be  material  to  the  risk,  were  not  sustained. 

2.  When  an  applicant  for  insurance  has  answered  truthfully  all 

questions  submitted  to  him  and  has  not  suppressed  any  fact 
within  his  knowledge  tending  to  enhance  the  risk,  he  has  per- 
formed all  that  is  required  of  him,  and  if  more  information  is 
necessary  to  a  full  understanding  of  the  risk  it  is  the  duty  of 
the  insurer  to  seek  it,  or  at  least  to  ask  for  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.     Affirmed. 

Suit  for  loss  under  an  insurance  policy,  tried  to  the  court. 
It  appeared,  without  dispute,  that  the  principal  building  de- 
stroyed was  a  cheese  factory,  built  by  one  Armstrong  upon 
certain  premises  leased  to  him  for  one  dollar  as  long  as  he 
should  maintain  a  cheese  factory  thereon,  by  one  Conrad, 
and  that  some  three  years  before  the  fire  Armstrong  had 
executed  a  contract,  in  the  ordinary  form  of  a  land  contract, 
providing  that,  upon  completed  payment,  he  would  execute 
to  plaintiff  a  full  and  clear  title  to  the  building  by  bill  of 
sale,  and  at  the  same  time  had  manually  delivered  to  plaint- 
iff his  lease.  Before  the  insurance  was  written  the  entire 
amount  of  this  purchase  price  had  been  paid,  but  no  bill  of 
Bale  had  been  executed.  The  lease  contained  a  prohibition 
against  subleasing  without  the  consent  of  Conrad,  but  it  was 
testified  by  Eoloff  and  disputed  by  Conrad  that  a  verbal  con- 
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Bent  was  given  at  about  the  time  the  former  purchased  this 
building,  after  which  he  had  spent  large  sums  in  addition  and 
equipment  The  application  for  the  insurance  stated  that  the 
property  was  not  incumbered,  and  in  response  to  question, 
"State  the  value  of  the  whole  property,  including  the  land," 
stated,  "Stands  on  leased  ground."  It  was  proved,  without 
dispute,  that  both  the  defendant's  agent  and  its  president 
were  informed,  at  the  time  of  writing  the  insurance,  that 
plaintiff  did  not  own  the  ground  on  which  the  building  stood, 
but  that  the  same  had  been  leased  for  that  purpose  by  Con- 
rad. Numerous  defenses  of  arson,  fraud  in  proofs,  etc.,  were 
introduced  by  the  tw©  questions  in  the  application  above 
stated.  The  court  found  that  there  was  no  fraud  therein, 
but  that  said  answers  were  true,  and  accordingly  rendered 
judgment  in  favor  of  the  plaintiff,  together  with  one  Jacqtu>tj 
who  held  a  subsequently  executed  mortgage  upon  the  build- 
ing; from  which  judgment  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Pierce  &  Lehr,  and 
oral  argument  by  J.  E.  Lehr. 

For  the  respondents  there  was  a  brief  by  A.  M.  Spencer  and  • 
A.  C.  SieJcman,  and  oral  argument  by  Mr.  Spencer. 

DoDGB,  J.  The  reckless  interposition  of  defenses  involv- 
iDg  charges  of  crime  and  fraud  is  not  creditable  to  a  corpo- 
ration organized  to  supply  indemnity  to  those  unfortunate 
enough  to  lose  their  property  by  fire,  where,  as  seems  to  be 
the  case  here,  such  charges  have  no  foimdj^ion  even,  appar- 
ently, in  the  imagination  of  the  defendant.  The  charges  of 
arson  in  destruction  of  the  property  and  of  perjury  in  the 
proofs  of  loss  have  not  been  supported,  nor  sought  to  be,  by 
the  offer  of  a  word  of  evidence  of  any  sort  The  remaining 
allegation  of  intentional  and  fraudulent  withholding  of  knowl- 
■edge  in  relation  to  the  title  of  the  property  had  apparently 
slightly  more  of  good  faith  to  excuse  it  Plaintiff  had  stated 
in  his  application  to  the  defendant's  agent  that  the  property 


404         SUPREME  COUET  OF  WISCONSIN.       [Jah. 
BoloS  T.  Farmen'  Home  Mat  Ins.  Co.  130  Wis.  402. 

to  be  insured  was  not  incumbered;  that  it  stood  on  leased 
ground ;  that  it  was  occupied  by  the  owner ;  and  that  the  same 
was  a  full  exposition  of  all  facts  in  regard  to  the  oondition^ 
value,  and  risk  of  the  property  to  be  insured  so  far  as  known 
to  the  applicant  and  material  to  the  risk.  This  statement  was 
made  to  an  agent  who,  as  plaintiff  was  perfectly  aware,  had 
full  knowledge  that  the  ground  belonged  to  one  Conrad,  that 
the  building  had  been  erected  thereon  by  one  Armstrong,  un- 
der lease  from  Conrad,  and  that  the  same  company  had  car- 
ried insurance  thereon  for  Armstrong,  and  had  twice  insured 
the  building  for  plaintiff  after  its  transfer  to  him  from  Arm- 
strong. The  utmost  diligence  of  counsel  has  been  unable  to 
suggest  any  untruth  in  the  letter  of  these  affirmative  state- 
ments. Of  course,  both  parties  to  the  conversation  under- 
stood that  the  property  referred  to  was  the  building,  and  that 
was  wholly  unincumbered,  except  as  any  building  erected  by 
a  lessee  may  be  said  to  be  incumbered  by  the  rights  of  the 
landlord.  The  building  was  occupied  by  the  owner,  namely, 
the  plaintiff,  and  the  defendant's  agent  well  knew  that  he,  and 
•  not  the  owner  of  the  ground,  occupied  it.  It  was  on  leased 
ground,  as  the  agent  had  known,  for  many  years,  and  as  he 
commimicated  somewhat  industriously  by  letter  to  the  presi- 
dent of  the  company  before  the  insurance  was  written.  But 
was  there  any  fraudulent  concealment  of  other  facts  which 
the  plaintiff  knew,  and  knew  to  be  material  to  the  risk  ? 

Here  it  is  urged  that,  since  the  lease  to  Armstrong  con- 
tained a  prohibition  against  underleasing  the  premises  with- 
out the  consent  of  the  owner  and  a  provisicm  that  the  latter 
might  expel  the  lessee  in  such  an  event,  plaintiff's  occupancy 
was  momentarily  terminable  by  the  landlord,  and  that  this 
fact  was  one  enhancing  the  risk.  The  evidence  is  well-nigh 
conclusive  that  plaintiff  had  no  knowledge  of  any  such  situ- 
ation. When  Armstrong  sold  him  the  building  he  had  also 
manually  transferred  to  him  the  lease,  and  plaintiff,  accord- 
ing to  his  own  testimony,  had  notified  the  owner  of  the  land 
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and  obtained  his  consent  to  snch  assignment  of  right  of  pos- 
session. In  this  he  is  in  some  measure  contradicted  hj  Con- 
rad, who,  however,  upon  cross-examination,  admitted  a  part 
of  the  conversation  which  he  had  first  denied  in  toto,  and  ad- 
mitted further  and  subsequent  dealings  with  the  plaintiff  serv- 
ing strongly  to  confirm  the  probability  of  latter's  statement, 
so  that  we  do  not  hesitate  to  hold  that  the  evidence  preponder- 
ates in  its  favor,  although  the  trial  court  has  not  found  spe- 
cifically on  that  question.  Obviously  the  transaction  between 
Armstrong  and  Roloff  evinced  a  purpose  in  both  to  transfer 
from  one  to  the  other  the  full  term  for  which  the  land  was 
occupied,  for  the  sale  of  the  building  was  absolute  and  com- 
plete. Whether  such  assignment  could  be  effective  at  law 
without  writing  under  the  statute  of  frauds,  a  most  persuasive 
case  was  presented  for  equity  to  declare  and  enforce  it,  for 
plaintiff  had  at  once  gone  into  possession  on  the  faith  of 
whatever  oral  agreement  was  made  between  him  and  Arm- 
strong, had  paid  over  $700  for  the  building,  and  had  expended 
large  sums  in  the  improvement,  enlargement,  and  equipment 
thereof.  Certainly  a  claim  by  Armstrong  to  possession  of  the 
land  would  have  been  deemed  fraudulent  as  against  plaintiff. 
We  cannot  escape  the  conclusion  that  plaintiff  had,  by  virtue 
of  such  conduct  of  Armstrong  and  the  consent  by  Conrad,  be- 
come assignee  of  said  lease,  and  tenant  according  to  its  terms, 
so  that  his  statement  was  strictly  true,  even  construed  as  de- 
claring that  the  ground  was  leased  to  him. 

The  evidence  wholly  fails  to  show  that  any  facts  were 
known  to  the  plaintiff  in  any  wise  limiting  his  absolute  title 
to  this  building  or  affecting  the  insurance  risk  thereon,  except 
the  one  fact  that  he  did  not  own  the  ground  on  which  it  stood, 
and  that  he  commimicated  industriously  in  his  application. 
If  defendant  was  interested  to  know  the  terms  of  the  lease  or 
tenancy  as  affecting  the  value  of  plaintiff's  interest  in  the 
building,  the  duty  was  upon  it  to  inquire.  When  an  appli- 
cant for  insurance  has  answered  truthfully  all  the  questions 
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submitted  to  him  and  has  not  suppressed  any  fact  within  his 
knowledge  tending  to  enhance  the  risk,  he  has  performed  all 
that  is  required  of  him.  If  more  information  is  necessary  to 
a  full  understanding  of  that  risk,  it  is  the  duty  of  the  insurer 
to  seek  it,  or  at  least  ask  for  it  Alkan  v.  N.  H.  Ins.  Co.  53 
Wis.  136,  141,  10  N.  W.  91 ;  Dunbar  v.  Phenix  Ins.  Co.  72 
Wis.  492,  501,  40  N.  W.  386. 

By  the  Court. — Judgment  affirmed. 


Haas,  Respondent,  vs.  Powers,  Appellant 

December  8,  ISOe—January  8,  1907. 

Appeal  and  error:  Review:  Absence  of  exceptions:  Malicious  prosecu- 
tion: Probable  cause:  Evidence:  Questions  for  jury:  Defenses: 
Reliance  on  advice  of  counsel:  Court  and  jury:  Excessive  dam- 
ages. 

1.  In  the  absence  of  any  exceptions  to  the  charge  of  the  court  no 

question  relating  to  Instructions  can  be  considered  on  appeaL 

2.  In  an  action  for  malicious  prosecution  based  on  the  prior  prose- 

cution of  plaintiff  for  larceny.  It  appeared  that  defendant  failed 
to  make  full  and  fair  disclosure  of  material  facts  in  obtaining 
advice  of  attorneys,  and  under  the  inferences,  supported  by  the 
evidence  stated  in  the  opinion,  it  was  held  that  the  question  of 
defendant's  liability  in  Instituting  the  criminal  proceeding  mali- 
ciously and  without  probable  cause  was  properly  submitted  to 
the  jury. 

3.  In  ah  action  for  malicious  prosecution,  the  defense  of  having 

acted  upon  the  advice  of  counsel  is  not  available  unless  de- 
fendant fully  and  fairly  stated  the  material  facts  and  his  knowl- 
edge of  the  transactions  to  counsel,  and  such  advice  led  him 
to  the  honest  belief  that  plaintiff  was  guilty  of  the  offense  of 
which  he  complained  against  him.  If  the  evidence  on  this  sub- 
ject fails  to  establish  such  facts  clearly  and  without  dispute, 
then  it  must  be  left  for  decision  to  the  Jury. 

4.  In  an  action  for  malicious  prosecution  a  verdict  of  $400,  as- 

sessed as  plaintiff's  compensatory  damages,  under  the  facts 
is  held  not  to  be  excessive. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Outaga- 
mie county :  John  Goodlaito,  Circuit  Judge.    Affirmed. 

In  September,  1903,  a  highway  was  laid  out  over  the  line 
dividing  the  farms  of  plaintiff  and  defendant  and  continuing 
through  land  belonging  to  the  defendant  A  survey  made  in 
1903  showed  that  the  supposed  line  fence  between  their 
farms  was  in  fact  located  wholly  upon  plaintiff's  land.  On 
February  12,  1904,  the  town  oflScers  notified  defendant  to 
remove  his  fences  from  the  highway  within  thirty  days.  At 
this  time  he  stated  to  the  person  so  notifying  him  that  there 
was  no  necessity  of  serving  this  notice  upon  him,  because  he 
had  no  fence  to  remove  from  this  highway.  About  this  time 
plaintiff  was  also  notified  to  remove  his  fences  from  the  high- 
way, and  during  the  winter  he  removed  all  of  that  part  of 
the  fence,  save  .a  few  bottom  rails  covered  with  ice  and  snow, 
which  had  been  treated  as  belonging  to  him  and  which  he 
had  kept  in  repair.  The  road  overseer  of  the  town  had  been 
ordered  to  open  the  road  in  August,  1904,  and  therefore  dur- 
ing the  summer  he  told  various  parties  that  they  might  take 
the  wood  and  stumps  from  the  fence  in  the  highway.  Among 
the  persons  he  so  told  to  take  this  material  was  the  plaintiff. 
On  August  19,  1904,  the  plaintiff  took  a  wagon  load  of  roots, 
stumps,  and  other  parts  of  the  material  remaining  of  the 
fence  which  had  been  that  part  of  the  fence  belonging  to  de- 
fendant. Defendant  was  not  at  home  when  plaintiff  took 
this  material.  On  the  following  day  he  consulted  an  attor- 
ney, told  him  that  plaintiff  had  removed  the  fence  material 
belonging  to  him,  and  stated  generally  the  facts  of  the  laying 
out  of  the  highway  and  that  he  had  maintained  that  part  of 
the  fence  as  a  division  fence.  He  did  not  state  to  the  attor- 
ney the  condition  and  value  of  the  material  taken  by  plaint- 
iff ;  that  the  survey  showed  that  the  fence  was  upon  plaintiff's 
land ;  that  he  had  not  removed  it  as  directed ;  that  the  road 
district  officers  had  been  clearing  it  up  as  refuse  and  burning 
it,  nor  did  he  inform  him  that  he  had  originally  disclaimed 
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ownership  of  it  when  notified  to  remove  it  Upon  his  state- 
ment he  was  advised  that  the  taking  by  plaintiff  was  an  act 
of  larceny,  and  he  was  told  to  consult  the  district  attorney 
of  the  county  in  respect  to  the  matter.  He  went  to  the  county 
seat,  but  the  district  attorney  was  out  of  town.  He,  however, 
consulted  two  other  attorneys,  and,  with  the  assistance  of  one 
of  them,  procured  the  issuance,  on  his  complaint,  by  a  justice 
of  the  peace,  of  a  warrant  charging  the  plaintiff  with  the 
crime  of  larceny  of  a  load  of  wood  of  the  value  of  $4.  Plaint- 
iff was  arrested,  taken  into  custody,  and  compelled  to  obtain 
bail. 

On  August  22,  1904,  plaintiff  attempted  to  take  more  of 
this  material  from  the  fence,  but  he  was  stopped  by  the  de- 
fendant after  he  had  placed  a  few  pieces  of  partially  decayed 
wood  on  his  wagon.  Defendant  states  that,  when  his  son  at- 
tempted to  prevent  plaintiff  and  his  son  from  taking  the  load 
of  wood  on  August  19th,  plaintiff^s  son  told  him  that  if  they 
could  not  get  the  wood  during  the  daytime  they  would  get  it 
at  night.  Defendant  again  consulted  an  attorney,  the  one 
whom  he  had  first  seen,  and  was  told  that  there  was  nothing 
to  do  but  to  have  the  plaintiff  arrested  again,  and  was  further 
advised  to  see  the  district  attorney.  Defendant  sought  the  as- 
sistance of  the  district  attorney  in  procuring  another  warrant, 
but  the  district  attorney  advised  him  that  the  first  case  would 
decide  the  matter,  and  told  him  that  the  proper  remedy 
would  be  to  get  a  peace  warrant  to  prevent  plaintiff  from 
injuring  his  property.  Defendant  then  consulted  Justice 
Koch.  lie  refused  to  issue  a  warrant  until  he  had  conferred 
with  the  district  attorney.  They  talked  the  matter  over,  and 
as  a  result  defendant  procured  the  issuance  of  a  peace  war- 
rant against  plaintiff,  based  on  his  complaint  that  plaintiff 
threatened  to  commit  a  larceny  of  his  fence- material.  Plaint- 
iff was  found  not  guilty  by  the  jury  on  the  trial  for  larceny 
upon  the  first  complaint,  and  the  second  action  was  dismissed 
on  motion  of  the  district  attornev.    The  second  warrant  was 
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issued  before  the  first  action  had  been  tried.  On  the  trial  of 
the  instant  case  the  district  attorney  testified  that  the  state- 
ment made  to  him  hj  the  defendant  differed  materially  ivom 
the  facts  established  by  the  evidence  in  the  first  action.  He 
also  testified  that  defendant  insisted  upon  the  issuance  of  the 
second  warranty  and  that  he  would  not  have  aided  plaintiff 
in  prociuing  the  first  warrant  if  he  had  been  consulted. 

Plaintiff  brings  this  action  for  damages^  alleging  that  de- 
fendant instituted  these  criminal  actions  against  him  mali- 
•ciously  and  without  probable  cause.  There  was  evidence  upon 
the  trial  that  the  wood  was  without  any  market  value ;  that 
it  was  old  and  rotten  and  worth  nothing  above  the  labor  of 
taking  it  away;  that  the  road  officers  had  been  clearing  it 
away  by  burning,  and  that  defendant  had  treated  it  as  worth- 
less. It  was  also  shox^n  that  the  defendant  had  not  informed 
the  attorneys  whom  he  had  consulted  of  the  condition  and 
value  of  the  material,  that  he  permitted  the  road  district  offi- 
cers to  remove  and  bum  it,  and  that  it  was  located  upon 
plaintiff's  side  of  the  division  line  between  their  farms.  There 
was  evidence  that  there  had  been  trouble  and  litigation  be- 
tween the  parties  previously.  The  jury  returned  a  verdict 
assessing  plaintiff's  damages  at  $500 — $400  compensatory 
and  $100  punitory  damages. 

This  is  an  appeal  from  a  judgment  on  the  verdict  in  plaint- 
iff's favor. 

For  the  appellant  there  was  a  brief  by  -4.  M.  Spencer  and 
Thomas  H.  Ryan,  and  oral  argument  by  Mr.  Spencer, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  John  BottenseJc,  attorney,  and  O.  T.  Moeshes,  of  counsel. 

SiEBBCKEB,  J.  "Whether  the  court  correctly  submitted  the 
issues  to  the  jury  must  be  determined  upon  the  state  of  the 
evidence.  No  question  relating  to  instructions  can  be  consid- 
ered since  the  record  presents  no  exception  to  the  charge  of 
the  court 
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The  institution  of  criminal  proceedings  by  the  defendant 
against  the  plaintiff  and  plaintiff's  acquittal  of  the  charge  pre- 
ferred therein  is  unquestioned.  The  court  submitted  to  the- 
jury  the  question  whether  defendant  instituted  the  criminal 
actions  maliciously,  without  probable  cause,  and  upon  the 
advice  of  Qounsel.  The  jury  found  that  defendant  instituted 
them  maliciously,. without  probable  cause,  and  that  he  did  not 
act  upon  the  advice  of  counsel  in  instituting  them.  Upon  this 
question  it  appeared  that  he  failed  to  make  a  full  and  fair 
disclosure  of  material  facts  in  obtaining  advice.  The  evi- 
dence also  tended  to  support  inferences,  which  the  jury  were 
permitted  to  find,  that  the  old  fence  material  was  of  no  value 
at  the  place  in  the  newly  established  highway  from  which 
plaintiff  was  accused  of  stealing  it;  that  defendant  had  ex- 
pressly disclaimed  any  interest  in  it  and  had  left  it  to  be  re- 
moved by  the  road  overseer;  that  the  overseer  had  told  the 
plaintiff  and  others  that  they  might  remove  it;  and  that  he 
had  been  and  was  then  engaged  in  burning  portions  of  it  to 
clear  it  from  the  highway.  It  also  appeared  that  an  uniriendly 
feeling  existed  between  the  parties,  and  that  this  feeling  had 
been  intensified  through  alleged  trespasses  of  defendant's  cat- 
tle on  plaintiff's  premises  and  had  resulted  in  litigation  be- 
tween them.  Under  evidence  sustaining  such  inferences  it  is 
apparent  that  the  trial  court  held  upon  good  ground  that  the 
question  of  defendant's  liability  in  instituting  these  criminal 
proceedings  against  plaintiff  maliciously  and  without  prob- 
able cause  should  be  submitted  for  determination  to  the  jury. 
Eggett  v.  Allen,  119  Wis.  625,  96  K  W.  803. 

Respecting  the  defense  that  defendant  acted  upon  the  ad- 
vice of  counsel,  circumstances  already  considered  have  a 
bearing.  To  rest  upon  this  defense  requires  that  the  defend- 
ant sought  such  advice  and  followed  it  in  good  faith.  To 
fulfil  such  requirements  it  must  appear  that  he  fully  and 
fairly  stated  the  material  facta  and  his  knowledge  of  the 
transaction  to  counsel,  and  that  such  advice  led  him  to  the 
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honest  belief  that  plaintiff  was  guilty  of  the  offense  of  which 
he  complained  against  him.  If  the  evidence  upon  this  sub- 
ject  fails  to  establish  such  facts  clearly  and  without  dispute, 
then  it  must  be  left  for  decision  to  a  jury.  Messman  v,  Ihlen- 
feldt,  89  Wis.  686,  62  K  W.  522 ;  Small  v.  McGovem,  117 
Wis.  608,  94  K  W.  651 ;  Cullen  v.  Hanisch,  114  Wis.  24, 
89  N.  W.  900;  Schattgen  v.  Holnback,  149  111.  646,  36  N. 
E.  969.  The  evidence  is  not  without  dispute,  and  does  not 
clearly  show  that  defendant  met  these  requirements.  The 
evidence  shows  that  he  omitted  to  state  to  the  coimsel  whom 
he  consulted  that  the  material  which  he  claimed  plaintiff  had 
stolen  had  no  market  value  in  its  decayed  condition  where 
it  lay  in  the  highway,  that  he  had  taken  the  portion  that  was 
good,  that  the  part  which  he  had  left  and  which  was  taken 
might  be  deemed  to  have  been  abandoned  by  him,  and  that 
the  overseer,  in  clearing  out  the  newly  established  highway, 
was  engaged  in  burning  it  as  abandoned  and  worthless  rub- 
bish; nor  did  he  state  that  he  and  plaintiff  had  had  recent 
difficulties  and  litigation  concerning  this  line  fence  and  tres- 
passes committed  by  his  cattle  on  plaintiff's  land.  Another 
material  fact  bearing  upon  this  issue  is  the  conflict  between 
his  evidence  and  that  of  the  district  attorney  respecting  the 
second  prosecution.  The  district  attorney  claims  to  have 
advised  him  that  the  second  prosecution  ought  not  to  be  insti- 
tuted until  the  first  action  had  been  tried,  but  he  states  that 
defendant  persisted  in  commencing  it  before  the  trial  of  the 
pending  action.  Upon  this  state  of  the  evidence  and  the  con- 
sideration of  defendant's  want  of  good  faith  in  this  transac- 
tion, it  is  manifest  that  this  issue  was  properly  submitted  to 
be  resolved  by  the  jury. 

The  jury  assessed  plaintiff's  compensatory  damages  at 
$400.  This  sum  cannot  be  held  excessive  under  the  facts. 
BiUingsley  v.  Maas,  93  Wis.  176,  67  N".  W.  49. 

By  the  Court — ^Judgment  affirmed. 
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CfusTABD,  Respondent,  vs.  Wigdebson,  imp.,  Appellant 

Deoemher  8,  1906— January  8,  1907. 

Ajfpeal  and  error:  Direction  of  verdict:  Confiict  of  evidence:  BamU^ 
ruptcy:  Discharge:  Collateral  attack:  Failwe  to  schedule  debt: 
Mistake  in  spelling  name  of  creditor, 

1.  It  is  error  to  direct  a  verdict  upon  conflicting  testimony. 

2.  Where  a  discharge  in  bankruptcy  is  in  due  form,  whether  the 

proceedings  In  the  bankruptcy  court  upon  which  the  discharge 
is  based  are  regular  or  not  cannot  be  questioned  collaterally. 

3.  In  an  action  on  a  note  given  to  plaintiff  "A.  Custard"  before  the 

defendant  was  discharged  under  the  federal  bankruptcy  act. 
It  appeared,  among  other  things,  that  a  claim  was  scheduled 
in  the  bankruptcy  proceedings  under  the  name  of  "A.  Cas- 
tard."  Held,  under  sec.  17,  ch.  541,  30  U.  S.  Stats,  at  Large 
(providing  that  a  discharge  in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts  except  such  as  have  not  been 
duly  scheduled),  that  the  debt  to  "A.  Custard,"  the  plaintiff, 
who  had  no  notice  or  actual  knowledge  of  the  bankruptcy  pro-  ^ 
ceedlngs,  was  not  scheduled  by  the  appearance  in  the  schedules 
of  the  name  of  "A.  Castard"  as  a  creditor,  and  was  not  dis- 
charged. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  Johk  Goodland,  Circuit  Judga    Affirmed. 

This  action  was  brought  to  recover  upon  two  promissory 
notes  for  $100  each,  executed  and  delivered  by  defendants  to 
plaintiff.  The  notes  bore  date  June  25, 1897,  and  were  pay- 
able one  four  and  the  other  five  months  after  date,  with  inter- 
est at  eight  per  cent  after  due.  The  complaint  was  in  the 
usual  form.  The  defendant  M.  Wigderson  was  held  not 
liable  because  the  wife  of  defendant  E.  Wigderson  and  not 
bound  by  the  contract  The  defendant  P.  Roman  was  not 
served  with  process,  so  the  controversy  here  is  between  the 
plaintiff  and  appellant,  E.  Wigderson.  The  appellant  an- 
swered the  plaintiff's  complaint,  admitting  the  execution  of 
the  notes,  but  pleaded  as  a  defense  his  discharge  in  bank- 
ruptcy. The  plaintiff  sought  to  recover  on  two  grounds, 
namely:  (1)  That  subsequent  to  the  alleged. discharge  appel- 
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lant  promised  to  pay  tlie  notes,  the  promise  being  made  to 
the  plaintiff  as  well  as  to  his  attorney;  and  (2)  that  the  ap- 
pellant's alleged  proceedings  in  bankruptcy  were  so  defective 
as  to  constitute  no  defense.  The  case  was  tried  by  the  court 
and  a  jjxijy  and  after  the  evidence  was  all  in  the  court  di- 
rected a  verdict  for  plaintiff  for  the  amount  claimed  in  the 
complaint,  with  costs.  Appellant  moved  to  set  the  verdict 
aside  and  for  new  trial,  which  motion  was  denied.  Judg^ 
ment  was  altered  upon  the  verdict,  and  the  defendant  E. 
Wigderson  appealed,  and  assigns  error. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Foster  &  Morson,  and  for  the  respondent  on  that  of  F.  F. 
Wheeler. 

Keewin,  J.  The  errors  complained  of  <Hi  this  appeal  may 
be  classified  under  two  heads :  First,  whether  the  court  erred 
in  directing  a  verdict  for  plaintiff ;  and,  second,  whether  the 
bankruptcy  proceedings  constituted  a  defense  to  the  notes 
in  suit 

1.  There  is  a  sharp  conflict  in  the  evidence  as  to  whether 
or  not  the  appellant  promised,  after  the  bankruptcy  proceed- 
ings, to  pay  the  notes,  the  respondent  and  his  attorney  testify- 
ing that  such  promise  was  made.  The  appellant  flatly  denies 
such  promise.  So  whether  or  not  a  promise  was  made  to  pay 
the  notes,  as  contended  by  plaintiff,  was  clearly  a  question 
for  the  jury.  It  is  therefore  obvious  that  the  court  below 
must  have  directed  a  verdict  upon  the  ground  that  the  alleged 
bankruptcy  proceedings  constituted  no  defense.  This  seems 
clear  from  a  remark  of  the  trial  judge  appearing  in  the  rec-. 
ord.  It  is  very  clear  that,  if  the  bankruptcy  proceedings  were 
a  defense,  the  court  erred  in  directing  a  verdict  for  the 
plaintiff  upon  the  conflicting  testimony.  This  brings  UB  to 
a  consideration  of  the  question  of  the  effect  of  the  bank- 
ruptcy proceedings,  and  whether  error  was  committed  in 
holding  that  such  proceedings  constituted  no  defense. 
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The  appellant  set  up  in  his  answer  the  order  of  discharge 
in  bankruptcy,  and,  after  plaintiff  had  closed  his  case,  put 
such  order  in  evidence;  also  offered  in  evidence  the  peti- 
tion and  schedule  of  creditors,  which  included  the  name 
"A.  Castard,"  together  with  residence  Waupaca,  Wisconsin, 
amount  $200,  contracted  at  Waupaca,  Wisconsin,  considera- 
tion money  borrowed,  note  given  dated  189Y,  The  appellant 
also  offered  to  prove  that  the  "A.  Castard"  mentioned  in  the 
schedule  was  intended  to  be  the  plaintiff,  and  scheduled  as 
a  creditor,  and  that  the  spelling  of  the  name  "Castard"  in- 
stead of  "Custard,"  in  the  schedule,  was  a  clerical  error. 
On  rebuttal  plaintiff  put  in  evidence  a  certified  copy  of  ap- 
pellant's petition  in  bankruptcy  proceedings,  for  the  purpose 
of  showing  that  such  petition  failed  to  state  residence  or 
domicile  for  six  months  preceding  the  filing  of  petition,  and 
also  failed  to  state  occupation ;  also  offered  in  evidence  certi- 
fied copy  of  verification  to  said  petition,  for  the  purpose  of 
showing  that  the  verification  was  taken  before  appellant's 
attorney  in  the  bankruptcy  proceedings;  also  offered  in  evi- 
dence  certified  copy  of  schedule  of  creditors,  for  the  purpose 
of  showing  that  the  schedule  was  not  properly  verified,  and 
that  the  name  A.  Custard,  plaintiff,  does  not  appear,  and  that 
the  amount  of  indebtedness,  or  date  of  same,  is  not  given; 
also  offered  certified  copy  of  entire  record  in  bankruptcy  pro- 
ceedings, except  the  order  of  discharge. 

The  respondent  attacks  the  bankruptcy  proceedings  sub- 
stantially upon  the  following  grounds:  (1)  That  the  petition 
in  bankruptcy  is  so  jurisdictionally  defective  that  no  valid 
discharge  could  be  granted;  (2)  that  the  indebtedness  of  ap- 
pellant to  respondent  was  never  scheduled;  (3)  that  no  no- 
tice that  appellant  had  been  adjudged  a  bankrupt  and  of  the 
first  meeting  of  creditors  was  given  by  the  referee  or  clerk; 
(4)  that  no  copy  of  petition  asking  for  discharge  of  appellant, 
and  the  order  based  thereon,  were  sent  to  or  received  by  re- 
spondent; (5)  that  appellant  signed  and  swore  to  his  petition 
before  his  attorney  in  bankruptcy. 
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It  does  not  appear  from  the  record  that  the  appeUant  was 
not  a  resident  and  domiciled  in  the  district  where  the  dis- 
charge in  bankruptcy  was  granted;  but  it  is  contended  that 
the  petition  is  defective  in  failing  to  properly  state  the  resi- 
dence and  domicile  of  the  appellant  and  in  not  being  properly 
verified.  We  think,  however,  that  these  questions  cannot  be 
reviewed  here.  The  decree  of  discharge  is  in  due  form,  and 
whether  the  proceedings  in  the  bankruptcy  court  upon  which 
this  decree  is  based  are  regular  or  not  cannot  be  questioned 
collaterally.  The  decree  is  made  by  the  Bankrupt  Act  itself 
evidence  of  the  r^ularity  of  the  proceedings  and  the  jurisdic- 
tion of  the  court  to  render  the  decree.  Ch.  4,  sec.  21,  subd.  "f," 
of  the  Bankrupt  Act  of  1898  [Act  July  1,  1898,  ch.  641, 
30  U.  S.  Stats,  at  Large,  552;  U.  S.  Comp.  Stat  1901, 
p.  3431]  provides,  in  effect,  that  a  certified  copy  of  the  order 
granting  a  discharge  shall  be  evidence  of  the  jurisdiction  of 
the  court,  the  regularity  of  the  proceedings,  and  the  fact 
that  the  order  was  made.  The  order  of  discharge,  therefore, 
having  been  put  in  evidence,  was  proof  of  the  appellant's  dis- 
charge in  bankruptcy,  and  cannot  be  impeached  collaterally. 
This  provision  of  the  Bankrupt  Act,  making  the  order  of  dis- 
charge evidence  of  the  jurisdiction  of  the  court  and  the  regu- 
larity of  the  proceedings,  was  obviously  intended  to  dispense 
with  proof  of  antecedent  steps  in  the  proceedings.  The  decis- 
ions under  the  Bankruptcy  Act  of  1867  [Act  March  2,  1867, 
ch.  176,  14  U.  S.  Stat3.  at  Large,  517]  are  not  entirely  uni- 
form on  the  question  of  collateral  attack,  although  the  weight 
of  authority  appears  to  be  that  a  discharge  was  not  subject 
to  attack  collaterally  under  the  act.  Collier,  Bankr.  (5th 
ed.)  192;  Brandenburg,  Bankr.  (3d  ed.)  §  398,  and  cases 
cited  in  note.  So,  too,  it  has  been  held  that,  where  provision 
is  made  in  the  bankruptcy  court  for  setting  aside  the  decree 
of  discharge,  this  proceeding  is  exclusive.  Brandenburg^ 
Bankr.  (3d  ed.)  §  397,  and  cases  cited;  Collier,  Bankr. 
(5th  ed.)  192,  193.  This  court  has  held  that  a  discharge  iu 
bankruptcy  cannot  be  attacked  collaterally.  Thomas  v.  Jones, 
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39  Wis.  124.  In  the  case  before  us  it  is  dear  tibat  the  onler 
of  disdiarge  is  not  open  to  attack.  Brandenburg,  Bankr. 
(3d  ed.)  §  398 ;  Collier,  Bankr.  (6th  ed.)  192, 193 ;  1  Black, 
Judgm.  §  248;  In  re  Shaffer,  104  Fed.  982;  Commercial 
Bank  v.  Buckner,  20  How.  108 ;  Michaels  v.  Post,  21  Wall 
398 ;  Black  v.  Blaze,  llY  Mass.  17 ;  Rayl  v.  Lapham,  15  It. 
B.  R  508 ;  Howland  v.  Carson,  16  N.  B.  E.  372 ;  Thomas 
V.  Jones,  supra;  Oshom  v.  Dohrinz,  85  Wis.  252,  55  N.  W. 
403. 

2.  But,  while  the  order  of  discharge  cannot  be  attacked, 
a  more  serious  question  arises  as  to  whether  the  debt  of  the 
respondent  sued  upon  was  discharged  by  the  bankruptcy  pro- 
ceedings. Under  the  bankruptcy  law  of  1867  this  court  beld, 
in  harmony  with  the  general  current  of  authority,  that  a  debt 
was  discharged  even  though  not  scheduled.  Thomas  v.  Jones, 
supra;  Oshom  v.  Dobrinz,  supra.  But  it  will  be  seen  that 
under  the  act  of  1867  debts  not  scheduled  were  not  excepted 
from  the  operation  of  discharge,  while  under  the  Bankruptcy 
Act  of  1898  they  are.  Sec.  17  of  the  Bankruptcy  Act  of 
1898  provides  that  a  discharge  in  bankruptcy  "shall  release 
a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
.  .  .  have  not  been  duly  scheduled.  .  .  ."  This  provision  is 
a  marked  departure  from  former  bankruptcy  acts,  and  deci- 
sions under  such  acts,  to  the  effect  that  scheduling  was  not 
necessary  in  order  to  bring  the  debt  within  the  order  of  dis- 
charge. The  words  of  the  present  act,  however,  are  plain 
and  unambiguous,  and  there  can  be  no  doubt  that  they  mean 
what  they  say ;  and,  if  so,  unless  the  debt  is  duly  scheduled 
in  time  for  proof  and  allowance,  or  the  creditor  had  notice 
or  actual  knowledge  of  the  proceedings  in  bankruptcy,  it  is 
not  affected  by  the  discharge.  The  evidence  shows  that  the 
respondent  had  no  notice  or  actual  knowledge  of  the  bank- 
ruptcy proceedings,  and  therefore,  if  the  debt  was  not  duly 
scheduled,  it  is  not  affected  by  the  bankruptcy  proceedings. 
Sec.  17,  Bankr.  Act  1898;  CoUier,  Bankr.   (5th  ed.)  214. 
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So  far  as  the  courts  have  spoken  upon  the  subject  since  the 
Bankruptcy  Act  of  1898,  they  hold  that  extreme  exactness 
must  be  used  in  scheduling  the  creditors  by  name  in  the 
bankruptcy  proceedings.  Collier,  Bankr.  (5th  ed.)  214; 
Brandenburg,  Bankr.  (3d  ed.)  §  216,  and  note;  Liesvm  v. 
Kraus,  35  Misc.  376,  71  X.  Y.  Supp.  1022 ;  Columbia  Bank 
V.  BirJcett,  174  K  Y.  112,  66  N.  E.  652,  9  Am.  B.  R.  481; 
BirkeU  v.  Colmnhia  Bank,  195  U.  S.  345,  25  Sup.  Ct  38; 
In  re  Mackey,  1  Am.  B.  R.  593,  596 ;  Westheimer  v.  How- 
ard, 93  ]Sr.  Y.  Supp.  518, 14  Am.  B.  R  547 ;  Haack  v.  Theise, 
99  K  Y.  Supp.  905,  16  Am.  B.  R.  699.  An  examination  of 
the  foregoing  cases  will  show  that  courts  have  held  to  a  strict 
rule  in  requiring  debts  to  be  duly  scheduled  in  accordance 
with  the  provisions  of  the  act 

In  Liesum  t?.  Kraus,  supra,  the  creditor's  name  was  George 
Liesum  and  was  scheduled  "George  Liesman,"  and  it  was 
held  that  the  debt  was  not  discharged  because  the  name  was 
not  properly  entered  in  the  schedule.  In  Haack  v.  Theise, 
supra,  the  name  of  the  creditor  James  Haack  was  scheduled 
"James  Haack  and  wife,"  and  ditto  marks  were  used  to  indi- 
cate residence,  and  the  court  held  that  the  debt  was  not  duly 
scheduled.    The  court  said : 

"These  features  of  the  present  act,  when  contrasted  with 
the  provisions  of  preceding  acts,  indicate  a  legislative  intent 
that  greater  strictness  shall  prevail  in  notifying  the  creditor 
of  the  various  proceedings  in  bankruptcy." 

In  Columbia  Bank  v.  Birkett,  174  K  Y.  112,  66  N.  E. 
652,  9  Am.  B.  R.  481  (affirmed  in  195  U.  S.  345,  25  Sup. 
Ct.  38),  the  court  said: 

"In  my  opinion  there  are  features  in  the  present  bank- 
ruptcy act  which  diiferentiate  it  from  preceding  acts,  and 
which  indicate  a  legislative  intent  that  greater  strictness 
shall  prevail  in  notifying  the  creditor  of  the  various  pro- 
ceedings in  bankruptcy." 

Subd.  8,  sec.  7,  of  the  Bankruptcy  Act  of  1898  [Act  July 
1,  1898,  ch.  541,  30  U.  S.  Stats,  at  Large,  548 ;  U.  S.  Comp. 
Vol.  130-27 
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Stat  1901^  p.  3425]  provides  that  the  schedule  shall  contain 
a  list  of  the  bankrupt's  creditors,  ^^showing  their  residenoea,  if 
kno^vm,  if  unknown,  that  fact  to  be  stated,  the  amounts  due 
each  of  them,  the  consideration  thereof,  the  security  held  by 
them,  if  any.  .  .  ."  Under  the  strict  rule  which  prevails 
respecting  the  scheduling  of  debts  by  the  bankrupt,  we  think 
it  clear  that  the  debt  of  A.  Custard  was  not  duly  scheduled, 
within  the  meaning  of  the  Bankruptcy  Act,  by  the  appear- 
ance of  the  name  ^^A.  Castard''  in  the  schedule.  Therefore, 
since  A.  Custard,  respondent,  had  no  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings,  the  debt  sued  upon  was 
not  discharged,  and  the  judgment  of  the  court  below,  there- 
fore, must  be  ^rmed. 

By  the  Court, — ^Judgment  affirmed. 


BoESSK,  Appellant,  vs.  Fbtebson,  Respondent 

December  8,  1906-Wanuary  8,  1907, 

€08t8:  Actions  to  enforce  mechanics*  Hens. 

1.  The  statute  authorizing  trial  courts  to  allow  partial  costs  in  their 

discretion  in  equitable  actions  applies  to  actions  to  enforce 
mechanics'  liens. 

2.  Where,  in  an  action  to  enforce  a  mechanic's  lien,  the  court  al- 

lowed but  $10  for  costs  and  disbursements,  it  was  held  that 
the  circumstances  shown  by  the  record  did  not  so  clearly  show 
abuse  of  discretion  as  to  warrant  reversing  the  action  of  the 
trial  court  , 

Appe-vl  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  Goodland,  Circuit  Judge.    Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Ooodrich  &  Qoodrick,  and  for  the  respondent  on  that  of 
Foster  &  Morson. 
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WiwsLOW,  J.  This  is  an  action  to  foreclose  a  mechanic's 
lien  for  $24.30  in  which  the  plaintiff  obtained  judgment 
The  court  allowed  but  $10  for  costs  and  disbursements,  and 
the  plaintiff  appeals  from  that  part  of  the  judgment  refusing 
to  allow  a  full  bill  of  costs.  The  case  is  practically  ruled  by 
Charles  v.  Godfrey,  125  Wis.  594,  104  K  W.  814,  in  which 
it  was  held  that  the  statute  authorizing  trial  courts  to  allow 
partial  costs  in  their  discretion  in  equitable  actions  applies 
to  mechanic's  lien  actions.  It  is  urged  that  in  the  present 
<»se  the  discretion  was  abused,  but  we  have  been  unable  to 
reach  the  conclusion  that  the  circumstances  so  clearly  show 
abuse  of  discretion  as  to  warrant  the  court  in  reversing  the 
action  of  the  trial  court 

By  the  Court — Judgment  ajQSrmeA 


Steinbioco  and  another,  Bespondents,  vs.   Saltzmait  and 
wife.  Appellants. 

December  8,  lOOS-^anuary  8,  1907. 

Appeal  and  error:  Appealable  orders:  Action  to  recover  real  prop- 
ertp:  Ejectment  or  9Uit  in  equity?  Pleading:  Fraud:  Matters  of 
public  record:  Executors  and  administrators:  Appointment :Y€h 
lidity:  Collateral  attack:  Laches:  Infants. 

1.  An  order  striking  out  a  demurrer  as  Irregular  is  not  appealable. 

2.  If  a  person  has  the  legal  title  to  lands  and  is  entitled  to  the 

possession  thereof  as  against  another  wrongfully  withholding 
the  same,  and  such  person's  right  involves  fraud  on  the  part 
of  such  other,  which  right  must  be  established  by  evidence 
aliunde  the  record,  such  person  may  sue  in  ejectment  for  his 
vindication  though  he  may  also  sue  in  equity. 

3.  In  pleading  fraud  the  facts  in  respect  to  the  matter  should  be 

stated. 

4.  In  pleading  a  matter  relating  to  the. existence  or  nonexistence 

of  a  public  record  the  truth  of  which  is  readily  ascertainable, 
allegations  in  respect  thereto  on  information  and  belief  are  not 
sufficient 
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5.  When  a  cause  for  administering  the  estate  of  a  deceased  person 

exists  and  application  is  made  therefor  to  the  proper  court, 
neither  the  circumstance  that  it  is  not  made  by  a  person  en- 
titled to  the  administration  or  that  a  person  not  so  entitled  is 
appointed  so  far  vitiates  the  proceedings  as  to  render  the  ap- 
pointment wholly  void;  it  is  voidable,  only  by  some  appro- 
priate direct  proceeding,  not  by  collateral  attack. 

6.  When  a  person  more  than  twelve  years  after  arriving  at  his  ma- 

jority invokes  equity  jurisdiction  for  relief  from  acts  which 
occurred  more  than  twenty-five  years  prior  thereto,  his  plead- 
ing should  state  some  reasonable  excuse  for  the  delay 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  orders  of  the  circuit  court  for  Shawano 
county :  John  Goodland,  Circuit  Judge.  One  order  affirmed; 
the  other  appeal  dismissed. 

The  following  shows  so  much  of  the  complaint  as  is  neces- 
sary to  be  considered : 

Carl  Steinberg  died  intestate  July  6,  1878,  leaving  a 
widow,  Emelie  Steinberg,  and  three  children  by  a  former 
wife,  two  being  the  plaintiffs  in  this  action  and  the  other 
named  Wehilm  Steinberg.  The  latter  before  the  commence- 
ment of  this  action  duly  transferred  his  interest  in  the  lands 
hereinafter  described  to  the  plaintiffs  and  they  now  own  the 
same.  When  Carl  Steinberg  died  his  son  David  was  five 
years  old  and  his  daughter  Martha  was  six  years  old.  The 
widow  Emilie  and  the  children  were  the  only  next  of  kin  and 
heirs  at  law  of  the  deceased.  He  left  the  north  half  (N".  J) 
of  the  southeast  quarter  (S.  E.  \)  of  section  twenty-two  (22), 
township  twenty-seven  (27),  range  thirteen  (13)  east,  in 
Shawano  county,  Wisconsin,  tlie  northeast  quarter  {^.  E.  \) 
of  the  southeast  quarter  (S.  E.  i)  being  his  homestead  upon' 
which  the  family  resided.  He  also  left  personal  property  of 
the  value  of  about  $600  or  $700  and  debts  to  the  amount  of 
$400  or  $500.  The  value  of  the  estate  was  about  $1,600. 
Shortly  after  he  died  Gottlieb  Saltzman  presented  to  the  pro- 
bate court  of  Shawano  county  a  petition  for  administration 
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of  the  estate,  which  was  the  only  petition  ever  filed  in  the  mat- 
ter, and  was  in  the  following  words : 

"The  petition  of  Gottlieb  Saltzman  of  said  county,  respect- 
fully represents  that  Carl  Steinberg,  late  of  the  town  of  Sen- 
eca, Shawano  county,  and  state  of  Wisconsin,  on  the  6th  day 
of  July,  1878,  at  the  city  of  New  London,  Waupaca  county, 
Wisconsin,  died  intestate,  as  your  petitioner  believes;  no 
last  will  or  testament  having  been  found  or  being  known  to 
exist.  That  the  said  deceased  left  a  widow  (Emelie  Stein- 
berg) and  three  children  by  a  former  wife,  viz.:  Wehilm, 
aged  eight  years;  Martha^  aged  six  years;  and  David  of  the 
age  of  five  years,  who  with  said  wife  constitute  the  family 
of  said  deceased. 

"That  said  deceased  left  goods,  chattels,  and  personal  prop- 
erty within  the  county  and  state  to  the  probable  amount  of 
five  hundred  dollars,  as  your  petitioner  is  informed  and  be- 
lieves. That  said  deceased,  as  your  petitioner  is  informed 
and  believes,  left  real  estate  to  the  probable  amount  of  eleven 
hundred  dollars.  That  said  deceased  left  debts  due  and  un- 
paid to  the  probable  amount  of  six  hundred  dollars. 

"Your  petitioner  also  represents  that  he  is  half-brother  to 
the  said  deceased  Carl  Steinberg. 

"Tour  petitioner  being  desirous  that  the  estate  of  the  said 
deceased  be  legally  administered,  would  pray  that  adminis- 
tration thereof  be  granted  unto  Herman  Kleman  of  said 
town  of  Seneca,  and  in  the  county  and  state  aforesaid,  and 
that  appraisers  be  appointed  pursuant  to  the  statutes  in  such 
cases  made  and  provided  according  to  the  rules  and  practice 
of  this  court.  G.  Saltzman." 

It  was  verified. 

The  probate  court  ordered  a  hearing  on  such  petition  and 
November  25,  1878,  granted  the  same  and  the  administrator 
appointed,  in  form,  qualified  as  such,  and  thereafter  proceeded 
to  sell  and  dispose  of  the  estate.  Plaintiffs  allege  on  informa- 
tion and  belief  that  he  disposed  of  the  property  for  an  in- 
adequate consideration  and  did  not  attempt  to  obtain  the  full 
value  therefor  and  that  defendants  received  the  greater  part 
thereof  for  a  grossly  inadequate  consideration,  the  transaQ- 
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tion  being  for  the  purpose  of  defrauding  the  children  of  the 
deceased.  April  4^  1879^  after  disposing  of  the  personal 
property,  the  administrator  made  application  to  the  probate 
court,  for  leave  to  sell  the  real  estate.  «The  following  is  the 
only  petition  in  that  regard  filed  in  the  matter :  (It  was  veri- 
fied, but  that  part  we  omit.) 

"The  petition  of  Herman  Kleman  respectfully  represents, 
that  the  total  amount  of  personal  estate  that  has  come  to  hia 
hands  as  administrator  is  the  sum  of  one  hundred  ninety- 
three  dollars.  That  said  amount  has  been  disposed  of  in 
paying  tUe  expense  of  administration,  the  necessary  funeral 
expenses,  and  part  of  the  debts  of  said  deceased. 

"That  the  debts  now  outstanding  and  unpaid  against  the 
estate  of  said  deceased  amount  to  about  the  sum  of  five  hun- 
dred dollars,  as  your  petitioner  believes. 

"That  the  said  deceased  died  seised  of  the  following  de- 
scribed real  estate,  situate,  lying,  and  being  in  the  county  of 
Shawano  and  state  of  Wisconsin,  to  wit:  The  north  half  of 
the  northeast  quarter  of  section  twenty-two,  township  twenty- 
seven,  range  thirteen  east ;  eighty  acres. 

"That  it  was  necessary  to  sell  all  of  said  real  estate  in 
order  to  pay  said  debts,  and  your  petitioner  would  therefore 
pray  that  a  license  be  to  him  granted  to  sell  the  all  of  said 
real  estate  and  he  will  forever  pray. 

"Dated  at  Seneca,  the  4th  day  of  April,  1879. 

"H.  Kleman,  Administrator." 

Plaintiffs  allege  on  information  and  belief  that  no  license 
or  authority  to  sell  said  real  estate  was  granted  by  the  pro- 
bate court,  but  that  nevertheless  the  administrator,  August 
7,  1879,  as  such,  sold  and  conveyed  the  same  to  August  Saltz- 
man  for  the  expressed  consideration  of  $1,300,  but  plaintiffs 
allege  on  information  and  belief  that  no  part  of  such  consid- 
eration was  paid.  Before  such  sale  said  Emelie  Steinberg 
was  married  to  the  defendant  August  Saltzman,  After  the 
disposal  of  all  of  the  property  aforesaid  the  administrator 
filed,  in  form,  an  account  of  his  administration  in  the  probate 
court,  showing  payment  to  the  widow  of  the  deceased  a  large 
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share  of  the  estate  after  her  marriage  af oresaid;  and  a  large 
amount  of  money  paid  for  purposes  and  uses  unauthorized 
hy  law  and  unwarranted  by  the  circumstances^  and  a  balance 
in  his  hands  of  $350.  The  said  balanoe  has  not  been  paid 
to  the  heirs  nor  have  they  received  any  benefit  therefrom. 
The  administrator^  Gottlieb  Saltzman,  and  others  unlawfully 
and  fraudulently  conspired  with  the  defendants  to  cheat  and 
defraud  the  plaintiffs  out  of  their  rightful  inheritance,  the 
same  being  the  property  aforesaid.  The  children  of  the  de- 
ceased were  kept  by  defendants  until  they  were  of  age,  or 
nearly  so,  in  ignorance  not  only  of  their  father's  estate,  but  of 
all  matters  in  relation  thereto,  and  without  education.  They 
were  unable  to  speak  English  to  any  extent  and  were  isolated 
upon  the  farm^  and  not  permitted  to  mingle  with  outside 
people,  and  great  pains  were  taken  to  keep  them  in  total 
ignorance  of  their  father's  estate  and  of  their  rights.  They 
did  not  know  or  have  any  knowledge  or  information  in  regard 
thereto  imtil  June,  1905,  when  they  were  informed  of  the 
situation  and  immediately  commenced  an  investigation  of  the 
same.  The  defendants  claim  title  to  the  land  mentioned 
under  the  deed  aforesaid  and  are,  and  for  many  years  have 
been,  in  possession  of  the  same  and  in  the  enjoyment  thereof, 
to  the  injury  of  the  plaintiffs,  and  refuse  to  surrender  their 
possession  to  the  plaintiffs  or  to  account  to  them.  Plaintiffs 
pray  judgment  that  the  deed  aforesaid  be  declared  void; 
that  plaintiffs'  title  to  the  land  be  affirmed ;  that  defendants 
be  barred  from  any  right  thereto,  and  that  plaintiffs  have 
such  other  relief  as  to  the  court  may  seem  just. 

The  defendants  demurred  to  the  complaint  (1)  for  de- 
fect of  parties  defendant,  (2)  for  want  of  jurisdiction  of  the 
court  of  the  subject  of  the  action,  (3)  for  misjoinder  of 
causes  of  action,  (4)  for  insuflSciency  of  facts  stated  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled  with 
leave  to  the  defendants  to  answer  within  twenty  days  upon 
payment  of  $10  costs.     Within  such  time  the  terms  were 
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complied  with  and  a  second  demurrer  was  served,  stating  the 
same  grounds  afi  before  with* the  additional  ground  that  the 
action  was  not  commenced  within  the  time  limited  by  law; 
the  following  sections  of  the  Statutes  of  1898  being  referred 
to:  Sec.  4221,  subd.  4,  and  sees.  4233,  4251,  4207,  4211,  and 
3918.  Such  demurrer  on  motion  was  stricken  out  as  frivolous, 
the  order  in  that  regard  being  as  follows : 

"It  is  ordered:  That  the  said  second  demurrer  was  irregu- 
larly interposed  for  the  reason  that  a  former  demurrer  cover- 
ing the  same  grounds  with  the  exception  of  setting  up  the 
statute  of  limitations  (the  question  of  laches  having  been 
fuUy  argued  on  the  argument  of  the  first  demurrer),  which 
demurrer  was  overruled  with  leave  given  the  defendants  to 
answer  within  twenty  days  on  payment  of  ten  dollars  costs ; 
said  second  demurrer  having  been  interposed  without  leave  of 
court  although  the  above-named  ten  dollars  having  been  paid 
and  retained  by  plaintiffs'  attorney,  and  he  having  admitted 
due  and  personal  service  upon  said  second  demurrer,  but 
plaintiffs'  attorney  offering  in  open  court  to  repay  said  ten  dol- 
lars to  defendants'  attorneys  while  arguments  were  in  progress, 
which  defendants'  attorneys  refused  to  accept 

"It  is  further  ordered  that  defendants  have  twenty  days 
in  which  to  answer  without  costs. 

"Dated  this  21Bth  day  of  June,  1906. 

"John  Qoodland,  Circuit  Judge." 

The  defendants  appeal  from  both  orders. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Eberlein  <&  Eherlein,  and  for  the  respondents  on  that  of 
John  F.  Hooper. 

Mabshall,  J.  The  order  striking  out  the  second  demurrer 
is  not  appealable,  not  being  specified  as  such  in  the  appeal 
statute  (sec.  3069,  Stats.  1898).  That  is  ruled  by  OianelU 
V.  Bigelow,  92  Wis.  267,  65  N.  W.  1030,  and  Jacobs  v. 
Beebe,  95  Wis.  389,  70  N.  W.  468. 

Appellants'  counsel  suggest  that  if  the  county  court  failed 
to  obtain  jurisdiction  to  appoint  Herman  Kleman  adminis- 
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trator,  as  respondents'  counsel  contend,  then  since  the  com- 
plaint shows  that  appellants  are  in  possession  of  the  properly 
respondents'  remedy  is  by  an  action  in  ejectment.  The  an- 
swer to  that  is  that  where  a  person  claims  the  legal  title  to 
land  and  right  of  possession  as  against  another,  unjustly 
withholding  the  same,  if  such  person  in  order  to  prove  his 
title  must  resort  to  evidence  aliunde  the  record,  and  facts 
sho^'ing  fraud  on  the  part  of  his  adversary,  he  may  sue  in 
equity,  though  he  might,  if  he  choose,  sue  at  law.  Burrows 
V.  Rutledge,  76  Wis.  22,  44  N.  W.  847 ;  Swihart  v.  Earless, 
93  Wis.  211,  67  K  W.  413;  Gibson  v.  Gibson,  102  Wis.  501, 
78  K  W.  917. 

The  further  claim  is  made  that  the  allegations  of  the  com- 
plaint on  the  question  of  fraud  are  mere  general  statements ; 
not  complying  with  the  rule  that  the  facts  claimed  to  con- 
stitute the  fraud,  not  mere  conclusions,  must  be  pleaded. 
RUey  V.  Riley,  34  Wis.  372 ;  Crowley  v.  Hides,  98  Wis.  566, 
74  N.  W.  348.  That  claim  does  not  appear  to  be  well  taken 
to  the  extent  of  rendering  the  pleading  open  to  attack  for  in- 
sufficiency. It  states  facts  showing  that  a  person,  not  en- 
titled as  matter  of  right  to  administratioti,  was  appointed  to 
the  trust;  that  he  disposed  of  the  personal  property  of  the 
estate  for  an  inadequate  consideration,  most  of  it  going  to 
the  appellants;  that  the  real  estate  including  the  homestead, 
which  was  not  liable  to  sale  for  the  payment  of  debts,  was 
sold  for  that  purpose  without  any  licence  authorizing  the 
same ;  that  such  acts  and  others  mentioned  were  done  in  con- 
suiomation  of  a  conspiracy  between  the  administrator,  the 
person  who  petitioned  for  his  appointment,  and  the  appel- 
lants to  cheat  respondents  out  of  their  property,  and  that  ap- 
pellants concealed  the  facts  of  the  matter  from  respondents 
for  many  years  and  during  their  minority  by  isolating  them 
on  a  farm,  bringing  them  up  in  ignorance  and  preventing 
them  from  associating  with  outside  people.  Whether  the 
allegation  on  information  and  belief  that  no  license  to  sell 
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the  real  estate  was  obtained  is  sufScient  under  Union  L.  Co^ 
V.  Chippewa  Co.  47  Wis.  245,  2  N.  W.  281,  to  raise  that 
question  because  it  appertains  to  matters  of  public  record  is 
not  controlling  in  face  of  the  other  allegations.  On  the  whole, 
though  some  of  the  allegations  of  the  complaint  on  the  sub- 
ject of  fraud  are  quite  general,  it  seems  that  facts  in  respect 
to  the  matter  are  sufficientlj  pleaded  to  save  the  pleading 
from  the  charge  of  insufficiency. 

It  is  contended  by  respondents  that  the  petition  for  ad- 
ministration was  fatally  defective  because  not  made  by  a 
person  entitled  to  administration,  and  that  the  order  of  ap- 
pointment is  void  because  the  person  named  as  administrator 
was  not  entitled  thereto,  so  far  as  appears  by  the  petition, 
under  sec.  3807,  Stats.  1898.  The  rule  in  Michigan  under 
a  statute  similar  to  ours  is  as  counsel  contend*  However,, 
this  court  has  never  given  countenance  thereto.  It  was  held 
in  Branson  v.  Burnett^  2  Pin.  185,  that  the  appointment  of 
a  person  as  administrator,  not  entitled  thereto  by  law,  "was, 
in  the  highest  degree,  irregular,  though  not  perhaps  entirely 
void."  That  decision  has  stood  without  criticism  for  over 
fifty  years.  The  suggestion  that  such  an  appointment  is 
probably  erroneous  only,  has  doubtless  been  relied  upon  time 
and  again  since  the  decision  was  made,  till  it  has  come  to  be 
understood  that  mere  failure  to  state  in  the  petition  for  ad- 
ministration all  facts  requisite  to  entitle  the  person  named 
as  administrator  to  the  appointment,  sufficient  being  shown 
to  indicate  that  a  cause  for  administration  exists  and  that 
the  application  is  in  the  proper  jurisdiction,  or  failure  to- 
appoint  as  administrator  a  person  designated  by  the  statutes, 
is  not  such  a  defect  as  to  render  the  administration  proceed- 
ings initiated  by  the  petition  wholly  void.  That  is  supported 
by  Taylor  v.  Hosick,  13  Kan.  518,  where  letters  of  adminis- 
tration were  issued  to  a  person  not  a  relative,  contrary  to  the 
statute,  and  Kelly  v.  West,  80  K  Y.  139 ;  Mayhin  v.  Knigh- 
ton, 67  Ga*  103 ;  Barclay  v.  Kimsey,  72  Ga.  725 ;  Emerson 
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V.  Ross's  Ex'x,  17  Fla.  122 ;  Martin  v.  Bobinsan,  67  Tex. 
368,  3  S.  W.  560 ;  Vamell  v.  League,  9  Lea,  158 ;  Moreland 
V.  Lawrence,  23  Minn.  84;  Pick  v.  Strong,  26  Minn.  303, 
3  N.  W.  697;  Emery  v.  Hildreth,  2  Gray,  228;  Mut.  Ben. 
L.  Ins.  Co.  V.  Tisdale,  91  U.  S.  238. 

Onr  latest  decisicmB  touching  the  subject  are  in  harmony 
with  Brvnson  v.  Burnett  and  the  cases  cited.  In  Welsh  v. 
Manwaring,  120  Wis.  377,  98  K  W.  214,  failure  to  appoint 
as  administrator  one  competent  therefor  by  statute  was  treated 
as  judicial  error,  and  in  Perkins  v.  Owen,  123  Wis.  238,  101 
N.  W.  415,  the  appointment  of  an  administrator  where  it 
turned  out  later  that  no  such  appointment  was  necessary  be- 
cause of  there  being  a  will  was  likewise  treated.  The  same 
principle  was  approved  in  Jordan  v.  C.  <&  N.  W.  B.  Co.  125 
Wis.  581,  104  K  W.  803,  where  the  following  language  of 
Marshall,  C.  J.,  in  Oriffith  v.  Frazier,  8  Cranch,  9,  23, 
was  cited  with  approval : 

"In  the  common  case  of  intestacy  it  is  clear  that  letters  of 
administration  must  be  granted  to  some  person  by  the  ordi- 
nary [having  the  power  of  our  county  court],  and,  though 
they  should  be  granted  to  one  not  entitled  by  law,  still  the 
act  is  binding  until  annulled  by  the  competent  authority, 
because  he  had  power  to  grant  letters  of  administration  in 
the  case." 

In  Pick  V.  Strong,  supra,  the  court  passed  upon  the  identi- 
cal question  we  have  here  in  this  decisive  language : 

"The  letters  of  administration  were  introduced  on  the  trial. 
They  w^ere,  in  this  action,  conclusive  of  the  regularity  of  the 
proceedings  resulting  in  their  issuance.  That  they  were 
issued  to  one  not  entitled  to  them,  or  upon  tirj  application  of 
one  who  had  no  right  to  make  such  application,  is  an  objec- 
tion which  could  be  made  only  on  appeal  from  the  order 
granting  them,  or,  if  such  application  conld  be  made,  upon 
an  application  to  the  probate  court  to  vacate  them.  They 
cannot  be  attacked  for  such  reasons  in  a  collateral  proceed- 
ing." 
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The  only  case  of  any  significance  to  the  contrary  of  the 
foregoing  except  those  decided  by  the  supreme  court  of 
Michigan,  so  far  as  we  can  discover,  is  Underwood  v.  Under- 
wood's Admr,  111  Ky.  9G6,  65  S.  W.  130.  The  opinion  of 
the  court  there  is  tery  brief  and  without  supporting  author- 
ities. There  is  a  very  able  dissenting  opinion  wherein  Brun- 
son  V.  Burnett  J  2  Pin.  185,  is  given  first  place  in  support 
of  the  principle  maintained.  The  learned  judge  gave  ex- 
pression to  his  views  thus: 

"No  authority  is  cited  by  the  court  to  sustain  the  conclu- 
sion it  reaches,  which  is  in  conflict  with  all  the  authorities 
that  I  have  been  able  to  find.  If  the  order  of  the  county  court 
in  this  case  is  void,  then  the  sureties  of  the  public  adminis- 
trator were  not  responsible  for  his  acts  in  administering  the 
estate,  and  sales  by  him  passed  no  title,  for  if  the  order  was 
void  he  stood  as  if  he  had  taken  charge  of  the  estate  without 
any  order  of  court;  and  much  graver  consequences  may,  it 
seems  to  me,  result  from  the  rule  laid  down  by  the  court  than 
from  that  which  the  lawmaking  branch  of  the  government 
has  seen  proper  to  prescribe.  ...  In  all  the  states  or  nearly 
all,  provision  is  made  for  administration  by  a  public  officer, 
and  nowhere,  so  far  as  I  have  been  able  to  find,  has  departure 
by  the  probate  court  from  the  directions  of  the  statute  been 
held  to  make  its  order  void.'' 

And  also  this : 

"The  universal  current  of  authority  is  that  in  such  matters 
the  judgments  of  the  county  courts  cannot  be  attacked  collat- 
erally unless  the  person  upon  whose  estate  administration  is 
granted  was  not  in  fact  dead  or  did  not  reside  in  the  county.'' 

The  allegations  of  the  complaint  on  information  and  belief 
challenging  the  validity  of  appellants'  title  upon  the  ground 
that  no  license  to  sell  the  realty  was  granted,  it  is  insisted,  are 
not  sufficient  to  raise  such  question.  That  seems  to  be  ruled 
in  appellants'  favor  by  Union  L.  Co,  v.  Chippewa  Co,  47  Wis. 
246,  2  N.  W.  281;  State  v.  McGarry,  21  Wis.  496;  MUls  v. 
Jefferson,  20  Wis.  50.  Respondents  could  easily  have  ascer- 
tained whether  there  was  a  record  of  anv  license  to  sell  the 
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realty,  and,  if  there  was  none,  have  alleged  the  fact  positively. 
That  would  have  been  warranted. 

Counsel  for  appellants  further  contend  that  the  allegation 
of  the  complaint  that  part  of  the  realty  was  not  liable  for  the 
payment  of  debts  because  of  its  being  a  homestead,  which  upon 
the  facts  stated  under  the  statute  descended  to  respondents 
free  from  the  claims  of  creditors,  is  immaterial,  since  sec. 
3884,  Stats.  1898,  existed  at  the  time  of  the  sale  and  author- 
ized a  sale  of  the  homestead  with  other  lands  if  the  whole  was 
incumbered  by  a  mortgage,  and  that  it  should  be  presumed 
that  such  condition  existed,  since  it  is  not  negatived  by  the 
complaint  If  any  such  negative  was  required  it  seems  that 
the  copy  of  the  petition  for  the  sale,  which  was  made  a  part 
of  the  complaint  and  shows  no  special  circumstances  satisfy- 
ing the  statute  referred  to,  is  sufficient.  As  the  respondents' 
case  stands  on  the  complaint  the  whole  legal  title  to  the  home- 
stead was  in  them  from  the  time  of  the  second  marriage  of 
their  stepmother,  free  from  any  right  of  interference  by  the 
administrator,  and  the  sale  of  it  for  the  purposes  stated  in 
the  petition  was  without  authority  of  law  and  void.  It  was 
expressly  exempted  from  such  sale  by  sec  3874,  Stats.  1898, 
which  existed  at  the  time  of  the  proceedings  in  question.  So 
the  alleged  sale  did  not  pass  any  title  to  the  property.  Here 
there  was  no  adjudication,  so  far  as  appears,  either  that  the 
lands  did  not  include  a  homestead  or  that  facts  existed  per- 
mitting a  sale  of  the  homestead.  There  was  a  petition  to  sell 
the  lands  as  if  no  question  of  homestead  was  involved,  and 
the  sale  presumably  was  m^de  accordingly.  Of  course,  imder 
such  circumstances  a  purchaser  could  obtain  no  better  title 
than  he  would  to  land  bought  by  him  at  an  administrator's 
sale  which  did  not  belong  to  the  intestate  at  the  time  of  his 
decease.  * 

The  only  remaining  question  presented  that  need  be  con- 
sidered, since  the  second  demurrer  cannot  be  r^arded  as  be- 
fore us,  is :  Does  the  complaint  as  matter  of  law  show  fatal 
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laches  an  the  part  of  respondents  t  Appellants'  counsel  earn- 
estly insist  that  such  is  the  case^  in  that  it  appears  that  some 
twelve  years  elapsed  after  respondents  attained  their  majority 
before  the  action  was  commenced,  during  which  time  the  rec- 
ords of  the  county  court  would  have  informed  them  of  suffi- 
cient facts  to  at  least  have  moved  them^  as  persons  of  ordinaTy 
prudence,  to  make  such  an  investigation  as  would  have  led  to 
a  discovery  of  all  the  circumstances  pleaded,  and  that  the 
<iompIaint  does  not  state  facts  excusing  the  long  delay.  Bog- 
era  V.  Van  NortvncJe,  87  Wis.  414,  58  N.  W.  757,  and  similar 
authorities  are  referred  to. 

That  case  does  not  seem  to  control  because  it  went  upon  the 
theory  that  plaintifF  had  actual  knowledge  of  such  facts  as  if 
acted  upon  with  reasonable  diligence  would  have  led  to  a  full 
discovery.  Other  cases  cited,  and  many  others  that  might  be 
referred  to,  turned  upon  the  same  theory.  In  the  Van  Nort- 
wick  Case  plaintiffs  knowledge  of  suggestive  facts  was  estab- 
lished upon  the  trial.  Here  the  complaint  states  that  re- 
spondents did  not  discover  the  condition  of  things  detailed 
till  shortiy  before  the  action  was  commenced,  and  in  June, 
1906.  There  is  no  fact  or  facts  disclosed  which  necessarily 
suggest  that  respondents  are  chargeable  with  having  earlier 
obtained  knowledge  sufficient  to  put  them  upon  inquiry. 
What  may  be  shown  on  a  trial  by  way  of  defense^  and  to 
ivhat  extent  respondents  may  fail  to  establish  the  conditions 
pleaded  excusing  their  delay,  are  far  different  questions. 

The  complaint  states  in  substance  as  an  excuse  for  the  late 
discovery,  as  substantially  before  indicated,  that  when  re- 
spondents' father  died  they  were  too  young  to  appreciate  their 
rights ;  that  they  were  brought  up  in  ignorance  by  the  defend- 
ants, kept  isolated  on  the  farm  for  many  years  after  the  death 
of  the  father  and  prevented  from  mingling  with  outside  peo- 
ple, great  pains  being  taken  in  that  regard,  all  for  the  pur- 
pose of  guarding  against  their  discovering  the  facts  as  to  their 
rights.    It  would  not  be  unreasonable  for  persons  so  treated 
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from  early  childhood^  when  tEej  would  not  be  expected  to  ap- 
preciate their  position^  till  their  majority,  not  to  suspect  their 
relation  to  proper^  treated  as  it  is  alleged  the  property  in 
question  was,  or  to  inspect  pubUc  records  in  respect  thereto, 
till  by  accident  or  good  fortune  some  fact  or  facts  came  to 
their  notice  putting  them  upon  inquiry. 

True,  as  claimed,  where  laches  is  in  issue  the  plaintiff  is 
chargeable  with  such  notice  as  he  might  have  obtained  by  in> 
vestigation,  provided  the  facts  already  known  to  him  were 
such  as  to  put  a  man  of  ordinary  prudence  on  inquiry,  which 
if  pursued  would  bring  home  to  him  the  real  situation  (Rog- 
ers V.  Van  Nortwich,  supra;  Melms  v.  Pahst  B.  Co.  93  Wis. 
140,  66  M".  W.  244),  and  a  complaint  in  a  case  of  this  sort 
should  show  the  particular  wrongful  acts,  when  they  were 
perpetrated,  and  if  so  long  before  action  as  to  suggest  laches, 
when  the  discovery  was  made  and  what  the  discovery  was. 
But  that  under  our  liberal  rules  of  pleading  is  satisfied  if  the 
facts  expressly  and  inferentially  pleaded  fairly  cover  the  sub- 
ject Here  sufficient  was  stated  to  constitute  a  fraudulent 
and  illegal  appropriation  or  disposition  of  respondents'  prop- 
erty, and  the  statement  that  they  did  not  have  any  knowledge 
of  the  facts  until  June,  1905,  when  they  were  informed  of 
the  situation  and  immediately  commenced  an  investigation, 
inferentially  pleaded  that  in  June,  1905,  they  for  the  first 
time  obtained  information  in  respect  to  their  being  the  real 
owners  of  the  real  estate  in  question,  and  the  manner  in  which 
they  had  been  deprived  of  their  property,  as  alleged. 

We  wiU  not  pursue  this  subject  further  or  attempt  to  dis- 
cuss the  cases  cited,  and  the  many  judicial  authorities  at 
hand,  shovring  that  our  decision  is  fully  justified  thereby. 
Such  a  treatment  of  the  case  would  require  a  very  long  opin- 
ion without  serving  any  valuable  purpose.  Every  case  of  this 
sort  must  stand  or  fall  on  its  own  peculiar  facts.  That  which 
constitutes  fatal  laches  under  some  circumstances  will  not 
under  others.    It  is  one  thing  to  condemn  an  alleged  cause  of 
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action  for  laches  on  the  evidence  produced,  and  quite  another 
to  condemn  a  complaint  as*  insufficient  on  the  ground  of  laches 
disclosed  thereby.  In  the  latter  situation  all  facts  are  pre- 
sumed to  exist  which  are  reasonably  inferable  from  those 
pleaded  and  laches  is  not  presumed.  In  the  former  such  facts 
only  are  recognized  as  are  established  by  evidence  to  a  rea- 
sonable certainty.  It  may  be,  as  before  indicated,  that  fatal 
laches  can  be  shown  by  the  evidence  upon  the  trial  of  this 
case  and  that  respondents  cannot  make  out  a  case  showing 
themselves  not  guilty  of  such  laches,  but  the  allegations  of  the 
complaint  are  full  enough  to  show  a  probable  ground  for  re- 
lief. 

Thus  it  is  considered  that  the  complaint  shows  a  cause  of 
action  for  recovery  of  the  whole  land  in  question  because  of 
its  having  been  obtained  by  fraud,  and  especially  to  recover 
the  homestead  forty  because  it  was  sold  without  authority  of 
law. 

By  the  Court. — ^The  appeal  from  the  order  striking  out  the 
second  deniurrer  is  dismissed,  and  the  order  overruling  the 
first  demurrer  is  affirmed* 


Stark,  Appellant,  vs.  Hubbe  Manufacturing  Company, 

Respondent. 

UecCTfiber  8,  1906— January  8,  1907. 

Mortgages:  Assignment  toith  warranty:  Discharge  of  prior  incum- 
hrances:  Measure  of  damages:  Practice:  Notice  of  application 
for  judgment:  Appeal  and  error. 

1.  A  holder  of  security,  who  is  obliged  to  pay  a  prior  lien  in  order 

to  protect  his  own,  has  no  right  to  damages  against  a  war- 
rantor without  allegation  and  proof  of  inability  to  coUect  his 
own  debt  in  full  after  reimbursing  himself  the  amount  paid  in 
protection  of  his  security. 

2.  Defendant,  a  foreign  corporation  which  had  not  complied  with 

sec.  17706,  Stats.  1898,  by  filing  a  copy  of  its  charter  with  the 
secretary  of  state,  entered  into  a  contract,  at  Appleton,  with 
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citizen^  of  Wisconsin,  whereby  they  gave  it  their  promissory 
note  kiecured  by  chattel  mortgage  on  certain  chattels  belong- 
ing to  them.  Plaintiff,  haying  purchased  such  note  and  mort- 
gage,  brought  an  action  alleging  the  giving  of  such  note  and 
mortgage,  their  assignment  to  him,  and  that,  by  reason  of 
Aoncompliance  with  sec.  1770&,  the  note  and  mortgage  were 
Toid  and  worthless,  whereby  plaintiff  was  obliged  to  pay  cer- 
tain sumd  in  discharge  of  an  execution  letled  upon  the  mort- 
gaged property  under  a  pre-existing  judgment  against  the  mort- 
gagors, which  sums  plaintiff  had  paid  to  the  use  of  defendant, 
and  recovery  of  such  sums  with  interest  was  prayed.  There 
was  no  allegation  either  that  the  signers  of  the  note  were  not 
solvent  and  ready  to  pay  it,  nor  that  the  mortgaged  property 
was  inadequate  to  satisfy  the  Judgment  paid  off  by  plaintiff  and 
also  his  hiortgage  debt,  nor  that  the  mortgage  debt  had  not 
been  paid  and  satisfied.    On  demurrer  to  the  complaint,  held: 

(1)  The  complaint  failed  to  show  that  plaintiff  had  as  yet 
differed  any  loss  or  damage. 

(2)  Assuming,  as  alleged,  that  the  mortgage  was  wholly  in- 
valid and  void,  conferring  no  lien  at  all,  there  was  neither  rea- 
son nor  necessity  for  plaintiff  to  discharge  any  prior  liens  or 
incumbrances,  since  such  payment  could  not  be  necessary  ti 
protect  plaintiffs  interest,  for  he  had  none. 

(3)  Plaintiff's  measure  of  damages,  if  he  was  wholly  un- 
able to  collect  his  debt,  would  be  the  price  paid  by  him  to  de- 
fendant, or  at  most  the  amount  of  the  debt. 

(4)  Plaintiff  could  not  charge  defendant  with  the  result  of 
his  own  gratuitous  and  useless  act  in  buying  up  or  paying  off 
any  other  debt  of  the  mortgagors,  since  no  such  act  could 
have  been  within  the  contemplation  of  the  parties  as  a  prob- 
able result  of  a  breach  of  warranty  of  the  validity  of  the  mort- 
gage. 

3.  One  in  peril  from  breach  of  a  wfirranty  must  exercise  Reason- 
able diligence  to  minimize  damages,  and,  if  his  rights  against 
property  or  third  persons  are  lost  by  his  own  neglect,  he  can- 
not hold  the  warrantor  responsible. 

[4.  Whether,  on  sustaining  a  demurrer  to  a  complaint  and  granting 
leave  to  answer  on  terms,  omission  of  notice  to  the  plaintiff 
6t  application  for  judgment  on  failure  to  plead  within  the  time 
allowed  is  of  itself  a  fatal  error,  or  merely  such  an  irregu- 
larity in  procedure  that  reversal  need  not  result  unless.  In 
some  form  of  application  to  the  trial  court,  appellant  (plaintiff 
below)  shall  have  made  affirmatively  to  appear  that  he  has 
suffered  substantial  prejudice  thereby,  not  determined,  the  ap- 
pellate court  being  equally  divided  in  opinion  thereon.] 

Vol.130— 28 
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Appeal  from  a  judgment  of  the  circuit  court  lot  Outaga- 
mie county :  John  Goodland,  Circuit  Judge,    Affirmed. 

The  amended  complaint  alleged  that  the  defendant,  being 
a  foreign  corporation  engaged  in  the  state  of  Ohio  in  the  busi- 
ness of  manufacturing  steam  engines  and  boilers  and  various 
agricultural  implements,  which  had  not  complied  with  sec 
,  17706,  Stats,  1898,  by  filing  copy  of  its  charter,  etc.,  with  the 
secretary  of  state,  on  July  17,  1902,  entered  into  contract,  at 
Appleton,  Wisconsin,  with  three  persona  named  Bailey,  there 
resident,  whereby  the  latter  gave  to  the  defendant  their  prom- 
issory note  for  $1,874  and  a  chattel  mortgage  to  secure  the 
same  upon  certain  machinery  belonging  to  them.  On  July 
25th  the  plaintiff  purchased  said  note  and  mortgage  from  the 
defendant  for  $1,675,  and  is  still  the  owner  and  holder  of  the 
same ;  that,  by  reason  of  noncompliance  with  sec.  17706,  said 
note  and  mortgage  were  void  and  worthless,  whereby  plaintiff 
has  been  compelled  to  pay  out  the  sum  of  $571.75  in  dis- 
charge of  an  execution  levied  upon  said  property  under  a  pre- 
existing judgment  against  the  Baileys,  which  sum,  it  is  al- 
leged, the  plaintiff  has  paid  to  the  use  of  the  defendant,  and 
before  this  action  demanded  repayment  thereof.  Recovery 
of  this  ataount  with  interest  from  April,  1904,  was  prayed. 
A  general  demurrer  was  interposed,  which  was  sustained,  with 
leave  to  the  plaintiff  to  serve  amended  complaint  within 
twenty  days  upon  the  payment  of  $10  costs.  Such  order  was 
served  on  the  plaintiff  October  3,  1905.  On  October  30th, 
upon  affidavit  of  failure  to  serve  such  amended  complaint,  but 
without  notice,  defendant  moved  for  judgment,  whereupon 
judgment  was  ordered  and  entered  dismissing  the  complaint, 
and  for  costs,  from  which  judgment  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Oerrit  T.  Thorn  and  for  the  respondent  on  that  of  B,  L. 
Morse. 

Dodge,  J.  Whether  the  complaint  sufficiently  alleges  that 
the  chattel  mortgage  given  defendant  by  the  Baileys  was  such 
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a  contract  as  is  declared  void  by  subd.  10,  sec  17706,  Stats, 
1898,  and  whether  any  warranty  of  validity  of  such  mortgage 
is  shown,  may  be  passed,  for  the  reason  that  there  are  pre- 
sented other  seemingly  insuperable  obstacles  to  the  mainte- 
nance of  this  action.  The  complaint  is  entirely  silent  as  to 
whether  the  debtors  have  made  any  objection  to  the  validity 
of  either  the  note  or  the  chattel  mortgage  sold  plaintiff  by  de- 
fendant We  may  perhaps  guess  that  they  have  not,  since 
plaintiff  makes  no  claim  to  recovery  of  the  price  he  paid,  as 
he  naturally  would  if  he  had  been  unable  to  collect  Viewing 
the  situation,  then,  in  this  light,  namely,  that  the  owners  con- 
cede the  validity  of  the  note  and  mortgage  as  against  them, 
the  plaintiff  is  entitled,  if  invalidity  of  mortgage  against  the 
judgment  creditor  be  conceded,  as  also  defendant's  warranty 
of  such  validity,  to  recover  only  the  damage  which  he  has 
suffered  by  reason  of  the  superior  rights  of  such  judgment 
creditor.  If  plaintiff  were  purchaser  outright  of  a  warranted 
title  to  the  chattels,  bis  damages  would  be  all  that  he  neces- 
sarily paid  to  clear  it  from  any  superior  liens  or  rights 
(Rawle,  Gov.  Tit  [2d  ed.]  158 ;  Johnson  v.  Brice,  102  Wis. 
675,  580,  78  K  W,  1086 ;  Patterson  v.  Cappon,  125  Wis. 
198,  203,  102  N.  W.  1083),  but  he  obtained  by  the  mortgage 
only  a  right  in  the  property  as  security  for  a  specified  amount 
If  he  can  recover  the  full  amount  of  his  secured  debt  he  is  in 
no  wise  damaged  by  the  presence  of  other  and  superior  liens. 
One  holding  a  thousand-dollar  mortgage  on  property  salable 
for  $10,000  is  not  injured  by  a  prior  mortgage  of  $100,  for 
the  security,  after  paying  such  superior  incumbrance,  is  still 
sufficient  to  satisfy  his  rights  therein.  Hence  ar  holder  of  se- 
curity who  is  obliged  to  pay  a  prior  lien  in  order  to  protect  his 
own  has  no  right  to  damages  against  a  warrantor  without  alle- 
gation and  proof  of  inability  to  collect  his  own  debt  in  full 
after  reimbursing  himself  the  amount  paid  in  protection  of  his 
security.  Foster  v.  TaggaH,  54  Wis.  391,  11  N.  W.  793 ; 
Beetle  v.  Anderson,  98  Wis.  5,  73  K  W.  560;  Shaw  v.  Gil- 
leH,  111  Wis.  165,  191,  194,  86  N.  W.  188;  III  T.  <&  8. 
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Bank  v.  Alex.  Stewart  L.  Co,  119  Wis.  54,  65,  94  N.  W.  777. 
There  is  in  this  complaint  no  allegation  either  that  the  sign- 
ers of  the  note  are  not  entirely  solvent  and  ready  to  pay  it,, 
nor  that  the  property  mortgaged  is  not  adequate  to  satisfy  the 
judgment  paid  off  by  plaintiff  and  also  his  mortgage  debt. 
Nay,  it  is  not  even  alleged  that  they  have  not  been  paid  and 
satisfied.  The  complaint,  therefore,  fails  to  show  that  plaint- 
iff has  as  yet  suffered  any  loss  or  damage.  If,  however,  we 
indulge  in  no  assumption  as  to  the  attitude  of  the  mortgagors,, 
and  proceed  to  view  plaintiff's  rights  upon  the  letter  of  the 
complaint,  then  we  have,  as  alleged,  a  wholly  invalid  and 
void  mortgage,  conferring  no  lien  at  all.  In  that  situation 
there  could  be  neither  reason  nor  necessity  for  plaintiff  to 
discharge  any  prior  liens  or  incumbrances.  Such  payment 
could  not  be  necessary  to  protect  his  interest,  for  he  has  none. 
His  measure  of  damages,  if  he  has  been  wholly  unable  to  col- 
lect his  debt,  is  the  price  paid  by  him  to  defendant,  or,  at 
most,  the  amount  of  the  debt  Haihn  v.  Doolitile,  18  Wis. 
196;  Roehl  v.  Volckmann,  103  Wis.  484,  79  N.  W.  755; 
Duecker  v.  Ooeres,  104  Wis.  29,  36,  80  N.  W.  91.  We  do 
not  decide  whether,  under  some  circumstances,  this  amount 
might  be  increased  by  expenses  necessarily  incurred  in  good 
faith  in  attempting  to  defend  or  enforce  his  lien  before  he^ 
discovered  its  invalidity,  for  this  plaintiff  obviously  made 
such  discovery  before  he  paid  the  amo\mt  he  now  seeks  to 
recover.  He  cannot  charge  the  defendant  with  the  results  of 
his  own  gratuitous  and  useless  act  in  buying  up  or  paying  off 
any  other  debt  of  the  mortgagors.  No  such  act  could  have 
been  within  the  contemplation  of  the  parties  as  a  probable  re- 
sult of  the  breach  of  a  warranty  of  the  validity  of  the  mort- 


Another  consideration  precludes  recovery  as  damages  of 
the  specific  sum  paid  to  discharge  this  judgment  against  the 
mortgagors,  and  that  is  that  plaintiff  cannot  have  lost  the 
money  so  paid  except  by  his  own  neglect    The  complaint  al- 
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leges  the  validity  of  such  judgment  and  right  to  levy  execu- 
tion theTeimder  upon  the  mortgaged  property.  In  absence  of 
such  facts  he  had  no  need  to  pay  it.  These  allegations  being 
true,  plaintiff,  if  compelled  to  pay  the  judgment,  could  have 
enforced  it  either  against  the  debtors  or  against  such  prop- 
erty. He  can  still  do  so,  unless,  by  his  own  neglect,  he  has 
allowed  either  the  right  or  the  opportunity  to  be  lost.  If  so 
lost,  of  course  he  cannot  hold  defendant  responsible.  One  in 
peril  from  breach  of  a  warranty  must  exercise  reasonable  dili- 
gence to  minimize  damages.  Kelley,  M.  £  Co.  v.  La  Crosse 
C.  Co.  120  Wis.  84,  90,  97  N.  W.  674. 

Another  assignment  of  error  rests  upon  the  fact  that  final 
judgment  against  plaintiff  was  entered  without  notice  of  ap- 
plication therefor.  While  we  are  ajl  of  opinion  that  the  stat- 
utes, together  with  Circuit  Court  Rule  XI,  sec.  1,  require 
notice  of  application  for  judgment  under  such  circumstances, 
the  members  of  the  court  are  equally  divided  in  opinion  as 
to  whether  suoh  an  omission  is  of  itself  a  fatal  error,  or  merely 
such  an  irregularity  in  procedure  that  reversal  need  not  re- 
sult, unless,  in  some  form  of  application  to  the  trial  court, 
appellant  shall  have  made  affirmatively  to  appear  that  he  has 
suffered  substantial  prejudice  thereby.  See  Dauville  v.  Mer- 
rick ^  25  Wis.  688;  Bonnell  v.  Gray,  36  Wis.  574;  Lindcuuer 
V.  Clifford,  44  Wis.  597.  . 

By  the  Court. — Judgment  affirmed. 
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Stbckbatjbe,  Appellant,  vs.  Lbykom  and  another,  Respond- 

snts. 

December  8,  1906--January  8,  1907. 

Setoff  and  counterclaim:  Parties:  Sales:  Failure  of  consideration: 
Measure  of  damages. 

1.  Defendants  negotiated  for  the  purchase  of  a  part  interest  in  a 

manufacturing  plant,  of  which  plaintiff  and  M.  were  each  a 
one>fourth  owner.  Plaintiff  made  sale  of  one  half  of  his  one 
fourth  through  M.  as  his  agent  Plaintiff  and  M.  each  took  a 
separate  note  for  the  consideration.  Held,  under  these  cir- 
cumstances, if  defendants  had  a  valid  claim  for  partial  failure 
of  consideration,  they  could  counterclaim  for  a  proportionate 
amount  of  damages  in  a  suit  by  plaintifC  on  his  note,  although 
M.  was  not  a  party  to  the  suit. 

2.  Plaintiff  brought  an  action  on  a  note  evidencing  the  considera- 

tion defendants  agreed  to  pay  him  for  the  sale  and  transfer 
of  his  interest  in  the  net  assets  of  a  manufacturing  business. 
The  purchase  was  made  In  reliance  on  the  statements  con- 
tained in  an  inventory,  purporting  to  give  a  full,  complete,  and 
correct  statement  of  the  resources  and  liabilities  of  the  business, 
which  was  admittedly  incorrect.  Defendants  had  given  plaintiff 
a  note  for  the  proportionate  part  of  the  consideration  moving 
to  him.  Held,  that  thereby  was  established  a  partial  failure  of 
consideration  and  a  defense  pro  tanto,  properly  enforceable  by 
way  of  counterclaim  in  an  action  on  the  note,  and  the  fact  that 
the  misstatements  were  not  made  wilfully  did  not  affect  de- 
fendants' rights. 

3.  The  statements  in  the  inventory  being  in  fact  untrue,  although 

the  party  malting  them  at  the  time  believed  them  to  be  true, 
were  a  legal  wrong  for  which  relief  should  be  awarded,  upon 
the  ground  that  the  party  making  them  must  be  held  to  respond 
for  the  injury  done  in  assuming  to  know  and  to  represent  as 
facts  things  which  did  not  actually  exist,  but  upon  which  the 
other  party  relied  to  his  damage  in  making  the  purchase. 

4.  Where  one  bought  for  |2,000  an  eighth  Interest  in  a  manufactur- 

ing business  on  the  basis  of  $16,000  of  net  assets,  while  the  in- 
ventory showed  somewhat  over  $18,500,  his  damages  by  reason 
of  an  overstatement  of  the  resources  to  the  amount  of  $1,050  is 
not  one  quarter  of  that  sum,  but  one  eighth  of  thirty-two  thirty- 
sevenths  thereof. 
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Appeat.  from  an  order  and  a  judgment  of  the  circuit  court 
for  Langlade  county:  John  Goodland,  Circuit  Judge.  Modi- 
fied and  affirmed. 

Prior  to  October  1,  1903,  the  plaintiff  was  associated  witli 
one  Thomas  E.  Mullen  and  one  C.  W.  Fish  as  copartners  in 
doing  a  sawmill,  lumber,  and  mercantile  business  at  Elcho, 
Wisconsin.  Fish  owned  a  one-half  interest  in  the  business, 
and  the  plaintiff  and  Mullen  each  a  one-quarter  interest. 
Shortly  prior  to  October  1,  1903,  these  partners  had  taken 
and  made  an  inventory  of  the  partnership  business,  and  had 
reduced  it  to  a  written  statement,  of  which  they  each  knew 
the  contents.  It  showed  total  resources  of  $27,278.97  and 
total  liabilities  of  $8,718.02,  leaving  assets  over  liabilities 
of  $18,560.95.  In  the  following  November,  Mullen  nego- 
tiated with  defendants  for  the  sale  to  them  of  a  quarter  inter- 
est in  the  firm  business.  Of  this  MuUen  informed  plaintiff, 
and  suggested  that  plaintiff  and  he  each  sell  one  half  of  his 
interest,  one  eighth  of  the  whole,  to  defendants.  Mullen  dealt 
principally  with  the  defendant  Findeisen.  The  negotiations 
as  to  the  amount  of  the  assets  of  the  firm  were  conducted  on 
the  facts  shown  by  this  inventory,  a  copy  of  which  was  in 
the  possession  of  Mullen.  This  was  exhibited  to  Findeisen, 
by  whom  it  was  inspected,  and  the  defendants'  purchase  was 
made  upon  the  facts  shown  by  this  statement.  Upon  the  con- 
dition that  the  new  partnership  pay  all  the  outstanding  obliga- 
tions and  demands  of  the  old  firm,  the  defendants  agreed  to 
pay  $4,000  for  a  one-fourth  interest  in  the  firm  property  and 
business.  The  only  information  given  the  defendants  as  to 
the  amount  of  such  outstanding  obligations  of  the  old  firm  at 
this  time  was  the  amounts  and  items  specified  in  this  inven- 
tory. The  sale  was  consummated  by  defendants  giving  two 
notes  of  $2,000  each,  one  payable  to  plaintiff  for  one  half  of 
his  interest,  and  the  other  to  Mullen  for  one  half  of  his  in- 
terest. The  defendants  went  into  possession.  About  one 
month  thereafter  the  new  firm  organized  as  a  corporation  with 
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$30,000  capital  stock.  This  was  apportioned  to  the  members 
in  proportion  to  their  interest  in  the  firjtn  property,  and  this 
property  was  transferred  to  the  corporation  as  payment  for 
the  stock.  It  was  discovered  at  this  time  that  the  inventory 
on  which  the  sale  had  been  made  to  the  defendants  did  not 
correctly  represent  the  status  of  the  old  firm's  condition.  An 
error  as  to  the  actual  amount  of  the  resources  iii  the  sum  of 
$500  had  been  made  through  addition;  there  was  actually 
$660  less  slabbing  than  inventoried;  and  $1,573.78  of  out- 
standing claims  and  liabilities,  which  were  to  be  paid  by  the 
new  firm,  had  been  omitted  from  the  inventory  and  state- 
ment The  following  year,  before  full  payment  of  plaintiff's 
note,  defendants  demanded  of  plaintiff  that  they  be  allowed 
credit  for  this  shortage  in  assets  and  excess  in  liabilities  in  the 
proportion  the  interest  purchased  from  plaintiff  bore  to  the 
whole  of  the  net  assets  of  the  firm.  This  plaintiff  refused  to 
do.  Defendants  paid  Mullen's  note  and  $1,000  to  plaintiff 
on  the  note  in  suit.  Plaintiff  brings  this  action  to  recover  the 
balance  of  $1,000  due  on  this  note,  with  accrued  interest 
Defendants  assert  the  right  to  reduce  this  amount,  by  way  of 
counterclaim,  by  such  part  of  the  damage  they  claim  to  have 
suffered  as  is  chargeable  against  plaintiff.  The  parties  waived 
a  jury  and  stipulated  as  follows : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  this  action  that  the  amount  of  the  several  items 
claimed  by  the  defendants  in  their  counterclaim  are  as  fol- 
lows :  For  error  in  footing  $500,  For  shortage  of  slabs  $550. 
Amount  due  for  insurance  October  1,  1903,  $144.48.  On 
the  12th  day  of  November  $266.53.  G.  W.  Jones  Lumber 
Company  bill  $869.10.  John  Martin  $35.11.  Bert  Merrill 
$33.40.  Antigo  Iron  Works  $307.03.  J.  C.  Lewis  Co. 
$159.50.  M.  Blitzcn  $125.  Making  a  total  of  $2,745.76. 
And  that  the  amount  to  be  recovered  by  the  defendants,  if 
they  recover  anything  on  their  counterclaim,  is  to  be  deter- 
mined by  the  court  upon  the  basis  of  the  figures  contained  in 
this  stipulation,  and  any  other  disputed  question  of  fact  may 
be  found  and  determined  by  the  court" 
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The  court's  finding  is  in  aubstantial  accord  with  the  fore- 
going facts.  Judgment  was  awarded  plaintiff  for  the  amount 
due  on  the  note^  less  the  sum  of  $327.69,  the  amount  of  dam- 
ages apportioned  against  plaintiff.  The  court  held  that  de- 
fendants had  a  right  to  recover  on  the  loss  they  sustained  bj 
reason  of  the  difference  between  the  net  assets  of  the  firm 
when  the  defendants  bought  in  and  that  represented  by  the  in- 
ventory e^ibited  to  them  by  Mullen,  and  on  which  they  re- 
lied in  making  the  purchase  from  plaintiff  and  Mullen.  This 
is  an  appeal  from  such  judgment  and  an  order  overruling  the 
demurrer  to  defendants'  counterclaim. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Max  Hoffman,  and  for  the  respondents  on  that  of  Foster  & 
Morson. 

SiEBECKEB,  J.  Plaintiff's  contention  that  defendants'  coun- 
terclaim is  not  available  because  Mullen  was  not  a  party  to 
this  action  was  properly  overruled.  It  appears  that  defend- 
ants conducted  all  the  negotiations  for  the  purchase  of  a  part 
interest  in  the  property-  of  the  Fish  &  Mullen  Lumber  Com- 
pany, of  which  plaintiff  was  a  member,  with  Mullen.  It  is 
also  shown  that  plaintiff  made  a  sale  of  one  half  of  his  one- 
quarter  interest  in  this  company  through  Mullen  as  his  agent 
for  the  sum  of  $2,000.  It  is  obvious  from  the  transaction 
that  plaintiff's  transfer  of  part  of  his  interest  amounted  to  a 
separate  sale  by  him,  and  was  independent  of  the  transfer 
made  by  Mullen  to  defendants.  Each  of  them  took  a  separate 
note  for  the  consideration,  fixed  at  $2,000,  which  defendants 
agreed  to  pay  each  of  them  separately.  Under  these  circum- 
stances the  counterclaim  for  a  proportionate  amount  of  the 
damages  could  be  properly  asserted  in  his  suit  on  the  note,  if 
defendants  have  a  valid  dlaim. 

The  contention  is  made  that  defendants'  alleged  counter- 
claim is  insufficient  in  that  it  fails  to  show  facts  sufficient  to 
constitute  a  fraud,  and  that  if  sufficient  in  tliis  respect  they 
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cannot  avail  themselves  of  any  relief  under  it,  because  no  re- 
scission of  the  contract  is  alleged.  These  same  questions  are 
raised  upon  the  merits  of  the  case,  and  we  may  therefore  con- 
sider them  as  to  both  phases  of  tJie  case.  No  claim  is  made 
that  there  was  a  rescission  of  the  sale.  This  fact  obviates  the 
necessity  of  considering  what  would  be  the  rights  of  the  par- 
ties had  a  rescission  taken  place.  The  situation  then  is: 
Plaintiff  brings  this  action  on  a  note  evidencing  the  considera- 
tion defendants  agreed  to  pay  him  for  the  sale  and  transfer 
of  one  half  of  his  interest  in  the  net  assets  of  the  Fish  &  Mul- 
len Lumber  Company.  If  the  defendants  were  in  fact  dam- 
aged in  the  transaction  and  have  a  valid  claim,  can  they  as- 
sert such  damage  to  reduce  plaintiff's  demand  on  the  note? 
The  practice  of  allowing  damages  arising  from  fraud,  mis- 
take, partial  failure  of  consideration,  or  nonperformance  of 
some  of  the  contract  obligations  to  be  counterclaimed  by  way 
of  recoupment  in  actions  for  the  recovery  of  the  consideration 
agreed  upon  in  such  cases  has  been  established  to  avoid  cir- 
cuity of  actions  and  multiplicity  of  suits  when  such  a  claim 
can  be  adjusted  in  a  suit  to  enforce  payment  of  the  considera- 
tion of  such  transfer  without  depriving  the  parties  of  any  of 
their  rights  in  the  matter.  Such  defense  has  been  recognized 
as  proper  in  an  action  on  a  note  given  to  evidence  the  consid- 
eration. The  following  cases  in  this  and  other  courts  may  be 
consulted  as  sustaining  this  practice:  OriffUhs  v.  Parry,  16 
AVis.  218;  Peterson  v.  Johnson,  22  Wis.  21;  Butler  v.  Titus, 
13  Wis.  429 ;  Gamache  v.  Grimm,  23  Mo.  38 ;  Wychoff  v. 
Runyon,  33  N.  J.  Law,  107;  Stacy  v.  Kemp,  97  Mass.  166; 
Burnett  v.  Smith,  4  Gray,  50;  Hodghins  v.  Moulton,  100 
Mass.  309;  Ddvis  v.  Yi'ait,  12  Oreg.  425,  8  Pac.  356;  Her- 
bert V.  Ford,  29  Me.  546;  Mercer  v.  Clark,  3  Bibb,  224; 
Souih  Mil  B.  H.  Co.  v.  Ilarte,  95  Wis.  592,  70  N.  W.  821. 
The  right  to  counterclaim  damages  under  such  circumstances 
in  actions  by  one  of  the  parties  to  the  contract  has  been  repeat- 
edly upheld  by  this  court.    Miner  v.  Medbury,  6  Wis.  295 ; 
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Rosebrooh  v.  Bwuds,  32  Wis.  415 ;  Smith  v.  Carter,  25  Wis. 
283;  SchweickhaH  v.  Stuewe,  71  Wis.  1,  36  K  Wi  605; 
Montreal  River  L.  Co.  v.  MihUU,  80  Wis.  540,  50  N.  W. 
507 ;  Standard  Mfg.  Co.  v.  Slot,  121  Wis.  14,  98  K  W.  923 ; 
Bird  V.  Kleiner,  41  Wis.  134 ;  Rogers  v.  Humphrey,  39  Me. 
382 ;  Hathaway  v.  Hagan,  59  Vt  75,  8  AH.  678 ;  Racine  Co. 
Bank  v.  Keep,  13  Wis.  209 ;  Walker  v.  Wilson,  13  Wis.  522 ; 
Ak^ly  V.  Vilas,  15  Wis.  401 ;  Akerly  v.  Vilas,  21  Wis.  88. 

It  appears  that  defendants  made  the  purchase  of  an  inter- 
est in  the  firm  property  and  business  in  reliance  on  the  state- 
ments in  the  inventory,  purporting  to  give  a  full,  complete^ 
and  correct  statement  of  the  resources  and  the  liabilities  of 
the  firm.  It  is  now  admitted  to  have  been  incorrect  in  both 
respects,  by  overstating  the  resources  in  the  sum  of  $1,050 
and  in  omitting  liabilities  to  the  amount  of  $1,573.76,  True, 
it  does  not  appear  that  such  misstatements  were  wilfully 
made.  This,  however,  does  not  affect  the  right  of  defendants 
to  recoup  against  plaintiff.  The  fact  that  defendants  were 
led  to  pay  the  consideration  upon  the  admitted  representa- 
tions that  they  were  to  have  an  interest  in  property  valued  at 
$1,050,  which  plaintiff  and  his  associates  did  not  possess, 
and  that  they  were  required  to  contribute  their  share  to  pay 
$1,573.76  of  prior  debts,  not  included  in  the  statement  of  lia- 
bilities, and  for  which  they  became  obligated  through  the  in- 
correct statements  of  the  inventory  and  the  representations  of 
plaintiff's  agent  Mullen,  establishes  a  partial  failure  of  con- 
sideration and  is  a  defense  pro  tanto,  and  may  properly  be  en- 
forced by  way  of  counterclaim  in  the  action  to  recover  the 
consideration  for  the  purchase  of  the  property  involved.  If 
the  statements  of  the  inventory  were  in  fact  untrue,  though 
the  party  making'  them  at  the  time  believed  them  true,  it  is  a 
legal  wrong  for  which  relief  is  awarded,  upon  the  ground  that 
the  party  making  them  must  be  held  to  respond  for  the  injury 
done  in  assuming  to  know  and  to  represent  as  facts  things 
which  did  not  actually  exist,  but  on  which  the  other  party 
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relied  to  his  damage  in  making  the  purchase.  Its  operation 
is  in  the  nature  of  a  constructive  fraud.  We  are  not  clear 
whether  the  trial  court  regarded  the  evidence  in  this  light  or 
whether  the  stipulation  of  the  parties  was  held  to  be  an  agree- 
ment that  there  was  a  partial  failure  of  consideration^  and 
that  an  allowance  of  daanagea,  on  the  basis  of  the  items  stipu- 
lated, was  to  be  made  defendants  by  way  of  reduction  of 
plaintiff's  claim.  However  that  may  be,  wq  are  of  the  opin- 
ion that^  xmder  the  evidence  and  facts  stipulated,  the  court 
was  justified  in  proceeding  upon  either  theory.  Whichever 
one  was  followed  would  lead  to  the  same  result,  namely,  that 
defendants  were  entitled  to  a  reduction  of  plaintiff's  claim 
on  accoimt  of  the  loss  they  sustained  by  reason  of  the  errors 
in  the  inventory. 

The  court  allowed  defendants  one  eighth  of  the  damages 
against  plaintiff.  This  must  have  been  upon  the  ground  that 
plaintiff  was  liable  to  this  extent  because  defendants  acquired 
a  one-eighth  interest  in  the  business  and  property  of  the  firm. 
We  perceive  no  error  in  applying  this  rule  to  the  amount  of 
liabilities  they  paid  in  addition  to  those  specified  in  the  in- 
ventory, but  we  do  not  find  that  this  would  be  the  correct 
measure  of  damage  for  the  $1,050  deficiency  in  resources. 
Defendants  purchased  into  the  firm  on  the  basis  of  $16,000 
net  assets,  while  the  inventory  showed  an  amount  somewhat 
over  $18,500.  Under  these  circumstances  the  amount  allowed 
should  be  not  to  exceed  one  eighth  of  thirty-two  thirty-sevenths 
of  the  whole  as  the  proportional  loss  due  to  such  $1,050,  to  be 
borne  by  plaintiff,  because  of  the  diminution  of  resources. 
This  would  be  substantially  the  sum  of  $113.20,  which  is  to 
be  deducted  instead  of  the  full  one  eighth  allowed  by  the 
court.  This  with  $196.72,  which  is  one  eighth  of  the  axcess 
of  liabilities,  make  the  total  which  should  have  been  allowed. 
This  matter  was  not  specifically  brought  to  the  attention  of 
the  lower  court  Had  it  been,  the  court  would  undoubtedly 
have  made  the  allowance  in  this  amount.    We  will  therefore 
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modify  thd  judgment  in  this  lespect  and  affirm  it  in  all  other 
respects. 

By  the  Cot^H.^-^The  judgment  is  modified  by  deducting  the 
sum  of  $18.05  from  the  sum  allowed  as  damages  to  the  de- 
fendants, so  that  plaintiff  shall  have  judgment  for  $763.67^ 
and  as  so  modified  the  judgment  is  affirmed ;  neither  party 
to  recover  costs  on  this  appeal,  but  respondent  to  pay  the 
clerk's  fees  in  this  court 


Plbbhkk^  Respondent,  vs.  McDoNELL»and  another^  Appel- 
lants. 

December  8,  190G— January  8,  1907, 

Judgments:  Inequitable  enforcement:  Relief  against  execution:  Inde- 
pendent action:  Injunction. 

1.  The  right  to  prevent  the  inequitable  enforcement  of  a  Judgment 

(by  levy  of  an  execution  on  the  debtor's  homestead  and  proceed- 
ing to  sale  thereunder)  must  he  enforced  by  motion  in  the  ac- 
tion in  which  the  execution  was  issued.  A  separate  action  for 
such  purpose  cannot  be  maintained. 

2.  This  rule  applies  where  a  circuit  court  is  invoked  to  enjoin  the 

enforcement  of  a  judgment  by  an  independent  action  in  the 
same  court    Jackson  M,  Co,  v.  Scott,  ante,  p.  267,  followed. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Shawano 
county :  John  Qoodland,  Circuit  Judge.    Reversed, 

This  action  was  brought  to  restrain  the  sale  of  lands  levied 
upon  under  an  execution.  An  execution  was  issued  upon 
a  judgment  obtained  by  defendant  Barth  against  plaintiff. 
Plaintiff  claimed  and  set  up  in  his  complaint  that  the  prop- 
erty levied  upon  was  his  homestead  and  of  less  value  than 
$5,000.  The  action  was  brought  against  defendant  Barth  and 
McDonell,  sheriff,  who  levied  under  the  execution.  The  com- 
plaint sets  up  facts  showing  that  the  real  estate  levied  upolk 
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was  plaintiff's  homestead^  does  not  exceed  the  amount  in  value 
of  $6,000,  and  that  defendant  Barth  caused  an  execution  to 
be  issued  and  a  levy  made  thereunder  by  defendant  McDonell, 
sheriff  of  Shawano  county,  and  notice  of  sale  to  be  published; 
that  judgment  was  not  upon  cause  of  action  arising  out  of  lia- 
bility and  debts  upon  liens,  mortgages,  or  taxes,  and  that  de- 
fendants threaten  to  sell  the  real  estate  so  levied  upon;  and 
prays  for  an  injunction  restraining  sale,  and  for  general  re- 
lief. The  answer  admits  that  plaintiff  is  owner  of  the  prem- 
ises levied  upon,  the  issuance  of  execution,  and  levy  and  no- 
tice of  sale,  and  denies  other  allegations  of  the  complaint 
The  case  was  tried  by  the  court  and  findings  made  in  favor 
of  plaintiff,  and  judgment  ordered  according  to  the  prayer  of 
the  complaint  Judgment  was  entered  accordingly,  from 
which  this  appeal  was  taken. 

Tor  the  appellants  the  cause  was  submitted  on  the  brief  of 
Oerrit  T.  Thorn  and  Eberlein  &  Eberlein,  and  for  the  re- 
spondent on  that  ot  A.  L.  Schmitz. 

Keewin,  J.  From  the  view  we  take  of  this  case  it  will  be 
unnecessary  to  consider  the  questions  discussed  by  counseL 
The  action  was  improper  under  the  decisions  of  this  court 
The  plaintiff,  if  he  had  a  right  to  prevent  the  enforcement  of 
the  execution  against  his  property,  should  have  proceeded  by 
motion  in  the  action  in  which  the  execution  was  issued  to  pre- 
vent the  abusive  use  of  the  process  of  the  court,  and  a  sep- 
arate action  for  such  purpose  cannot  be  maintained,  since  one 
circuit  court  cannot  restrain  the  enforcement  of  a  judgment 
in  another  circuit  court;  and  this  rule  applies  where  one  cir- 
cuit court  is  invoked  to  restrain  the  enforcement  of  a  judg- 
ment by  an  independent  action  in  the  same  court  Endter  v. 
Lermm,  46  Wis.  299,  50  N.  W.  194;  Orient  Ins.  Co.  v.  Slom, 
70  Wis.  611,  86  K  W.  388;  Stein  v.  Benedict,  83  Wis.  603, 
68  K  W.  891 ;  Jackson  M,  Co.  v.  Scott,  ante,  p.  267,  110 
N.  W.  184.    In  the  latter  case  this  question  has  been  fully 
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isonsidered,  and  further  discussion  of  it  is  unnecessary.    This 
action  is  ruled  by  the  foregoing  cases  in  this  court 

By  the  Court, — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss 
the  action. 


BovEB,  Appellant,  vs.  Johnson,  Executor,  Eespondent. 

December  8, 190&— January  8,  1907, 

Win*:  Prohate:  Appeal  to  circuit  court:  Procedure:  Estoppel:  Trial 
de  novo:  Appearance  ty  attorney:  Jurisdiction, 

1.  On  appeal  to  the  clrcalt  court  hy  an  heir  and  legatee  from  an  or- 

der of  the  county  court  admitting  a  will  to  probate,  it  is  error 
for  the  circuit  court  to  rule  that  appellant,  who  was  present  in 
the  county  court  at  the  time  the  will  was  admitted  to  probate 
and  made  no  objection  thereto,  is  estopped  from  contesting  such 
probate  in  the  circuit  court  by  reason  of  his  consent  given  in 
the  county  court. 

2.  Under  sec.  2294,  Stats.  1898  (providing  that  no  will  shall  be  ef- 

fectual to  pass  either  real  or  personal  estate  unless  it  shall  have 
been  duly  approved  and  allowed  in  the  county  court  as  provided 
In  the  statutes,  or  on  appeal  in  the  circuit  court  or  in  the  su- 
preme court),  sec.  4031  (providing  that  in  all  cases  not  other- 
wise provided  for,  any  person  aggrieved  by  any  order,  judgment, 
decree,  or  determination  of  the  county  court  may  appeal  there- 
from to  the  circuit  court),  and  sec.  4034  (providing  that,  when 
the  cause  is  thus  transferred  from  the  county  court  to  the  cir- 
cuit court  by  appeal,  it  may  be  brought  to  trial  in  the  same 
manner  as  actions  originally  brought  therein,  and  the  court 
shall  proceed  to  the  trial  and  the  determination  of  the  matter 
according  to  the  rules  of  law,  allowing  a  trial  by  jury  of  all 
questions  of  fact,  in  cases  where  such  trial  may  be  proper;  and 
such  court  may  direct  an  issue  to  be  made  up  between  the  par- 
ties in  a  brief  form,  when  it  shall  be  deemed  necessary,  and  ap- 
peals may  be  taken  to  the  supreme  court  as  in  other  cases) ,  an 
heir  named  as  legatee  in  a  will,  who  was  present  in  the  county 
court  on  its  probate  and  made  no  objection,  may  appeal  from  the 
determination  admitting  such  will  to  probate  and  file  objections 
to  such  probate,  and  is  thereupon  entitled  to  a  trial  de  novo  in 
the  circuit  court. 
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3.  On  an  appeal  trmn  a  judgment  o£  the  circuit  court  admitting,  on 
appeal  from  a  judgment  of  the  county  court,  a  will  to  probate, 
claims  were  made  In  the  supreme  court,  for  the  first  time,  that 
the  appeal  papers  from  the  county  court  were  insufllcient  to 
give  the  circuit  court  jurisdiction.  Tliese  claims  werd  based 
on  two  grounds:  (a)  that  it  did  not  appear  that  appellant  was 
in  any  wise  interested  in  the  estate;  (b)  that  the  notice  of  ap- 
peal was  not  signed  by  appellant  nor  by  any  person  by  his  'di- 
rection.   Held: 

(1)  Recitation  in  the  petition  for  the  probate  of  the  will  that 
appellant  was  one  of  testator's  next  of  kin  and  heifs  at  law,  and 
in  the  will,  by  which  he  was  named  as  a  legatee,  that  he  was  a 
son  of  deceased,  and  a  statement  in  the  notice  of  appeal  that  ap- 
pellant was  aggrieved  by  the  order  of  the  county  court,  showed 
that  appellant  was  interested  in  the  estate. 

(2)  Appellant  having  given  and  signed  the  undertaking  on 
such  appeal  as  principal,  and  the  same  having  been  approved 
by  the  county  court,  the  notice  of  appeal  signed  B.,  "attorney 
for  appellant,"  sufficiently  established  that  the  notice  of  appeal 
was  given  by  his  direction. 

(3)  The  circuit  court  had  jurisdiction  by  virtue  of  the  ap- 
peal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outaga- 
mie county :  John  Goodland,  Circuit  Judge.    Reversed. 

It  appears  from  the  record  and  is  imdieputed  that  June  21^ 
1904,  Frederick  Bovee  executed  his  will  wherein  he  nomi- 
nated and  appointed  the  proponent,  George  A.  Johnson,  ex- 
ecutor thereof,  and  in  which  he  bequeathed  to  his  son,  the 
contestant,  Irving  Bovee,  $10.  July  19, 1904,  the  said  Fred- 
erick Bovee  died,  leaving  said  instrument  On  August  23, 
1904,  said  will  was  admitted  to  probate  by  the  county  court 
of  Calumet  county.  Within  the  time  required  by  the  statutes 
the  son,  Irving  Bovee,  by  his  attorneys,  Barber  Bros.,  served 
notice  of  appeal  to  the  circuit  court  for  Calumet  county,  and 
filed  the  same  with  the  requisite  undertaking  with  the  county 
court,  and  the  same  was  duly  approved  by  that  court  October 
21,  1904.  On  November  6,  1904,  the  county  judge  of  that 
county  duly  certified  the  papers  and  the  proceedings  in  the 
case  to  the  circuit  court  for  that  county.     On  February  21, 
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1905,  the  said  Irving  Bovee  by  Barber  Bros,,  bis  attorneys, 
filed  in  the  circuit  court  for  Calumet  county  objections  to  the 
admisaion  and  allowance  of  said  will  to  probate,  to  the  effect 
that  the  will  was  not  duly  executed  by  the  testator ;  that  the 
testator  was  uot  of  sound  naind  at  the  time  the  will  purported 
to  be  ao  executed,  and  had  not  sufficient  mental  capacity  at 
that  time  to  execute  the  same ;  that  such  instrument  was  pro- 
cured by  fraud  and  undue  influence  exercised  by  the  son, 
William  Bovee,  and  others.  On  March  20,  1905,  the  place 
of  trial  was  changed  to  Outagamie  county  on  an  affidavit  of 
prejudice.  On  August  26,  1905,  the  executor,  George  A. 
Johnson,  and  the  son,  William  Bovee,  were  examined  under 
sec.  4096,  Stats.  1898.  February  7,  1906,  the  cause  cfeme  on 
for  trial  in  the  circuit  court,  whereupon  the  proponent  and 
executor  named  in  the  will  called  as  a  witness  the  county 
judge  of  Calumet  county,  who  produced  and  identified  the 
will,  the  petition  of  said  executor  for  its  admission  to  probate, 
the  order  for  publication,  the  notice  of  publication,  the  no- 
tice of  hearing,  proof  of  publication,  and  then,  under  repeated 
objections  and  exceptions  made  and  taken  by  the  attorneys 
for  said  contestant,  Irving  Bovee,  the  said  county  judge  was 
allowed  to  testify  as  to  what  was  sworn  to  before  him  at  the 
time  of  the  probate  of  the  will  August  23,  1904,  by  two  of 
the  witnesses  to  the  execution  of  the  will,  the  certificate  of 
proof  of  the  will  issued  by  the  county  court  of  Calumet  county 
August  23,  1904,  the  decree  of  the  county  court  admitting  the 
will  to  probate  August  23,  1904,  and  the  recitals  therein,  the 
order  of  the  county  court  appointing  the  executor  and  requir- 
ing him  to  give  the  requisite  bond  or  undertaking,  the  bond 
given  in  pursuance  thereof,  the  letters  testamentary  issued  to 
the  executor,  the  order  for  the  adjustment  of  claims  against 
the  estate,  the  order  appointing  appraisers,  the  notice  of  ap- 
peal and  undertaking  given  thereon  on  behalf  of  said  contest- 
ant, the  fact  that  no  objections  were  made  nor  exceptions  filed 
to  the  proof  of  the  will  in  the  county  court,  the  fact  that  the 
Vol.  130  —  29 
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county  court  at  the  time  of  such  probate  inquired  of  those 
present,  including  said  Irving  Bovee,  as  to  whether  there  was 
any  objection  to  admitting  the  will  to  probate,  and  that  their 
answer  was  in  the  negative ;  and  on  cross-examination  he  tes- 
tified that  neither  Irving  Bovee  nor  any  of  the  persons  present 
at  the  time  of  probate  appeared  by  attorney.  Thereupon  the 
executor  and  proponent  rested  the  case,  and  the  contestant, 
Irving  Bovee,  also  rested  the  case. 

Upon  such  testimony  the  circuit  court  made  findings  of 
fact  to  the  effect  that  the  wiU  was  made  and  executed  by  the 
testator  as  stated;  that  it  was  admitted  to  probate  August  23, 
1904,  as  stated;  that  at  that  time  Irving  Bovee  was  present 
in  the  county  court  and  consented  to  the  admission  and  allow- 
ance of  the  will  to  probate  as  the  will  of  the  deceased.  As 
<^ncIusions  of  law  the  circuit  court  found  that  the  will  was  so 
admitted  to  probate  August  23,  1904,  with  such  consent  of 
Irving  Bovee  and  without  fraud  or  mistake,  and  that  said 
Irving  Bovee  was  estopped  from  contesting  such  decree  and 
allowance  to  probate,  and  directed  and  ordered  judgment  in 
favor  of  said  executor  and  against  said  Irving  Bovee  accord- 
ingly. From  the  judgment  so  entered,  with  costs,  the  said 
Irving  Bovee  appeals. 

For  the  appellant  there  was  a  brief  by  Barber  Bros.  <& 
Clarhj  attorneys,  and  Barbers  &  Beglinger,  of  counsel,  and 
oral  argument  by  Fred  Beglinger. 

J.  E.  McMullen,  for  the  respondent. 

Cassoday,  C.  J.  1.  The  rulings  of  the  circuit  court  to 
which  exceptions  were  taken  were  to  the  effect  that  where  an 
heir  at  law  is  present  in  the  county  court  at  the  time  the  will 
is  admitted  to  probate  and  makes  no  objection  to  the  same, 
and  subsequently  appeals  therefrom  to  the  circuit  court,  he  is 
estopped  from  contesting  such  probate  in  the  circuit  court  by 
reason  of  his  consent  given  in  the  county  court    If  such  is  th6 
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law  then  it  has  been  repeatedly  disregarded  by  trial  courts,  if 
not  by  this  court    The  statute  declares : 

"No  will  shall  be  effectual  to  pass  either  real  or  personal 
^tate  unless  it  shall  have  been  diiy  approved  and  allowed  in 
the  county  court  as  provided  in  these  statutes,  or  on  appeal  in 
the  circuit  court  or  in  the  supreme  court"  Sec.  2294,  Stats. 
1898. 

Under  that  statute  the  circuit  court  is  only  authorized  to 
prove  and  allow  the  probate  of  the  will  when  taken  to  that 
court  on  appeal  from  the  county  court  Will  of  Hunt,  122 
Wis.  460,  463, 100  N.  W.  874.  Another  section  of  the  statute 
provides  that  "in  all  cases  not  otherwise  provided  for,  .  .  . 
any  person  aggrieved  by  any  order,  judgment,  decree,  deter- 
mination" of  the  county  court  "may  appeal  therefrom  to  the 
circuit  court"  Sec  4031,  Stats.  1898.  The  statute  also  pro- 
vides that  when  the  cause  is  thus  transferred  from  the  county 
court  to  the  circuit  court  by  appeal,  it  "may  be  brought  to 
trial  in  the  same  manner  as  actions  originally  brought  therein, 
and  the  court  shall  proceed  to  the  trial  and  the  determination 
of  the  matter  according  to  the  rules  of  law,  allowing  a  trial  by 
jury  of  all  questions  of  fact,  in  cases  where  such  trial  may  be 
proper ;  and  such  court  may  direct  an  issue  to  be  made  up  be- 
tween the  parties  in  a  brief  form,  when  it  shall  be  deemed 
necessary,  and  appeals  may  be  taken  to  the  supreme  court  as 
in  other  cases."  Sec  4034,  Stats.  1898.  Thus,  it  was  held 
by  this  court  at  an  early  day  that  upon  such  appeal  there  is 
to  be  "a  trial  de  novo  in  the  circuit  court,  and  the  order  of  l^e 
county  court  was  wholly  immaterial.  It  was  properly  rejected 
as  an  item  of  evidence  to  be  considered  by  the  jury."  Central 
Bank  v.  St.  John,  17  Wis.  157,  166.  In  a  later  case  it  was 
held: 

"Upon  appeal  by  either  parly  from  an  award  of  commis- 
sioners allowing  a  claim  against  the  estate  of  a  decedent,  the 
ease  is  triable  de  novo  in  the  circuit  court,  and  the  amount  of 
the  plaintiff's  recovery  may  exceed  the  amount  of  the  award." 
York  V.  OHon,  65  Wis.  6,  8,  26  K  W.  166. 


45a  SUPREME  COURT  OF  WISCONSIN.        [Ja». 

Boy«6  v.  Johnson,  130  Wis.  447. 

In  a  late  case  on  appeal  from  the  judgment  of  the  circuit 
court  affirming  the  final  order  of  distribution  of  the  county 
court  it  was  held  that  ^'the  trial  in  circuit  court  is  a  trial  de 
novo,  and  not  a  mere  review  of  errors/'  Fiioh  v.  Huntington, 
125  Wis.  204,  209, 102  K  W.  1006.  The  same  rule  has  been 
applied  in  case  of  appeals  from  the  county  court  in  will  cases. 
Thus,  in  an  early  case  where  the  wiU  was  admitted  to  probate 
by  the  county  court  without  objection,  four  of  th^  heirs  at  law 
appealed  therefrom  to  the  circuit  court,  where  the  cause  was 
tried  de  novo,  the  proponents  and  executors  taking  upon  them- 
selves the  burden  of  proving  the  execution  of  the  wiU  anew, 
the  same  as  though  it  had  never  been  admitted  to  probate  in 
the  county  court.  Will  of  JacJcman,  26  Wis.  104,  108,  109. 
In  that  case  it  was  sa,id  by  the  majority  of  the  court: 

^^In  this  state  the  jurisdiction  concerning  the  probate  of 
wills  and  the  administration  and  settlement  of  estates  is  vested 
in  the  county  courts.  The  decision  of  those  courts  upon  the 
question  of  the  validity  or  invalidity  of  the  will  is  conclusive, 
unless  an  appeal  is  taken  therefrom.  .  .  .  And  upon  the  ap- 
peal being  perfected,  the  circuit  court  is  authorized  to  ^pro- 
ceed to  the  trial  and  determination  of  the  question  according 
to  the  rules  of  law ;  and  if  there  shall  be  any  question  of  fact 
to  be  decided,  issue  may  be  joined  thereon  under  the  direction 
of  the  court,  and  a  trial  thereof  had  by  a  jury.'  .  ,  .  And  so, 
upon  an  appeal  from  an  order  of  the  county  court  admitting 
to  probate  a  will,  the  circuit  court  must  proceed  and  deter- 
mine the  matter  according  to  settled  principles  applicable  to 
the  case;  and  if  the  assistance  of  the  jury  is  desirable  to  de- 
termine doubtful  questions  of  fact,  it  may  have  the  verdict 
of  a  jury  to  inform,  its  judgment  and  conscience." 

It  was  there  held : 

"(1)  On  appeal  from  an  order  admitting,  or  refusing  to 
admit,  a  will  t6  probate,  the  circuit  court  may  subsait  ques- 
tions of  fact  to  a  jury,  or  not,  at  its  discretion.  (2)  A  verdict 
in  auch  a  case  has  substantially  the  same  effect  as  a  verdict 
on  a  feigned  issue  in  chancery ;  and  if  it  is  clearly  contrary 
to  the  weight  of  evidence,  refusal  of  a  new  trial  is  erro.p." 


8:  JANtJARY  TERM,  1907-  453 

Bovee  ti  Jobiwon,  130,Wid.  44?. 

Mt.  JusticiB  Paike  dissented  on  the  gronnd  that  the  verdict 
should  hare  the  same  binding  force  ae  in  actions  at  law.  In  a 
later  case  the  \?ill  was  admitted  to  probate  by  the  county  court 
without  objection.  One  of  the  heirs  at  law  apjiealed  to  the  cir- 
cuit couri  Certain  questions  were  submitted  to  the  jury, 
who  found  in  favor  of  the  contestants.  The  trial  court  set 
aside  the  verdict  of  the  jury  and  ^teted  judgment  admitting 
the  will  to  probate.  On  appeal  to  this  court  the  judgment 
was  reversed^  and  the  cause  remanded  with  directions  to  enter 
judgment  upon  the  verdidt  of  the  jury  rejecting  the  probate 
of  the  wiU.  Will  of  Slinger,  72  Wis.  22,  37  K  W.  236.  We 
must  hold  that  the  contestant  was  entitled  to  a  trial  de  novo 
in  the  circuit  court. 

2.  It  is  claimed  by  the  proponent  that  the  appeal  papers 
froih  the  county  court  were  insufficient  to  givd  the  circuit 
court  jurisdiction.  This  claim  is  made  in  this  court  for  the 
first  time.  It  is  based  upon  two  grounds.  One  is  that  it  does 
not  appear  that  Irving  Bovee  is  in  anywise  interested  in  the 
estate.  It  does  appear,  however,  in  the  petition  for  the  pro- 
bate of  the  will  made  by  the  proponent  and  executor  named  in 
the  will  and  the  opposing  party  in  this  action  that  Irving 
Bovee  was  one  of  the  testator's  surviving  next  of  kih  and  heirs 
at  law ;  and'  it  .does  appear  from  the  will  itself  that  Irving 
Bovee  was  the  son  of  the  deceased  and  a  legatee  named 
therein ;  and  he  is  also  named  in  the  decree  of  the  county  court 
admitting  the  will  to  probate.  It  is  also  stated  in  the  notice 
of  appeal  that  said  Irving  Bovee  is  aggrieved  by  such  order  or 
decree  of  the  county  court.  Thus,  it  appeared  by  the  records 
of  the  county  court,  at  the  time  of  taking  such  appeal,  that 
Irving  Bovee  was  interested  in  the  estate  of  the  deceased.  The' 
other  objection  to  such  jurisdiction  of  the  circuit  court  is  that 
such  notice  of  appeal  was  not  signed  by  Irving  Bovee  nor  by 
any  person  by  hi^  direction.  It  purports  to  be  given  by  him 
and  is  signed  "Barber  Bros.,  Attorneys  for  Appellant."  The 
statute  expressly  authorizes  "every  person  of  full  age  and 
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sound  mind"  to  "appear  by  attorney  in  every  action  or  pro- 
ceeding by  or  against  him  in  any  court  except  criminal  ac- 
tions." Sec.  2585,  Stats.  1898.  There  is  certainly  no  pre- 
sumption that  Irving  Bovee  was  not  of  full  age  and  of  sound 
mind.  He  gave  and  signed  the  undertaking  on  such  appeal 
as  principal,  and  the  same  was  approved  by  the  county  court 
We  have  no  doubt  but  that  the  circuit  court  had  jurisdiction 
by  virtue  of  the  appeal.    Manifestly,  there  was  a  mistrial. 

By  the  Court — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Aep,  Appellant,  vs.  Aixis-CHAiiMEES  Company,  Respondent 

October  15,  1906— January  29,  1907, 

Limitation  of  actions:  Non-residents:  Foreign  cause  of  action, 

Subd.  5,  sec.  4222,  Stats.  1898  (proylding,  among  other  things,  that 
no  action  to  recover  damages  for  personal  injuries  shall  be 
maintained  unless  a  written  notice  thereof  containing  certain 
prescribed  statements  shall  be  served  on  the  person  responsible 
for  the  injury  within  one  year  after  the  happening  of  the  event), 
is  a  limitation  statute  admitting  of  no  exception,  applies  to 
both  foreign  and  domestic  causes  of  action,  and  acts  like  any 
other  statute  of  limitations,  extinguishing  the  right  in  a  domes- 
tic cause  of  action  as  to  all  Jurisdictions,  and  extinguishing  the 
right  in  a  foreign  cause  of  action  sought  to  be  enforced  tn.  this 
state  by  a  non-resident,  as  far  as  its  enforcement  in  our  courts 
is  concerned. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obren  T.  Williams,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Robert  N.  McMynn 
and  C.  E.  Ycm  Alstine,  attorneys,  and  D arrow.  Masters  & 
Wilson,  of  counsel,  and  oral  argument  by  Mr,  McMynn  and 
Mr,  Van  Alstine, 
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For  the  respondent  there  was  a  brief  by  Vilas,  Vilas  & 
Freeman,  and  oral  argument  by  E»  P.  Vila^s. 

Wii^SLOW,  J.  This  action  was  commenced  August  10, 
1904,  and  was  brought  by  the  plaintiff  to  recover  damages  for 
personal  injuries  suffered  by  the  plaintiff  while  in  the  employ 
of  the  defendant  as  the  result  of  an  accident  which  happened 
at  the  defendant's  shop  in  the  city  of  Chicago,  March  31, 
1903.  The  defendant  is  a  foreign  corporation  operating  a 
manufacturing  plant  in  Wisconsin,  and  on  the  17th  of  Sep- 
tember, 1901,  had  duly  filed  with  the  secretary  of  state  an  in- 
strument appointing  a  resident  attorney  in  this  state  as  re- 
quired by  sec.  4231,  Stats.  1898.  The  defendant  by  answer 
pleaded  as  a  defense  that  part  of  subd.  5,  sec.  4222,  Stats. 
1898,  which  provides  that  no  action  to  recover  damages  for 
personal  injuries  shall  be  maintained  unless  a  written  no- 
tice thereof  containing  certain  prescribed  statements  shall  be 
served  on  the  person  responsible  for  the  injury  within  one 
year  after  the  happening  of  the  event  It  was  admitted  on 
trial  that  no  notice  as  required  by  said  subdivision  had  been 
served.  A  verdict  for  the  defendant  was  directed,  and  from 
judgment  thereon  the  plaintiff  appeals. 

The  controlling  question  presented  is  whether  that  part  of 
sea  4222  above  referred  to  applies  to  a  cause  of  action  arising 
in  another  state  when  a  resident  of  that  state  brings  suit  thereon 
against  a  resident  of  Wisconsin  in  a  Wisconsin  court  A  few 
well-established  principles  seem  to  answer  this  question  in  the 
affirmative.  The  clause  in  question  is  a  statute  of  limitations. 
Hdyea  v.  Tomahawk  P.  &  P.  Co.  102  Wis.  301,  78  K  W. 
412 ;  O'Donnell  v.  JV^ew;  London,  113  Wis.  292,  89  K  W.  511 ; 
Mcisenheimer  v.  Kellogg,  106  Wis.  30,  81  N.  W.  1033 ;  Law- 
ton  V.  Waite,  103  Wis.  244,  79  X.  W.  321 ;  Gatzow  v.  Buen- 
ing,  106  Wis.  1,  81  N.  W.  1003.  True,  its  operation  is  some- 
what different  from  the  operation  of  other  statutes  of  limita- 
tion in  that  it  acts  upon  the  time  within  which  a  preliminary 
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notice  shall  be  served  instead  of  the  time  within  which  the 
summons  shall  be  served^  but  it  is  none  the  less  a  limitation 
upon  the  right  to  maintain  the  action.  Troschansky  v.  Mil- 
wanJcee  E.  E.  &  L.  Co.  110  Wis.  570,  86  N.  W.  156.  It  is 
the  long-settled  doctrine  of  this  court  that,  when  a  statute  (A 
limitations  has  completely  operated,  it  extinguishes  the  right 
of  action  by  taking  away  the  remedy.  Eingcurtner  v.  IlL  8. 
Co.  103  Wis.  873,  79  N.  W.  433.  In  the  absence  of  any  sav- 
ing clause  our  statutes  of  limitation  operate  against  nonresi- 
dent plaintiffs  who  bring  actions  in  the  courts  of  this  state  as 
well  as  against  residents.  Winter  v.  Winter^  101  Wis.  494, 
77  N.  W.  883 ;  Fields  v.  Estate  of  Mundy,  106  Wis.-  383,  82 
iN".  W.  343.  Were  the  rule  otherwise  the  result  would  be  that 
nonresident  litigants  coming  into  our  courts  to  enforce  a  for- 
eign cause  of  action  would  possess  greater  rights  and  privi- 
leges than  citizens  of  our  own  state.  They  are  entitled  to  the 
same  right  and  privileges — ^no  more,  no  less.  Eingartner  v. 
III.  8.  Co.  94  Wis.  70,  68  K^W.  664.  This  does  not  mean 
that  our  statutes  of  limitation  have  any  extraterritorial  effect 
so  far  as  foreign  causes  of  action  are  concerned.  They  do  not 
reach  over  into  Illinois  and  extinguish  a  right  of  action  aris- 
ing there.  It  only  means  that  the  foreign  right  sought  to  be 
enforced  in  this  state  after  our  statute  has  run  has  (»ased  to 
exist  so  far  as  regards  its  enforcement  in  this  state,  although 
the  right  and  all  remedies  to  enforce  it  in  the  state  of  Illinois 
remain  entirely  unaffected.  Of  course,  when  a  cause  of  ac- 
tion arising  here  between  residents  of  Wisconsin  is  barred 
here  the  right  is  extinguished  in  all  jurisdictions,  but  no  one 
could  reasonably  claim  that  because  it  could  not  be  enforced 
imder  the  limitation  laws  of  a  sister  state  it  is  barred  here. 

So  we  hold  that  the  provision  in  question  is  a  limitation 
statute  admitting  of  no  exception ;  that  it  applies  to  both  for- 
eign and  domestic  causes  of  action ;  that  it  acts  like  any  other 
statute  of  limitations,  extinguishing  the  right  in  a  domestic 
cause  of  action  as  to  all  jurisdictions,  and  extinguishing  the 
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right  in  a  foreign  cau«e  of  action  sought  to  be  enfarce^l  in  this 
^te  by  a  nonresident^  as  far  as  its  enforcement  in  our  courts 
is  oonoemedL  This  accords  with  the  decision  of  the  trial 
court 

By  the  Court. — Judgment  affirmed. 

Timlin^  J,y  took  no  part 


Bababoo  La>"d,  Mining  &  Leasing  Co^rPANY,  Eespondent, 
vs.  Winter,  imp.,  Appellant 

December  6,  1906-^anuary  29,  1907. 

Yendor  and  purchaser:  Vonatruction  of  contracts:  Purchase  or  op- 

tionf 

L  A  contract  on  which  plalntiiT  founded  its  action  provided  that 
whereas  plaintiff  was  the  owner,  as  vendee,  of  certain  leases 
and  options  on  certain  lands,  describing  them,  it,  for  a  valuable 
consideration,  did  thereby  grant,  bargain,  and  sell,  assign,  set 
over,  and  deliver  to  the  defendant  all  Its  right,  title,  and  inter- 
est in  and  to  the  options  thereinbefore  described,  upon  the  fol- 
lowing terms  and  conditions,  to  wit:  "With  the  express  under- 
standing and  agreement  that  this  contract  is  to  be  in  force  for 
and  during  the  period  of  nineteen  months  from  the  date  hereof, 
and  that  on  or  before  the  expiration  of  said  nineteen  months 
the  said  [defendant]  is  to  pay  to  the  [plaintiff]  for  such  options 
for  all  the  lands  described  therein  the  sum  of  $300  for  each  and 
every  acre  thereof,  ...  in  other  words,  the  whole  193%  acres 
to  be  taken  and  paid  for  at  the  rate  of  $300  per  acre.  At  which 
time  and  upon  the  payment  of  which  said  sum  the  [plaintiff]  is 
to  deliver  to  or  cause  to  be  delivered  to  the  [defendant]  a  deed 
bt  the  premises  described  in  said  options."  The  contract  fur- 
ther provided  that  "all  liabilities  attendant  as  on  the  option 
herein  described,  which  are  therein  imposed"  upon  the  plaintiff, 
were  assumed  by  the  defendant    Held: 

(1)  The  instrument  was  not  an  option  to  purchase,  but  an  ex- 
press sale  and  transfer  of  the  plaintiff's  right,  title,  and  interest 
in  the  options  to  defendant,  an  assumption  by  defendant  of 
liabilities  thereunder,  and  an  express  promise  by  him  to  pay 
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the  stipulated  price  per  acre  on  or  before  nineteen  months,  with 
a  promise  on  the  part  of  plaintiff  to  deed  the  lands  to  defendant 

(2)  The  provision  that  the  contract  was  to  be  in  force  for 
nineteen  months  was  not  repugnant  to  or  inconsistent  with  the 
express  agreement  to  pay. 

(3)  The  covenants  in  the  contract  were  mutual. 

(4)  It  was  Inunaterial  whether  the  options  transferred  gave 
the  right  to  possession  or  not,  since  the  options  secured  to 
plaintiff  the  right  to  acquire  the  ownership  of  the  lands  thereby 
covered  and  transfer  the  title  to  the  defendant 

2.  In  such  case  the  recital  of  a  "valuable  consideration"  did  not  nec- 

essarily mean  that  the  parties  stipulated  for  a  consideration 
separate  and  outside  of  the  alleged  purchase  price  of  the  lands, 
since  a  nominal  consideration  would  satisfy  the  formal  recital 
of  consideration  usually  inserted  in  contracts. 

3.  The  fact  that  plaintiff  would  make  a  large  profit  was  not  signifi- 

cant, since  it  could  not  be  inferred,  for  the  purpose  of  constru- 
ing a  contract  to  purchase  into  an  option,  that  the  stipulated 
price  was  unreasonable. 

Appeai.  from  an  order  of  the  circuit  court  for  Sauk  county : 
E.  Ray  Stevens,  Circuit  Judge.    Afftrmed. 

This  is  an  appeal  from  an  order  of  the  circuit  court  for 
Sauk  co^inty  overruling  the  demurrer  of  the  defendant  Win- 
ter to  the  complaint  of  the  plaintiff. 

The  complaint  is  as  follows : 

"(Title  of  Case.) 

"The  above-named  plaintiff,  appearing  herein  by  its  attor- 
neys, complains  of  the  defendants,  and  for  cause  of  action  al- 
leges: That  the  plaintiff  herein  is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Wisconsin,  doing  business  therein,  with  its  principal  place 
of  business  at  the  city  of  Baraboo,  Sauk  county,  Wisconsin. 
That  the  defendant,  Emil  Winter,  is  a  capitalist^  residing  at 
Pittsburg,  Pennsylvania,  who  at  the  times  hereinafter  stated 
was  a  capitalist  engaged  in  mining  operations  and  in  the  pur- 
chase of  lands  and  options  in  Sauk  county,  Wisconsin,  and 
other  localities,  for  the  purpose  of  obtaining  and  holding 
mines  and  mining  lands.  That  said  defendant  William  C. 
Eodgers  was  at  the  times  hereinafter  stated  a  duly  authorized 
representative  and  agent  of  said  defendant  Emil  Winter,  del- 


29]  JANUARY  TERM,  1907.  45& 

Bsiaboo  Land,  Mining  &  Leasing  Co.  t.  Winter,  130  Wis.  457. 

I  '  I  I    I   I 

egated  with  the  power  and  authority  to  act  for  said  Winter  in 
matters  pertaining  to  the  transaction  of  the  business  of  said 
Winter  in  the  county  of  Sauk,  and  authorized  to  transact  the 
business  hereinafter  more  fully  set  forth.  That  heretofore 
and,  to  wit,  on  or  about  the  18th  day  of  February,  A.  D.  1903^ 
the  plaintiff  herein  purchased  of  and  from  one  John  Koenig 
and  Anna  Koenig  a  certain  option  upon  certain  lands  situate 
in  Sauk  county,  Wisconsin,  which  said  option  was  recorded 
in  volume  A  of  Options,  page  5,  Sauk  county  records,  under 
which  said  option  the  plaintiff  was  to  have  the  right  to  pur- 
chase of  and  from  said  John  Koenig  and  Anna  Koenig,  his 
wife,  the  lands  described  therein  for  and  at  the  agreed  price 
of  twenty-five  thousand  dollars  ($25,000).  That  on  or  about 
the  26th  day  of  February,  A.  D.  1903,  the  said  first  party 
purchased  of  and  from  one  Henry  Oetzmann  a  certain  option 
upon  certain  lands  and  premises  situate  in  Sauk  county,  Wis- 
consin, which  option  was  recorded  in  volume  A  of  Options, 
at  page  36,  Sauk  county  records,  under  which  said  option  the 
plaintiff  was  to  have  and  did  have  the  right  of  purchasing  the 
lands  therein  described  upon  the  payment  to  said  Henry  Oetz- 
mann of  the  sum  of  eight  hundred  ($800)  dollars,  and  that 
heretofore,  on  or  about  the  26th  day  of  February,  1903,  the 
plaintiff  purchased  of  and  from  one  Fred  Oetzmann  and  Mar- 
garet Oetzmann,  his  wife,  a  certain  option  upon  certain  lands 
described  therein  and  situate  in  Sauk  county,  Wisconsin^ 
which  said  option  was  recorded  in  volume  A  of  Options,  at 
page  37,  Sauk  county  records,  and  under  the  terms  of  which 
said  option  the  plaintiff  was  to  have  and  did  have  the  right  to 
purchase  said  property  therein  described  of  and  from  said 
Fred  and  Margaret  Oetzmann  for  the  sum  of  three  thousand 
two  hundred  ($3,200)  dollars.  That  heretofore  and  on  or 
about  the  2d  day  of  June,  1903,  the  said  defendant  Emil 
Winter,  by  his  said  agent,  William  C.  Rodgers,  duly  made, 
entered  into  and  delivered  an  agreement  which  was  in  words 
and  figures  as  follows : 

"  *This  agreement,  made  and  entered  into  this  the  second 
day  of  June,  A.  D.  1903,  by  and  between  the  Bardboo  Land, 
Mining  &  Leasing  Company,  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of  Wiscon- 
sin, with  its  principal  place  of  business  in  the  city  of  Baraboo, 
Sauk  county,  Wisconsin,  party  of  the  first  part,  and  Emil 
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Winter,  of  the  city  of  Pittsburg,  Pennsylvania,  party  of  the 
second  part,  witnesseth:  That  whereas,  the  said  first  parties 
are  now  the  owners  of,  as  vendees  of  certain  leases  and  options 
upon  certain  lands  in  the  town  of  Freedom  and  Westfield, 
Sauk  county,  Wisconsin,  which  said  options  are  herein  re- 
ferred to  as  follows:  A  certain  option  executed  by  John 
Kocnig  and  Anna  Koenig,  his  wife,  to  the  said  first  parties, 
which  is  recorded  in  volume  A  of  Options,  page  number  5, 
and  a  certain  optien  executed  by  Henry  Oetztnann,  and  which 
said  option  is  recorded  in 'Volume  A  of  Options,  at  page  36, 
And  upon  a  certain  option  executed  by  Fred  Oetzmann  and 
Margaret  Oetamann,  his  wife,  and  which  said  option  is  re- 
corded in  volume  A  of  Options,  at  page  37,  and  which  are 
thus  referred  to  for  the  purpose  of  identification,  the  same  as 
if  the  premises  therein  described  and  the  terms  and  conditions 
therein  stated* were  fully  set  forth  in  this  agreement: 

"  'Now,  therefore,  for  a  valuable  consideration  the  said  first 
parties  do  hereby  grant,  bargain,  and  sell,  assign,  set  over,  and 
deliver  unto  the  said  second  party  all  of  their  right,  title,  and 
interest  in  and  to  the  said  options  hereinabove  described,  upon 
the  following  terms  and  conditions,  to  wit:  With  the  express 
imderstanding  and  agreement  that  this  contract  is  to  be  in 
force  for  and  during  the  period  of  nineteen  months  from  the 
date  hereof,  and  that  on  or  before  the  expiration  of  said  nine- 
teen months  the  said  second  party  is  to  pay  to  the  said  first 
parties  for  such  options  for  all  the  lands  described  therein  the 
sum  of  three  hundred  dollars  for  each  and  every  acre  thereof, 
said  options  to  be  taken  collectively  and  the  amount  to  be  paid 
being  for  the  sum  of  one  hundred  and  ninety-four  and  three- 
fourths  acres  (194f )  of  land,  more  or  less,  according  to  sur- 
vey thereof,  and  not  to  be  delivered  or  turned  over  to  the  said 
second  party  separately  or  alone;  in  other  words,  the  whok 
one  hundred  and  ninety-four  and  three-fourths  acres  to  be 
taken  and  paid  for  at  the  rate  of  three  hundred  dollars  per 
acre.  At  which  time  and  upon  the  payment  of  which  s^id  sum 
the  said  first  parties  are  to  deliver  to  or  cause  to  be  delivered 
to  the  said  second  party  a  deed  of  the  premises  described  in 
said  options.  It  is  understood  herein  that  all  liabilities  at- 
tendant as  on  the  option  herein  described,  which  are  herein 
imposed  upon  the  said  first  parties,  are  to  be  and  are  hereby 
assumed  by  said  second  parties. 
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"  *Ibl  witness  whereof  the  parties  have  hereujito  set  their 
hands  and  seals  this  the  2d  day  of  June,  A,  D.  1003. 

"  'Bakaboo  Land,  Miniwo  &  Ljeasing  Co. 
[Corporate  Seal.]  "  'By  J,  T,  Gibson,  Pres. 

"  'By  S.  A.  Pdton,  See. 
"  'Emii.  Wintbe, 

"  Ter  William  C.  Rodgers. 

'^  'Signed,  sealed,  and  delivered  in  presence  of 
"  'E.  J.  Battles, 
"  'Nettie  Malloy.' 

"That  the  options  herein  mentioned  were  the  options  above 
described.  That  at  the  time  of  making  said  agreement  the 
said  plaintiff  had  obtained  and  was  the  owner  of  the  options 
therein  described,  and  has  complied  with  all  the  conditions 
which  enabled  and  authorized  them  to  enter  into  said  agree- 
ment with  the  said  defendants.  That  on  the  second  day  of 
January,  1905,  the  expiration  of  said  period  of  nineteen 
months,  referred  to  in  the  said  contract,  neither  the  said  Wirtr 
ter  nor  the  said  defendant  Rodgers  was  to  be  found  in  the 
said  county  of  Sauk.  That  the  plaintiff,  by  its  officers  and 
agents,  went  to  the  office  of  said  Rodgers  at  Baraboo,  Sauk 
county,  but  they  were  informed  that  he  was  not  within  the 
state  of  Wisconsin-  That  they  were  ready,  able,  and  willing 
in  all  respects  to  comply  with  the  said  agreement  above  set 
forth,  and  were  ready,  able,  and  willing  to  deliver  to  the  said 
defendants  a  deed  of  said  premises  and  to  pay  to  the  respect- 
ive  parties  named  in  said  option  the  full  consideration  called 
for  in  said  options,  provided  the  said  defendants  were  willing 
to  carry  out  their  said  agreement.  That  on  said  2d  day 
of  January,  1905,  when  the  plaintiff  found  that  said  defend- 
ants were  without  the  state,  they  telegraphed  the  said  defend- 
ant Winter  that  the  plaintiff  stood  ready  to  fully  carry  out  its 
part  of  the  contract  made  on  June  2,  1903,  and  that  they  de- 
manded compliance  on  his  part  and  called  for  a  reply.  That 
they  received  no  reply  to  said  telegram  until  about  January 
18,  1905,  when  the  plaintiff  received  a  letter  from  said  de^ 
fendant  Winter  in  which  he  stated  that  he  had  no  knowledge 
of  a  contract  or  agreement  made  with  the  plaintiff,  except  an 
option,  which  had  lapsed  according  to  its  tervas.  That  the 
plaintiff  also  duly  notified  said  Rodgers  of  its  readiness  in,  all 
respects  to  comply  with  said  agreement,  and  the  plaintiff  has 
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on  its  part  duly  perfonned  and  complied  with  all  the  require- 
ments of  the  said  agreement 

"The  plaintiff  further  alleges  that  it  has  at  all  times  been 
ready,  and  now  is  ready  and  willing,  to  comply  in  all  respects 
with  the  terms  of  said  agreement  and  to  deliver  or  cause  to 
be  delivered  to  them  a  deed  of  said  lands,  free  from  aU.  in- 
cumbrances, and  to  convey  to  the  defendants  good  and  perfect 
title  to  all  tiie  premises  described  in  said  agreement,  but  that 
the  said  defendants  have  refused  to  carry  out  said  agreement 
and  have  refused  to  pay  the  consideration  therefor,  and  have 
repudiated  the  same,  and  the  claim  is  now  made  by  the  de- 
fendants that  the  said  defendant  Rodgers  was  not  in  fact  the 
agent  of  said  Winter  and  was  not  authorized  to  make  said 
agreement.  The  plaintiff  further  alleges,  on  information  and 
belief,  that  the  said  defendants,  for  the  purpose  of  avoiding 
and  evading  the  terms  of  said  agreement,  sought  to  hinder 
and  prevent  the  plaintiff  from  acquiring  and  obtaining  such 
deeds  as  would  enable  the  plaintiff  to  completely  and  fully 
carry  out  said  agreement,  and  they  sought  to  induce  the  per- 
sons who  had  given  to  the  plaintiff  the  options  named  in  the 
agreement  to  withhold  their  deeds  and  thereby  prevent  plaint- 
iff from  carrying  out  its  agreeuient,  and  the  defendants  now 
pretend  that  the  said  options  referred  to  in  said  agreement 
were  never  binding  and  that  the  said  agreement  never  had  any 
binding  effect  That  the  plaintiff  has  been  put  to  great  ex- 
pense and  suffered  great  loss  by  reason  of  the  failure  of  said 
defendant  to  carry  out  said  agreement  That  although  the 
said  defendants,  ^lege  and  pretend  that  said  Rodgers  was 
never  authorized  to  make  said  agreement  as  agent  for  the  de- 
fendant Winter,  the  plaintiff  alleges,  on  information  and  be- 
lief, that  he  was  so  authorized,  and  that  he  represented  him- 
self as  the  agent  of  said  defendant  Winder,  and  both  said  de- 
fendants so  conducted  the  business  of  said  defendant  Winter 
as  to  lead  the  plaintiff  to  suppose  and  believe  that  he  was  so 
authorized  to  act  as  his  agent,  and  the  plaintiff  acted  and  re- 
lied on  such  conduct 

'Wherefore  the  plaintiff  prays  judgment  for  the  sum  of 
fifty-eight  thousand  four  hundred  and  twenty-five  dollars 
(58,425)  against  said  defendants  or  either  of  them,  or  for 
such  other  sum  as  may  be  just,  with  interest  and  costs  of  suit" 
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The  defendant  Wirder  demurred  to  the  complaint  for  fail- 
ure to  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
on  other  grounds  not  necessary  to  spjBcify.  The  demurrer  was 
overruled. 

For  the  appellant  there  was  a  brief  by  Q.  Stevens,  attorney, 
and  Olin  &  Bviler,  of  counsel,  and  oral  argument  by  H.  L. 
Butler, 

For  the  respondent  there  was  a  brief  by  Bentley  <Sc  Kelley, 
attorneys,  and  Burr  W.  Jones,  of  counsel,  and  oral  argument 
by  Mr.  F.  R.  Bentley  and  Mr.  Jones. 

Kebwin,  J.  Whether  the  complaint  states  a  cause  of  ac- 
tion is  the  question  for  determination  upon  this  appeal.  The 
other  grounds  of  demurrer  appear  to  have  been  abandoned, 
since  they  have  not  been  urged  either  in  brief  of  appellant  or 
upon  oral  argument  Upon  demurrer  the  facts  set  up  in  the 
complaint  must  be  regarded  as  admitted ;  and  the  question  is, 
Do  they  constitute  a  cause  of  action  upon  contract?  The 
question  turns  on  whether,  under  the  allegations  of  the  com- 
plaint, the  plaintiff  sold  the  options  to  defendant  Winter  and 
agreed  to  deed  the  lands  covered  thereby,  in  consideration  of 
which  defendant  agreed  to  assume  the  liabilities  under  the 
options  and  pay  $300  per  acre  for  the  land  within  nineteen 
months,  or  whether  the  contract  between  plaintiff  and  defend- 
ant was  a  mere  option  by  which  defendant  had  the  privilege 
of  buying  within  nineteen  months  but  was  under  no  obligation 
to  do  so.  It  is  strenuously  insisted  by  counsel  for  appellant 
that  the  transaction  amounted  to  a  mere  option  and  that  the 
complaint  fails  to  show  the  existence  of  any  contract  of  pur- 
chase, but,  on  the  contrary,  shows  that  the  contract  between 
the  parties  was  in  effect  merely  an  option  contract  which 
lapsed  without  acceptance,  and  hence  no  liability  accrued 
thereunder.  The  defendant's  liability  upon  the  facts  admit- 
ted by  the  demurrer  turns  mainly  upon  the  construction  of  the 
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oontract  set  up  in  the  complaint  The  options  to  the  plaintiff 
upon  the  lands  covered  by  them  confessedly  gave  it  a  valuable 
right  It  was  entitled  under  them  to  a  conveyance  of  the 
property  covered  by  the  options  upon  compliance  with  the 
conditi<»s  thereof.  This  was  a  property  right  which  the 
plaintiff  could  convey  for  a  valuable  consideration.  It  could 
perfect  its  title  through  the  options  and  thereby  acquire  and 
convey  title  to  the  property.  The  main  question,  therefore, 
is,  Did  it  contract  to  do  so,  or  did  it  give  appellant  VtHnter 
an  option  to  purchase  ? 

The  complaint  alleges  the  ownership  of  the  options  and  the 
contract  with  appellant  The  contract  provides  that,  for  a 
valuable  consideration,  the  plaintiff 

"does  hereby  grant,  bargain,  and  sell,  assign,  set  over,  and  de- 
liver unto  the  said  second  party  all  of  their  right,  title,  and 
interest  in  and  to  the  said  options  hereinabove  described,  upon 
the  following  terms  and  conditions,  to  wit :  With  the  express 
understanding  and  agreement  that  this  contract  is  to  be  in 
force  for  and  during  the  period  of  nineteen  months  from  the 
date  hereof,  and  that  on  or  before  the  expiration  of  said  nine- 
teen months  the  said  second  party  is  to  pay  to  the  said  first 
parties  for  such  options  for  all  the  lands  described  therein' the 
sum  of  three  hundred  dollars  for  each  and  every  acre  thereof, 
...  in  other  words,  the  whole  one  hundred  and  ninety-four 
and  three-fourths  acres  to  be  taken  and  paid  for  at  the  rate  of 
three  hundred  dollars  per  acre.  At  which  time  and  upon  the 
payment  of  which  said  sum  the  said  first  parties  are  to  deliver 
to  or  cause  to  be  delivered  to  the  said  second  party  a  deed  of 
the  premises  described  in  said  options." 

The  contract  further  provides  that  all  liabilities  attendant 
as  on  the  options  imposed  upon  the  first  parties  are  assumed 
by  the  second  party.  It  is  difficult  to  see  how  this  instrument 
can  be  held  to  be  an  option  to  purchase.  There  is  an  express 
sale  and  transfer  of  the  plaintiff's  right,  title,  and  interest  in 
the  options  to  defendant,  and  an  assumption  of  liabilities 
thereunder  by  him,  and  an  express  promise  to  pay  $300  per 
acre  for  each  and  every  acre  covered  by  the  options  on  or  be- 
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fore  nineteen  months  from  date  of  eontract  of  sale,  and  a 
promise  on  the  part  of  plaintiff  to  deed  the  lands  to  defendant. 
The  agreement  by  exprdss  terms  to  pay  is  not  optional,  but 
is  'S^ith  the  express  mideHstanding  and  agreement  .  .  .  that 
the  whole  one  hnndred  and  ninety-four  and  three-fourths 
acres  to  be  taken  and  paid  for  at  the  rate  of  three  hundred 
dollars  per  acre''  on  or  before  nineteen  months  from  the  date 
of  the  contract  'Not  is  the  provision  that  the  contract  is  to 
be  in  force  for  nineteen  months  repugnant  to  or  inconsistent 
with  the  express  agreement  to  pay.  It  may  have  been  inserted 
to  emphasize  the  fact  that  the  transaction  was  to  be  carried 
out  within  the  period  of  nineteen  months,  and  was  doubtless 
surplusage.  But  it  can  easily  stand  with  the  express  provis- 
ions of  the  eontract  The  words  in  the  contract  to  the  effect 
that  the  sale  and  delivery  of  the  options  is  ^'upon  the  follow- 
ing terms  and  conditions"  have  reference,  obviously,  to  the 
time  and  manner  of  payment  and  the  assumption  of  liability 
on  the  part  of  the  second  party  under  the  options.  If  the  pur- 
pose was  to  grant  an  option  and  not  make  a  contract  to  sell 
the  option  and  real  estate  covered  thereby,  it  seems  a  different 
insfrument  would  have  been  executed.  The  contract  in  ques- 
tion upon  its  face  has  virtually  none  of  the  elements  of  an 
option.  It  in  effect  sells  and  delivers  all  the  right,  title,  and 
interest  of  the  first  parties  in  the  options  to  the  second  parly 
on  the  terms  and  conditions  that  the  contract  shall  be  in  force 
nineteen  months,  during  which  time  the  second  party  is  to 
pay  the  first  party  for  all  the  lands  described  in  the  options, 
being  194f  acres  at  $300  per  acre,  the  first  party  to  deed  the 
premises  to  second  party  at  the  time  of  payment  The  cove- 
nants in  the  contract  are  mutual — on  the  part  of  the  second 
party  to  buy,  and  on  the  part  of  the  first  party  to  selL  So 
we  fail  to  see  how  it  can  be  construed  an  option  to  purchase. 

But  it  is  claimed  that  the  construction  contended  for  by 
plaintiff  results  in  an  imreasonable  and  improbable  business 
transaction,  inconsistent  with  the  language  of  the  contract, 
Vol.  130—30 


466         SUPREME  COURT  OF  WISCONSIN.        [Jak. 
Bamboo  Land,  Mining  dc  Leasing  Go.  v.  Winter,  ISO  Wis.  457. 

and  renders  its  most  important  provisions  meaningless  and 
ineffective.  In  this  connection  stress  is  placed  upon  the  fact 
that  plaintiff  was  not  the  owner  of  the  land;  that  possession 
was  not  delivered;  that  the  contral3t  was  made  upon  a  valu- 
able consideration  aside  fix>m  the  purchase  price  of  the  land; 
and  that  an  enormous  price  was  stipulated  in  the  contract 
This  contention  goes  to  the  question  of  construction,  and  we 
fail  to  discover  the  significance  attributed  to  it  by  counsel  for 
defendaht  It  is  contended  that  the  options  give  no  right  of 
possession.  True,  it  does  not  appear  from  the  complaint 
whether  the  options  give  the  right  of  possession  or  not  But 
this  seems  wholly  immaterial.  The  contract  of  sale  and  agree- 
ment to  deed  the  property  to  defendant  was  as  effectual  and 
binding  as  if  immediate  possession  was  agreed  to  be  given. 
Whatever  rights  plaintiff  had  under  the  options  were  trans- 
ferred, and,  although  plaintiff  was  not  the  owner  of  the  lands, 
the  options  secured  to  it  the  right  to  acquire  such  ownership 
and  transfer  the  title  to  defendant,  which  it  agreed  to  do. 
The  recital  of  a  "valuable  consideration"  in  the  contract  does 
not  necessarily  mean  that  the  parties  stipulated  for  a  consid- 
eration separate  and  outside  of  the  alleged  purchase  price  of 
the  land.  It  may  have  been  intended  as  the  formal  recital  of 
consideration  usually  inserted  in  contracts.  A  nominal  con- 
sideration would  satisfy  the  call.  However,  it  cannot  be  in- 
ferred for  the  purpose  of  giving  a  different  construction  to 
the  contract  than  it  otherwise  would  have  that  the  mere  re- 
cital that  the  contract  was  made  upon  a  valuable  consideration 
means  that  some  substantial  consideration  moved  the  parties 
to  contract,  independent  of  the  mutual  covenants  stipulated 
expressly  on  both  sides  to  be  performed.  So  we  do  not  think 
that  the  mere  recital  of  a  "valuable  consideration"  raises  any 
inference  that  any  consideration  in  fact  was  paid  or  to  be 
paid  other  than  the  purchase  price  of  the  land.  But,  even  if 
there  was  some  other  or  additional  consideration,  it  would  not, 
in  our  opinion,  alter  the  situation  so  far  as  the  construction 
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of  the  contract  is  concerned.  The  contract  on  its  face  is  either 
an  option  or  a  contract  of  sale  and  cannot  be  changed  by  con- 
struction. 

'Nor  do  we  think  the  fact  that  plaintiff  would  make  a  large 
profit  significant  The  defendant  doubtless  agreed  to  pay 
what  he  regarded  the  properly  worth.  At  least,  it  cannot  be 
inferred,  for  the  purpose  of  construing  a  contract  to  purchase 
into  an  option,  that  the  stipulated  price  was  unreasonable. 

It  is  argued  by  counsel  that  the  explicit  promise  to  take 
and  pay  for  the  whole  194:f  acres  at  $300  per  acre  means  "in 
the  event  of  purchase"  the  land  is  to  be  taken  and  paid  for. 
But  this  is  importing  by  construction  into  the  contract  words 
not  found  there,  and  which  change  the  express  agreement  to 
purchase  into  a  mere  option  to  purchase,  which  we  think  by 
no  rule  of  construction  can  be  done. 

We  are  cited  to  Nelson  v.  Stephens,  107  Wis.  136,  93  K  W. 
163,  as  authority  for  appellant^s  position.  But  the  words 
relied  upon  there  were  used  in  an  extension  of  an  option. 
There  was  no  question  but  that  the  original  instrument  was  a 
miere  option,  and  it  was  held  that,  while  the  agreement  ex- 
tending the  option  contained  words  amounting  to  a  promise 
to  pay  the  consideration,  still  the  subsequent  agreement  did 
not  change  the  character  of  the  option  agreement^  construing 
the  option  and  the  extension  of  it  t(^ther.  True,  as  argued 
by  counsel  for  appellant,  the  intention  of  the  parties  must 
govern.  "Courts  give  effect  to  contracts  according  to  the  in- 
tention of  the  parties — do  not  make  them."  But  an  intention 
XMuinot  be  read  out  of  a  contract  contrary  to  the  plain  and 
ordinary  meaning  of  the  words.  Effect,  must  be  given  to 
all  the  provisions  of  the  contract  if  they  can  stand  together. 
Courts  "cannot  substitute  a  new  contract  for  the  one  the  par- 
ties see  fit  to  make  because  nonperformance  on  the  part  of  one 
of  the  parties  thereto  becomes  difficult  or  the  question  of  such 
nonperformance  onerous."  We  confess  the  contract  referred 
to  in  the  complaint  is  not  as  clear  and  explicit  as  it  might  be, 
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but  we  think  a  cause  of  action  is  stated  in  the  complaint,  and 
therefore  the  court  below  was  right  in  overruling  the  demur- 
rer. 

By  the  Court. — The  {>rder  appealed  ^m  ia  affirmed. 

TiMUN,  J.^  took  no  part 


Dahi^mav  and  another,  Plaintiffs,  vs.  City  of  Milwaukee 
and  another,  Appellants :  Bbck,  Respondent 

January  8— January  g9,  1907, 

Municipal  corporations:  Public  improvements:  Special  assessments: 
Actions  to  restrain  enforcement:  Parties:  Pleadings:  Oross^om^ 
plaint:  Street  improvement  tax  certificates:  Rights  of  certificate 
holder:  Be-assessTnent:  Judgment  against  municipality. 

1.  Where  the  primary  right  claimed  by  plaintiff  is  that  his  property 

is  not  legaUy  chargeable  with  a  special  improTement  tax  which, 
in  form,  was  imposed  thereon  and  a  certificate  issued  therefor 
and  delivered  to  the  contractor,  the  principal  defendant  neces- 
sarily is  the  municipality,  it  being  the  actor  in  imposing  the 
tax  and  enforcing  the  same,  to  the  plaintiffs  injury  by  a  sale 
of  his  property,  and  the  contractor,  as  the  owner  of  the  tax 
claim,  is  a  proper  if  not  a  necessary  party  defendant. 

2.  In  such  case,  if  the  contractor  had  not  been  Joined  in  the  first  In- 

stance, it  would  be  the  duty  of  the  court  to  order  him  brought 
in  under  the  mandatory  rule  of  sea  2610,  Stats.  1898,  and  it 
would  have  been  improper  for  the  court  to  proceed  to  final  judg- 
ment declaring  the  improvement  certificate  void  without  order- 
ing him  brought  in,  and  the  order  bringing  him  In  obeyed, 
whether  either  of  the  parties  moved  the  court  to  that  end  or  not 
8.  The  scope  of  the  court's  power,  when  a  person  is  properly  or  nec- 
essarUy  joined  with  the  main  defendant  in  a  suit  in  equity,  is 
covered  by  sec.  2656a,  Stats.  1898  (providing  that  a  defendant 
may  have  affirmative  relief  against  a  codefendant  or  a  code- 
fendant  and  the  plaintiit,  or  a  part  of  the  plalntlfte,  or  a  code- 
fendant and  a  person  not  a  party,  or  against  such  person  alone, 
upon  his  being  brought  in;  but  that  in  all  such  cases  such  relief 
must  involve  or  in  some  manner  afCect  the  contract  transaction, 
or  property  which  is  the  svl^Ject  matter  of  the  action,  and  fur- 
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ther  proTiding  that  the  relief  may  be  demanded  in  the  answer, 
or  by  cros&<x>mplaiQt,  for  service  of  the  pleading  upon  the  party 
or  person  against  whom  the  relief  is  demanded,  and  that  unless 
afflrmatlTe  relief  is  so  claimed  by  a  pleading  so  served  none 
shall  be  adjudged),  and  sec.  2883  (providing,  among  other 
things,  that  a  judgment  may  be  given  determining  the  ultimate 
rights  of  the  parties  on  each  side  as  between  themselves). 

4.  Where  a  transaction  involved  in  an  action  was  the  assessment  of 
the  benefits  and  damages  as  to  plaintifC*s  property  in  respect  to 
the  improvement  of  a  street  and  the  validity  of  the  determina- 
tion as  to  the  proportion  of  the  cost  thereof  chargeable  to  plaint- 
iff's land  and  the  proportion  payable  otherwise,  and  the  con- 
tractor defendant,  to  whom  a  special  improvement  certificate 
for  the  collection  of  the  tax  levied  therefor  was  issued,  by  an- 
swer or  cross-complaint  claimed  affirmative  relief  against  his 
codefendant,  the  municipality,  it  is  /competent  for  the  court  to 
determine  the  ultimate  rights  of  the  two  defendants  in  respect 
to  the  matter  so  far  as  such  determination  affected  the  transac- 
tion which  was  the  subject  matter  of  the  action. 

6.  Sec.  12106,  Stats.  1898,  as  amended  by  ch.  354,  Laws  of  1903  (pro- 
viding that,  in  any  action  to  avoid  a  stre^  improvement  tax 
certificate,  upon'  its  being  determined  that  the  special  tax  is 
void  for  want  of  a  proper  assessment  of  benefits  and  damages, 
a  stay  of  proceedings  shall  be  granted  to  await  the  result  of  a 
valid  assessment  of  benefits  and  damages,  and  that  the  property 
owner  shall  then  pay  into  court,  for  the  benefit  of  the  parties 
entitled  thereto,  the  amount  so  found  chargeable  to  his  property 
as  a  condition  of  his  having  a  judgment  for  costs,  and  also  that, 
upon  failure  to  satisfy  such  condition,  judgment  dismissing  his 
complaint  with  costs  shall  be  rendered),  plainly  contemplates 
the  existence  of  the  right  to  invoke  equity  Jurisdiction  to  pre- 
vent the  sale  of  the  land  to  collect  an  illegal  tax,  and  regulates 
the  remedy  in  connection  with  the  re-assessment  laws  so  as  to 
do  complete  equity  between  the  parties. 

6.  Sec.  1210e,  Stats.  1898,  as  amended  by  ch.  354,  Laws  of  1903,  is 
supplementary  to  sec.  1210<i,  as  amended.  The  procedure  dif- 
fers as  to  the  manner  of  enforcing  pajrment  of  the  amount  de- 
termined by  the  re-assessment  proceedings  to  be  chargeable 
against  the  property,  but  the  right  of  the  holder  of  an  invalid 
street  Improvement  certificate,  upon  a  valid  assessment  of  bene- 
fits and  damages  being  made,  showing  the  amount  for  which  a 
certificate  should  have  been  Issued,  to  recover  the  whole  amount 
called  for  by  such  invalid  certificate,  part  on  account  of  the 
property  involved  and  part  out  of  the  proper  fund,  is  absolutely 
secured  to  the  certificate  holder  by  sec.  1210d. 
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7.  Under  sec.  1210e,  Stats.  1898,  the  court  is  not  limited  as  to  grant- 

able  relief  to  that  specifled  in  that  section. 

8.  Sec.  1210e,  Stats.  1898,  does  not  militate  against  the  requirements 

of  sec.  2610,  as  to  the  necessity  of  making  the  certificate  holder 
a  party  defendant  In  a  suit  to  set  aside  the  certificate,  nor  sec. 
2656a,  as  to  settling  the  rights  of  codefendants  between  them- 
selves and  granting  appropriate  relief  accordingly  upon  proper 
pleadings  claiming  the  same. 

9.  A  city  charter  provided  that  any  person  who  shall  have  contracted 

with  the  city  to  do  street  improvement  work  to  be  paid  for  from 
special  assessments  upon  the  abutting  property  shall  have  no 
claim  against  the  city  in  any  event  except  for  the  proceeds  of 
the  special  assessment;  that  no  work  proper  to  be  paid  for  by 
such  assessments  shall  be  contracted  to  be  paid  for  in  any  other 
way;  that  such  work  shall  be  contracted  to  be  paid  for  in  spe- 
cial assessment  certlQcates  so  far  as  the  benefits  to  the  parcels 
of  land  respectively  abutting  on  the  street  improved  properly 
assessable  to  such  lands  will  go  for  that  purpose;  and  that  the 
balance  as  to  each  parcel  shall  be  paid  out  of  ward  funds.  The 
contract  under  which  a  certain  street  improvement  was  made 
provided  that  the  contractor  receive  special  sissessment  certifi- 
cates in  payment  and  satisfaction  of  his  work  to  the  extent  the 
amounts  thereof  would  go  in  liquidation  of  the  same  without 
any  other  claim  upon  or  liability  of  the  city  on  account  of  any 
amount  included  in  such  certificates.  Held^  that  such  charter 
provisions  and  such  contract  were  subject  to  the  re-assessment 
laws,  which  in  effect  amended  the  city  charter  and  are  consti- 
tutional and  effective. 

10.  In  such  case  the  charter  provisions  and  the  re-assessment  stat- 

utes supplementing  the  same  secured  to  the  contractor  a  right 
to  receive  of  the  city  the  difference  between  the  contract  price 
of  the  improvement  in  front  of  any  parcel  of  land  affected  and 
the  amount  properly  chargeable  thereto,  according  to  a  valid 
ascertainment  of  the  same,  as  provided  in  the  charter,  in  case 
of  the  initial  determination  failing  for  want  of  a  proper  deter- 
mination of  be&efits  and  damages. 

11.  In  such  case  the  rights  of  the  contractor  and  municipality  result 

in  this  rule:  In  case  of  an  invalid  determination  of  the  net 
benefits  accruing  to  a  parcel  of  land  abutting  on  a  street  by  rea- 
son of  the  improvement  thereof,  the  cost  of  the  improvement 
being  payable  to  the  contractor,  to  the  extent  of  the  net  bene- 
fits to  such  property,  by  a  special  assessment  certificate  issued 
against  the  same  and  the  balance  by  the  municipality,  and  the 
work  having  been  done  and  a  proper  certificate,  in  form,  issued 
to  the  contractor,  and  the  owner  of  the  land  commencing  an 
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action  to  set  aside  the  certificate  because  of  failure  of  the  mu- 
nicipal authorities  to  properly  ascertain  the  net  benefits  to  the 
land, — ^the  owner  of  the  certificate  should  be  made  a  party  d^ 
fendant,  and  the  rights  of  the  plaintiff  as  to  both  defendants 
and  the  rights  of  the  latter  as  between  themselves  should  be 
settled  by  a  final  judgment,  and  in  case  it  is  determined,  in 
the  manner  proYlded  by  law,  that  the  amount  charged  against 
plaintiff's  property  for  the  improvement  is  excessive,  and  the 
excess  determined.  Judgment  therefor  should  go  against  the  mu- 
nicipality  in  favor  of  the  contractor,  if  properly  claimed  in  the 
hitter's  pleading. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obben  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  to  enjoin  the  sale  of  land  for  nonpayment  of  a  street 
improvement  tax. 

The  city  of  Milwaukee,  which  imposed  the  special  tax,  and 
the  owner  of  the  certificate,  C.  Beck,  who  did  the  work  as  con- 
tractor, were  joined  as  defendants.  The  claim  of  the  plaint- 
iffs was  that  the  assessment  was  invalid  because  made  on  an 
arbitrary  basis  of  $6  per  front  foot  for  benefits  regardless  of 
damages,  the  assessing  board  well  knowing,  as  the  fact  was, 
at  the  time  of  making  the  assessment  that  the  contemplated 
improvement  would  result  in  making  a  deep  cut  in  front  of 
plaintiffs'  property,  greatly  damaging  the  same,  while  the 
law  only  permitted  the  cost  to  the  excess  of  benefits  accruing 
to  the  property  over  damages  thereto  to  be  charged  against 
such  property. 

The  allegations  of  the  complaint  appear  with  sufficient  de- 
tail for  a  full  understanding  of  the  case  by  the  abridgment  of 
the  findings  hereafter  referred  to. 

The  city  answered  the  complaint,  putting  in  issue  all  the 
allegations  as  to  the  claim  above  mentioned,  and  pleaded  the 
pendency  of  an  action  at  law  between  plaintiffs  and  the  city 
in  the  circuit  court  for  Milwaukee  county  to  recover  damages 
alleged  to  have  been  caused  to  plaintiffs'  property  by  the  al- 
leged unlawful  improvement 
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The  defendant  Beck  answered  by  way  of  croea-complaint 
and  prayed  that  in  case  of  the  tax  being  dedared  void  a  re- 
assessment should  be  made  under  ch.  354  and  ch.  276,  Laws 
of  1903,  and  that  the  difference  between  the  amount  of  the 
void  certificate  and  the  proper  amount  chargeable  to  the 
plaintiffs'  premises  on  account  of  the  improvement  should  be 
adjudged  in  defendant's  favor  against  the  cily.  The  latter  did 
not  plead  to  such  cross-complaint. 

Omitting  formal  matters  and. those  which  are  not  in  con- 
troversy or  are  not  necessary  in  deciding  the  case,  the  facts 
as  determined  by  the  court  are  substantially  as  follows :  The 
city  of  Milwaukee  had  authority  by  its  charter  to  improve  the 
street  in  question  in  a  prescribed  manner.  The  defendant, 
C.  Beck,  duly  contracted  with  the  city  to  improve  such  street 
as  alleged  in  the  complaint.  March  10,  190§,  for  the  purpose 
of  a  foundation  for  making  the  improvement  the  board  of 
public  works  of  such  city  submitted  to  its  common  council  a 
resolution  to  grade  and  macadamize  the  roadway,  pave  the 
gutters,  and  grade,  curb,  and  plank  the  sidewalks  on  National 
avenue,  the  street  in  question,  from  Washington  avenue  to 
Thirty-fourth  avenue  in  the  Twenty-third  ward  of  said  city, 
which  was  referred  to  the  local  committee  of  the  ward.  Sub- 
sequently it  was  amended  by  substituting  the  words  "Thir- 
tieth avenue"  for  "Thirty-fourth  avenue"  and  adopted.  The 
engineer's  estimated  cost  of  the  improvement  in  front  of 
plaintiffs'  property  was  $4,239.12  and  the  actual  cost  was 
$5,062.92.  There  was  issued  to  the  contractor  a  certificate 
against  the  premises  for  $4,250  and  one  against  the  ward 
fund  for  $812.92.  The  estimated  cost  of  the  improvement 
throughout  its  whole  course  varied  from  $96.15  to  $231.75 
for  a  30.10  foot  lot  June  30,  1902,  the  board  of  public 
works  aforesaid  transmitted  to  said  common  council  duplicate 
assessments  of  benefits  and  damages  for  making  the  improve- 
ment as  set  forth  in  the  complaint,  showing  that  such  benefits 
were  assessed  by  the  frontage  rule  instead  of  according  to  the 
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excess  of  benefits  over  damages  as  to  each  parcel  of  lancL  On 
said  day  the  assessment  was  confirmed  hj  said  council  and  is 
the  sole  basis  for  the  tax  in  questicm.  Plaintiffs'  premises  are 
on  the  crest  of  a  natural  elevation.  The  surface  of  the  east 
line  is  6.69  feet  and  at  a  point  337  feet  west  53.1  and  at  the 
west  line  0.6  feet  above  the  sidewalk  level,  which  level  at  a 
point  thirty-seven  feet  west  of  the  east  line  of  the  premises 
is  3.15  feet  and  at  a  point  300  feet  west  thereof  5.55  and  at 
the  west  line  2.15  feet  above  the  roadway.  The  established 
grade  of  the  street  in  front  of  such  premises  is  from  five  and 
one-half  to  sixteen  and  one-half  feet  below  the  natural  sur- 
face thereof  and  of  said  premises.  To  grade  such  premises, 
so  as  to  make  them  conform  to  the  grade  of  the  street,  back 
from  the  street  line  150  feet  would  cost  more  than  $5,200. 
The  city  was  benefited  by  the  improvement  to  the  extent  of 
the  cost  thereof.  The  certificate  issued  to  the  contractor  is 
now  owned  by  him.  It  was  issued  on  the  uniform  basis  of 
$6  per  f rcflit  foot,  that  being  the  basis  of  assessments  along  the 
whole  street  so  far  as  the  same  was  improved.  The  board  of 
public  works  in  making  the  assessment  did  not  consider  the 
benefit  and  injury  which  might  result  to  each  lot  or  parcel  of 
land  from  the  improvement,  nor  consider  nor  determine  the 
effect  of  the  improvement  as  to  each  lot  separately,  nor  the 
cost  thereof,  nor  consider  and  assess  the  benefits  and  injuries 
or  either  of  them  as  to  each  parcel  of  land  as  a  separate  mat- 
ter. The  assessment  was  based  on  the  estimated  cost  of  the 
entire  work  as  if  each  parcel  of  land  was  equally  affected. 

From  such  findings  the  conclusion  was  reached  that  the 
special  tax  for  want  of  a  proper  assessment  of  benefits  and 
damages  as  to  plaintiffs'  premises  Was  void,  and  that  defend- 
ant Beck  was  entitled  to  receive  of  the  defendant  city  by  way 
of  a  special  assessment  against  plaintiffs'  premises  such  part 
of  $4,250  as  should  be  by  due  proceedings  to  that  end  deter- 
mined to  be  legally  chargeable  thereto  and  to  receive  of  the 
defendant  city  the  balance  of  said  sum  with  interest  upon  the 
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whole  of  such  sum  from  the  time  the  same  was  payable  to  said 
Beck,  to  wit,  November  24,  1904,  and  that  the  final  judg- 
ment should  declare  the  certificate  for  $4,250  void  and  award 
plaintiffs  fuU  costs,  and  that. further  proceedings  should  be 
stayed  to  wait  the  result  of  a  new  assessment  of  benefits  and 
damages  according  to  the  statutes  on  that  subject,  which  was 
ordered  to  be  made  forthwith. 

An  interlocutory  judgment  was  rendered  accordingly. 

A  new  assessment  of  benefits  and  damages  was  thereafter 
made  as  ordered  by  the  court,  which  was  confirmed  by  the 
common  council  of  the  defendant  city  and  conceded  by  plaint- 
iffs to  be  regular,  though  excepted  to  by  them  as  to  the  dam- 
ages to  the  premises  as  determined. 

The  court,  upon  such  new  assessment  of  benefits  and  dam- 
ages being  completed  and  confirmed  as  aforesaid  and  proof 
thereof  being  duly  made,  filed  final  findings  in  harmony  with 
the  preliminary  decision,  and  further  to  this  effect:  Accord- 
ing to  the  re-assessment  of  benefits  and  damages  to  which  no 
objection  is  made  by  plaintiffs  going  to  the  regularity  thereof, 
no  benefits  accrued  or  were  assessable  to  the  plaintiffs'  pi*em- 
ises  by  reason  of  the  improvement  of  the  street  in  front  of 
their  premises. 

Judgment  was  accordingly  ordered  decreeing  the  certificate 
issued  to  defendant  Beck  on  the  first  assessment  void  and  re- 
quiring it  to  be  delivered  up  for  cancellation,  awarding  him 
$4,250  against  the  defendant  city  with  interest  thereon  from 
November  23,  1904,  and  awarding  plaintiffs  full  costs  against 
said  city,  and  said  Beck  full  costs  likewise.  Such  judgment 
was  duly  rendered,  from  which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  John  T.  Kelly,  city 
attorney,  and  Clinton  G.  Price,  assistant  city  attorney,  and 
oral  argument  by  Mr.  Price. 

For  the  respondent  there  was  a  brief  by  Turner,  Hunter  & 
Goff,  and  oral  argument  by  C.  F.  Hunter. 
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Mabshall,  J.  The  primary  right  claimed  by  plaintiffs  is 
that  their  property  was  not  legally  chargeable  with  the  im- 
provement tax  which,  in  form,  was  imposed  thereon  and  a  cer- 
tificate issued  therefor  and  delivered  to  respondent  The 
principal  defendant  necessarily  was  the  city  of  Milwaukee,  it 
being  the  actor  in  imposing  the  tax  and  in  enforcing  the  same, 
to  the  plaintiffs'  injury  by  a  sale  of  the  property.  Respond- 
ent Beck,  as  the  owner  of  the  tax  claim,  was  a  proper,  if  not 
a  necessary,  party  defendant  It  would  seem,  since  the  city 
in  case  of  plaintiffs  prevailing  could  not  proceed  to  enforce 
the  tax  for  the  benefit  of  Beck,  that  he  was  a  necessary  party. 
If  he  had  not  been  joined  in  the  first  instance  it  is  quite  dear 
that  it  would  have  been  the  duty  of  the  court  to  order  him 
brought  in  under  the  mandatory  rule  of  sec.  2610,  Stats. 
1898,  which  provides  that  "when  any  persons  not  parties  to 
the  action  have  such  interests  in  the  subject  matter  of  the 
controversy  as  to  require  them  to  be  made  parties  for  their 
due  protection,  the  court  shall  order  them  to  be  brought  in." 
As  this  court  has  previously,  in  principle,  decided,  had  Beck 
not  been  made  a  party  at  the  outset  or  before  trial,  it  would 
have  been  improper  for  the  court  to  proceed  to  final  judgment 
declaring  the  improvement  certificate  void  without  ordering 
him  brought  in,  and  the  order  being  obeyed,  whether  either  of 
the  parties  moved  the  court  to  that  end  or  not  McDougald 
V.  New  Richmond  B.  M.  Co.  125  Wis.  121,  129,  103  N.  W. 
244. 

The  scope  of  the  court's  power  when  a  person  is  properly 
or  necessarily  joined  with  the  main  defendants  in  a  suit  in 
equity  is  covered  by  sees.  2656a  and  2883,  Stats.  1898.  The 
first  section  provides : 

"A  defendant  .  .  .  may  have  affirmative  relief  against  a 
codefendant,  or  a  codefenddnt  and  the  plaintiff,  or  part  of 
the  plaintiffs,  or  a  codefendant  and  a  person  not  a  party,  or 
against  such  person  alone,  upon  his  being  brought  in ;  but  in 
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all  such  cases  such  relief  must  involve  or  in  some  manner  af- 
fect the  contract,  transacticni  or  property  which  is  the  subject 
matter  of  the  action." 

It  further  provides  that  the  relief  may  be  demanded  in 
the  answer  or  by  cross-oomplaint,  and  for  service  of  the  plead- 
ing upon  the  codefendaut  against  whom  the  relief  is  de- 
manded, and  that  unless  affirmative  relief  shall  have  been  so 
claimed  by  a  pleading  so  served  none  shall  be  adjudged.  The 
latter  aeetioa  provides  that  a  "judgment  may  be  given  .  .  . 
determin[ing]  the  ultimate  rights  of  the  parties  on  each  side, 
as  between  themselves."  Thus  it  will  be  seen  that  since  re- 
spondent by  answer  or  cross-complaint  claimed  affirmative  re- 
lief against  his  codefeudant,  the  appellant,  it  was  competent 
for  the  court  to  determine  the  ultimate  rights  of  the  two  in 
respect  to  the  matter  so  far  as  such  determination  affected  the 
transaction  which  was  the  subject  matter  of  the  action.  That 
such  transaction  was  the  assessment  of  benefits  and  damages 
as  to  the  plaintiffs'  property  in  respect  to  the  improvement  of 
the  street  in  question  and  the  validity  of  the  determination 
as  to  the  proportion  of  the  cost  of  such  improvement  charge- 
able to  plaintiffs'  land  and  the  proportion  payable  otherwise, 
does  not  seem  to  be  open  to  reasonable  controversy. 

The  rule  laid  down  in  Kollock  v.  Scribner,  98  Wis.  104, 
73  N.  W.  776,  that  where  a  defendant  in  equity  pleads  a 
cause  of  action  against  a  codef  endant  whidi  would,  independ- 
ently of  the  main  cause,  be  a  proper  ground  of  complaint  at 
law  against  such  codefendant,  though  so  far  germane  to  such 
principal  cause,  in  case  of  that  being  a  good  one,  as  to  be  pre- 
sentable therewith, — ^if  it  be  held  not  good  and  the  complaint 
be  dismissed  on  that  ground  the  dismissal  will  carry  the  in- 
cidental cause  with  it,  does  not  apply  here.  The  main  cause 
in  the  case  in  hand  was  held  good  and  the  full  relief  de- 
manded by  plaintiffs  was  substantially  granted.  The  mere 
fact  that  there  was  a  re-assessment  of  benefits  and  damages 
under  a  law  providing  therefor,  and  that  a  valid  assessment 
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of  benefits  and  damages  in  the  first  instance  was  not,  in  view 
of  the  re-assessment  statutes,  a  ocmdition  precedent  to  grading 
the  street  so  that  a  failure  to  make  a  valid  assessment  at  first 
was  not  irremediable  as  regards  the  liability  of  the  city  for 
damages^  did  not  militate  against  plaintiffs'  invoking  equity 
jurisdicticm  to  prevent  the  sale  of  their  land  to  collect  the  iUe- 
gal  tajL  Sea  12106^  Stats.  1898>  as  amended  bj  ch.  354^ 
Laws  of  1903,  plainly  contemplates  the  existence  of  the  right 
to  use  such  jurisdiction  and  regulates  the  remedy  in  connec- 
ti<m  with  the  re-assessment  law  so  as  to  do  complete  equity 
between  the  parties,  in  that  it  provides,  in  any  action  to  avoid 
a  street  improvement  tax  certificate  upon  itfi  being  determined 
that  the  special  tax  is  void  for  want  of  a  proper  assessment 
of  benefits  and  damages,  for  a  stay  of  proceedings  to  await  the 
result  of  a  valid  assessment  of  benefits  and  damages  and  for 
the  property  owner  then  paying  into  court  "for  the  benefit  of 
the  parties  entitled  thereto"  the  amount  so  found  chargeable 
to  his  property  as  a  condition  of  his  having  a  judgment  for 
costs,  and  provides  that  upon  failure  to  satisfy  such  condition 
judgment  dismissing  his  complaint  with  costs  shall  be  ren- 
dered. 

On  the  question  of  whether  sec.  1210(2^  Stats.  1898,  as 
amwided  and  found  at  ch.  276,  Laws  of  1903,  and  sec.  12106^ 
Stats.  1898,  as  amended  by  ch.  354,  Laws  of  1903,  apply 
to  the  re-assessment  made  in  this  case,  the  cause  is  ruled 

by  Dahlman  v.  Milivauhee,  131  Wis.  ,  110  K  W.  479 

(opinion  by  Mr.  Justice  Winsix)w).  What  is  said  in  that 
case  renders  it  unnecessary  to  discuss  the  subject  in  this  opin- 
ion and  uimeoessary  to  point  out  that  in  this  language  in 
said  ch.  276,  "and  the  excess  in  the  amount  of  such  valid  cer- 
tificate over  such  new  certificate,  if  any,  shall  be  paid  to  said 
holder,  or  person,  out  of  the  proper  fund,"  the  word  "valid" 
should  be  read  "invalid,"  that  clearly  having  been  the  intent 
of  die  I^slature.    See  ch.  501,  Laws  of  1905. 

Sec.  12106,  as  amended,  is  supplementary  to  sec.  1210dj 


478         SUPREME  COTTET  OF  WISCONSIN.       [Jak. 
Dahlman  y.  Milwaukee,  130  Wis.  468. 

as  amended.  The  prooedure  in  the  fonner  differs  from  that 
in  the  latter,  as  to  the  manner  of  enforcing  payment  of  the 
amount  determined  by  the  re-assessment  proceedings  to  be 
chargeable  against  the  property,  but  the  right  of  the  holder  of 
an  invalid  street  improvement  certificate^  upon  a  valid  assess- 
ment of  benefits  and  damages  being  made,  showing  the  amount 
for  which  the  certificate  should  have  been  issued,  to  recover 
the  whole  amount  called  for  by  such  invalid  certificate,  part 
on  account  of  the  property  involved  and  part  ^^out  of  the 
proper  fund,"  seems  to  be  absolutely  secured  to  the  certificate 
holder  by  the  latter  section.  It  provides,  generally,  that  when 
any  special  assessment  certificate  is  invalid  for  failure  to 
make  a  proper  assessment  of  benefits  and  damages  the  city 
authorities  shall  proceed  to  make  a  new  assessment  of  bene- 
fits and  damages  in  the  manner  provided  by  law.  Sea  1210e^ 
Stats.  1898,  as  amended,  among  other  things,  provides  that 
when  in  any  action  to  set  aside  a  special  assessment  certifi- 
cate the  court  shall  determine  that  the  assessment  is  invalid 
because  of  a  defective  assessment  of  benefits  and  damages  the 
proper  city  authorities  shall  proceed  to  make  a  new  assess- 
ment of  benefits  and  damages  as  required  by  law,  etc.,  thus 
recognizing  the  duty  imposed  by  sec  1210d.  The  re-assess- 
ment'as  regards  the  ultimate  rights  of  the  parties  interested 
is  quite  clearly  intended  to  be  the  same  whether  it  is  made  by 
order  of  the  court  in  an  action,  or  independently  thereof, 
though  the  proceedings  to  enforce  such  rights  are  somewhat 
different  in  one  case  than  in  the  other.  In  either  the  property 
holder  is  directly  or  indirectly  held  liable  for  the  amount 
chargeable  to  his  land  for  the  benefit  of  the  contractor  making 
the  improvement^  and  the  latter  is  protected  as  to  the  balance 
the  same  as  he  would  have  been  if  a  valid  assessment  of  bene- 
fits and  damages  had  been  made  in  the  first  instance,  by  the 
difference  between  the  amount  chargeable  to  the  property  and 
the  c(»itract  price  for  the  work  of  making  the  improvement 
in  front  of  the  same  to  the  center  of  the  street  being  made 
"payable  out  of  the  proper  fund." 
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True  sec.  1210e^  Stats.  1898,  as  amended,  as  counsel  for 
the  appellant  contend,  makes  no  mention  of  relief  grantable 
to  the  contractor,  except  as  to  the  amount  of  the  invalid  im- 
provement certificate  properly  chargeable  to  the  land  against 
which  it  was  issued.  But  just  as  true,  as  an  original  matter, 
it  does  not  confer  the  right  to  recover  of  the  property  owner 
or  out  of  his  land  the  amount  legitimately  chargeable  to  such 
land  as  determined  by  the  re-asseesment  That  properly 
speaking  is  secured  by  sec.  1210i.  The  supplementary  section 
only  provides  a  method  of  enforcing  collection  of  it,  viz. :  by 
declaring  that  the  property  owner  shall  make  payment  into 
court  for  the  benefit  of  the  parties  entitled  thereto  as  a  condi- 
tion of  final  relief  in  the  action. 

We  cannot  agree  with  counsel  for  appellant  that  the  court  in 
dealing  with  this  subject,  in  equity,  is  limited  as  to  grantable 
relief  to  that  specified  in  sec.  1210e.  It  by  no  means  militates 
against  the  requirements  of  sec.  2610  as  to  the  necessity  for 
making  the  certificate  holder  a  party  defendant  in  the  suit  to 
set  aside  the  certificate  nor  the  other  section  to  which  we  have 
referred  as  to  settling  the  rights  of  codefendants  between 
themselves  and  granting  appropriate  relief  accordingly  upon 
proper  pleadings  claiming  the  same.  If  respondent  had  a 
right,  as  shown  by  the  result  of  the  re-assessment  proceedings, 
to  recover  the  difference  between  the  amount  called  for  by  the 
invalid  certificate  and  the  amount  found  justly  and  legally 
chargeable  to  plaintiffs'  land,  a  settlement  of  the  rights  of  de- 
fendants between  themselves  under  sec.  2610  of  the  Statutes 
required  that  fact  to  be  adjudicated,  and  affirmative  relief  in 
respondent's  favor  against  his  codef endant  in  response  to  sees. 
2656a  and  2883  of  the  Statutes  to  which  we  have  referred  re- 
quired the  entry  of  judgment  in  accordance  with  such  fact 

Counsel  for  appellant  call  attention  with  much  confidence 
to  these  facts  as  fatal  to  the  judgment:  First,  sec.  21,  ch.  V, 
of  the  city  charter  of  the  city  of  MilwavJcee  provides  that  any 
person  who  shall  have  contracted  with  the  city  to  do  street  im- 
provement work  and  to  be  paid  for  from  special  assessments 
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upon  the  abutting  property  shall  have  no  claim  against  the  city 
in  any  event  except  for  the  proceeds  of  the  special  assessments^ 
and  that  no  work  proper  to  be  paid  lor  by  such  assessments 
shall  be  contracted  to  be  paid  for  in  any  other  way,  and  sec 
10,  ch.  VII,  of  such  charter  provides  that  street  improvement 
work  of  the  sort  involved  in  this  case  shall  be  contracted  to  be 
paid  for  in  special  assessment  certificates  so  far  as  the  bene- 
fits to  the  parcels  of  land  respectively  abutting  on  the  street 
improved  properly  assessable  to  such  lands  will  go  for  that 
purpose,  and  that  the  balance  as  to  each  parcel  shall  be  paid 
out  of  the  fund  of  the  ward  in  which  such  parcel  shall  be 
situated;  second,  the  contract  between  respcHident  and  the  ap- 
pellant was  to  the  effect  that  the  latter  would  receive  special 
assessment  certificates  in  payment  and  satisfaction  of  his  work 
to  the  extent  that  the  amounts  thereof  would  go  in  liquidation 
of  the  same  without  any  other  claim  upon  or  liability  of  the 
city  on  the  contract  for  any  amount  included  in  such  certifi- 
cates; third,  it  has  been  repeatedly  decided  by  this  court  that 
where  street  improvement  work,  according  to  the  provision 
of  the  city  charter  where  the  same  is  done,  can  be  paid  for 
only  in  special  assessment  certificates  against  the  abutting 
property,  the  person  doing  such  work  takes  all  the  risk  of  the 
regularity  of  the  proceedings  in  respect  to  making  the  special 
assessments  and  has  no  claim  whatever  against  the  city  in  case 
of  the  special  taxes  being  uncollectible  by  reason  of  the  as- 
sessments failing  for  any  reason ;  that  he  is  without  any  rem- 
edy whatever  against  the  city,  it  not  being  responsible  for  the 
validity  of  its  proceedings,  and  only  being,  in  contemplation 
of  law,  the  agent  of  the  owner  of  the  certificates  to  collect  the 
same  so  far  aa  the  charter  makes  provision  in  that  regard. 
On  this  counsel  cite  many  cases,  the  most  significant  of  which 
are  Eilert  v.  Oshkosh,  14  Wis.  586 ;  Fletcher  v.  Oshkosh,  18 
Wis.  228;  Hail  v.  Chippewa  Falls,  4c7  Wis.  267,  2  N.  W. 
279;  Zwietuach  v.  Milwaukee,  66  Wis.  369,  13  N.  W.  227;' 
Eoyt  V.  Fass,  64  Wis.  273,  25  N.  W.  46;  Heller  v.  MUwaw 
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kee,  96  Wis.  134,  70  N.  W.  1111,  and  Boter  v.  Superior,  115 
Wis.  243,  91  N.  W.  651. 

The  two  sectioBS  of  the  Milwaukee  city  charter  referred  to 
should  be  read  together  as  part  of  the  general  scheme  for 
doing  street  improvement  work  by  contract,  the  cost  thereof  in 
front  of  eadi  parcel  of  land  abutting  on  the  street  improved 
to  the  center  thereof  to  the  extent  of  the  net  benefits  thereto 
accruing  by  the  improvement  to  be  paid  by  the  owner  of  such 
parcel  and  the  balance  to  be  paid  by  the  city  out  of  the  fund 
of  the  ward  in  which  the  land  is  located,  l^o  work  proper  to 
be  paid  for  by  special  assessment  certificates  shall  be  c<mi- 
tracted  to  be  paid  for  in  any  other  way,  is  the  command  of 
the  charter,  but  no  work  is  proper  to  be  paid  for  by  such  cer- 
tificates except  to  the  extent  of  the  net  benefits  accruing  to 
the  parcels  of  land  respectively  fronting  on  the  street  im- 
proved. True  the  charter  declares,  as  we  have  seen,  that  the 
contractor  agreeing  to  take  his  pay  in  special  assessment  cer- 
tificates shall  have  no  claim  again^st  the  city  on  accoimt  of  his 
work  except  for  the  collection  of  such  certificates,  but  that 
does  not  militate  against  the  execution  of  any  corrective  law 
designed  to  determine  the  proper  amount  of  such  benefits  in 
case  of  the  original  determination  being  inefficient  and  the  en- 
forcement of  the  rights  of  the  contractor  as  thus  readjusted. 

True  also  the  contract  between  the  respondent  and  the  ap- 
pellant, following  the  requirements  of  the  charter,  bound  the 
former  to  take  special  assessment  certificates  in  payment  of 
his  w<Mrk  to  the  extent  of  the  net  benefits  accruing  thereby  to 
the  parcels  of  land  fronting  on  the  street  improved,  but  that, 
too,  did  not  preclude  his  having  the  benefit  of  any  law  de- 
signed to  determine  the  amoimt  of  such  benefits  in  case  of  the 
initial  determination  being  ineffective.  True  also,  as  this 
court  has  frequently  decided,  and  it  is  the  settled  law,  where 
the  cost  of  street  improvement  work  is  payable  only  by  special 
assessments  against  the  abutting  properly,  failure  of  the  as- 
sessments for  neglect  to  comply  with  the  law  in  making  the 
Vol.  130  —  31 
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same  does  not  render  the  city  liable  to  the  contractor,  but  such 
rule  manifestly  does  not  stand  in  the  way  of  the  execution 
of  a  valid  law  providing  for  an  efficient  ascertainment  of  the 
amount  chargeable  to  the  parcels  of  land  abutting  on  a  street 
improved  in  case  of  the  initial  assessment  failing.  Moreover, 
that  has  nothing  whatever  to  do  with  the  subject  of  municipal 
liability  for  the  cost  of  street  improvement  work  not  charge- 
able to  the  abutting  property. 

The  provisions  of  the  city  charter  to  which  we  have  referred 
and  the  contract  between  respondent  and  appellant  are  sub- 
ject to  the  re-assessment  laws,  which  are  in  effect  amendments 
to  the  city  charter.  Such  manifestly  is  the  legislative  plan. 
That  such  laws  are  constitutional  and  effective  as  designed  by 
the  lawmaking  power  is  not  open  to  reasonable  controversy  at 
this  time.  As  was  said  in  Sanderson  v.  Herman,  108  Wis. 
662,  669,  84  N.  W.  890,  86  N.  W.'  141 : 

"The  authority  in  our  own  state  is  overwhelming  in  support 
of  laws  authorizing  re-assessment  both  of  general  taxes  and  of 
special  assessments.  There  can  be  no  doubt  that  the  legisla- 
ture has  power  to  ratify  imposition  or  direct  re-ass^ssment  of 
taxes  which  it  mighl  originally  have  authorized.  ...  If  it 
be  urged  that  conditions  required  by  the  charter  originally 
cannot  now  be  complied  with, — such,  for  example,  as  the  as- 
certainment of  benefits  and  damages  cannot  now  precede  the 
letting  of  the  contracts,  as  was  obviously  the  policy  of  the 
charter, — it  is  a  complete  answer  that  the  legislature  might 
originally  have  authorized  a  special  assessment  without  mak- 
ing such  ascertainment  an  essential  preliminary  to  contract- 
ing." 

Without  further  discussion  we  may  well  conclude,  in  har- 
mony with  Haubner  v.  Milwaxikee,  124  Wis.  153,  101  N.  W. 
930,  102  K  W.  5Y8 ;  Pabst  B.  Co,  v.  Milwavkee,  126  Wis. 
110,  105  K  W.  563;  and  Dahlman  v.  Milwaukee,  131  Wis. 
,  110  N.  W.  479,  that  the  plain  purpose  of  the  re-assess- 
ment laws  under  consideration  was  to  provide  a  remedy,  in 
case  of  special  assessments  to  pay  for  street  improvements 
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proving  uncollectible  after  the'  doing  of  the  work,  for  an  effi 
cient  readjustment  of  the  rights  of  the  three  parties  con- 
cerned: the  municipality,  the  property  owner,  and  the  con- 
tractor. That  was  very  distinctly  held  in  Haubner  v.  Mil- 
waukee,  supra,  it  being  said,  in  effect,  that  while  sec.  1210e 
only  requires  the  property  owner  to  pay  into  court  the  amount 
justly  chargeable  to  his  land  according  to  the  re-assessment, 
tiie  rights  of  the  contractor  are  also  involved  and  are  to  bo 
deemed  the  same  as  in  case  of  an  appeal  by  the  property 
o^Tier,  under  the  charter  provision  on  the  subject,  from  the 
determination  as  to  the  amount  chargeable  to  his  land  for  net 
benefits  accruing  from  the  improvement :  that  is,  after  takini^ 
account  of  the  net  benefits,  as  finally  determined,  the  differ- 
ence between  the  amount  charged  in  the  illegal  certificato 
and  the  proper  amoimt  is  payable  "by  the  city  out  of  tho 
proper  ward  fund."  Sec.  11,  ch.  VII,  Milwaukee  Charter.  In 
harmony  therewith  in  Pahst  B,  Co.  i\  Milwaukee,  supra,  it 
was  said  : 

"The  amount  of  the  assessment,  if  illegally  arrived  at  in 
the  beginning,  may  be  changed  to  the  proper  amount  by  re- 
assessment proceedings." 

It  must  necessarily  follow,  and  such,  it  seems,  is  in  effect 
expressly  provided  for  in  sec.  1210d,  as  amended,  that  if  the 
amount  payable  by  the  city  is  illegally  arrived  at  in  the  be- 
ginning it  may  be  changed  to  the  proper  amount  by  the  re- 
assessment proceedings  and  collected  accordingly. 

So,  as  we  must  conclude,  the  charter  of  the  city  of  MUwau- 
Tcee  and  the  re-assessment  statutes  supplementing  the  same  se- 
cured to  the  respondent  the  right  to  receive  of  the  appellant 
the  difference  between  the  contract  price  of  the  improvement 
in  question  in  front  of  plaintiffs'  property  and  the  amount 
properly  chargeable  thereto,  according  to  a  valid  ascertainment 
of  the  same,  as  provided  in  the  charter,  in  case  of  the  initial 
determination  failing  for  want  of  a  proper  determination  of 
benefits  and  damages.    We  are  not  troubled  in  this  case  with 
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any  queetion  of  retroactive  legislation,  since  the  rc-assessment 
statutes  existed  at  the  time  the  contract  involved  was  made 
and  form  a  pa  rt  thereof  as  eflFectively  as  if  referred  to  therein. 
We  should  say  in  passing  that  it  is  not  intended  by  this  to 
suggest  that  the  right  of  the  respondent  would  be  different  if 
the  situation  were  otherwise. 

The  right  of  respondent  being  as  indicated,  the  judgment 
complained  of  goes  no  further  than  to  fully  vindicate  it  The 
court  in  accordance  with  settled  principles  of  equity  juris- 
prudence, as  embodied  in  sec  2610  and  sec.  2883  of  the  Stat- 
utes, determined  the  ultimate  rights  of  defendants  between 
themselves  and  granted  the  pfroper  afl5rmative  relief  prayed 
for  by  a  proper  pleading  under  sec.  2656a  of  the  Statutes. 

The  result  of  the  foregoing  as  a  rule  is  this :  In  case  of  an 
invalid  determination  of  the  net  benefits  accruing  to  a  parcel 
of  land  abutting  on  a  street  by  reason  of  the  improvement  of 
such  street,  the  cost  of  the  improvement  being  payable  to  the 
contractor,  to  the  extent  of  the  net  benefits  to  such  property, 
by  a  special  assessment  certificate  issued  against  the  same  and 
the  balance  by  the  municipality,  and  the  work  having  been 
done  and  a  proper  certificate,  in  form,  issued  to  the  contractor, 
and  the  owner  of  the  land  commencing  an  action  to  set  aside 
the  certificate  because  of  failure  of  the  municipal  authorities 
to  properly  ascertain  the  net  benefits  to  his  land, — the  owdjcf 
of  the  certificate  should  be  made  a  parly  defendant  and  the 
rights  of  the  plaintiff  as  to  tiie  defendants  and  the  rights  of 
the  latter  as  between  themselves  should  be  settled  by  the  final 
decree,  and  in  case  of  its  being  determined,  in  the  manner  pro- 
vided by  law,  that  the  amount  charged  for  the  improvement 
against  the  plaintiff's  property  is  excessive,  and  the  excess  de- 
termined, judgment  therefor  should  go  against  the  munici- 
pality in  favor  of  the  contractor,  if  properly  claimed  by  the 
latter's  pleading.     Such  was  the  course  pursued  in  this  case. 

By  the  Court — ^The  judgment  is  affirmed. 
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Steffen,  Appellant,  vs.  Supbemb  Assembly  of  the  De- 
FENDEBs,  Respondent. 

January  8— January  29,  1907. 

Compromise  and  settlement:  Impeachment:  Trial:  Direction  of  ver- 
diet:  Fraud:  Mistake:  Appeal  and  error:  Review. 

1.  An  agreement  of  settlement  expressed  in  a  written  release  is  a 

complete  defeni^e  unless  impeached  for  fraud  or  mistake. 

2.  To  accomplish  impeachment  of  a  formal  written  instrument  on 

the  ground  of  fraud  or  mistake  the  proof  must  be  clear  and 
convincing  beyond  reasonable  controrersy. 

5.  A  writing,  and  testimony  offered  by  a  defendant,  showing  that 

plaintiff  deliberately  and  with  full  knowledge  entered  into  an 
agreement  to  settle  plaintiff's  claims,  is  not  enough  to  warrant 
the  direction  of  a  verdict  in  defendant's  favor  if  plaintlfTs  evi- 
dence, standing  alone  and  undisputed,  can,  within  reason,  be 
deemed  sufficient  to  prove  with  the  requisite  clearness  and  con- 
clusiveness that  the  signature  to  the  writing  was  induced  by 
fraud  or  mistake. 
4.  Plaintiff's  testimony,  upon  which  alone  her  case  in  respect  to  an 
alleged  compromise  and  settlement  of  a  claim  under  a  benefit 
certificate  rested,  was  to  the  effect  that  the  president  of  defend- 
ant benefit  society  told  her  that  he  had  Information  showing 
that  statements  of  deceased  as  to  freedom  from  consumption, 
from  which  he  afterwards  died,  were  false,  and  that,  as  a  law- 
yer, he  dkl  not  believe  any  fair  jury  would  award  her  anything;  • 
that  the  defendant  was  not  liable  to  her  at  all,  but  that  he  was 
willing  to  give  her  |100  as  a  present;  that  though  she  at  first 
demurred  she  finally  assented,  and  that  thereupon  the  president 
drew  or  dictated  a  paper,  went  with  her  to  a  bank,  got  the 
money  and  told  her  to  sign  the  paper,  which  she  did  without 
reading  it,  supposing  it  to  be  a  mere  receipt  for  the  |100.  Held, 
that  the  evidence,  though  given  the  fullest  credit,  did  not  Justify 
a  finding  by  the  Jury  that  plaintiff's  signature  to  the  writing  was 
induced  either  by  fraud  or  mistake  in  the  legal  sense:  (1)  not 
by  fraud,  for  there  was  no  misrepresentation  to  her  as  to  the 
terms  of  the  writing;  (2)  not  by  mistake,  for  the  law  does  not 
allow  a  plea  of  mistake  as  to  the  contents  of  a  written  instru- 
ment which  the  signer  has  full  opportunity  to  read  but  neglects 
to,  unless  deterred  by  some  act  or  representation  of  the  other 
party. 

6.  In  such  case  the  evidence  is  held,  at  most,  to  indicate  that  the 

prior  negotiations  and  conversations  proceeded  upon  the  basis 


486  SDPKEME  COURT  OF  WISCONSIN.        [Jan. 

Steffen  y.  Supreme  Assembly  of  Defenders,  130  Wis.  485. 

ot  a  gift  instead  of  a  settlement,  but  that  all  such  negotiations 
became  merged  in  the  written  expression  of  the  agreement 
.finally  executed,  which  became  the  conclusive  and  exclusive 
proof  of  the  contract  upon  which  the  minds  of  the  parties  met 
and  to  which  they  were  bound. 
6.  Where  a  defense  is  conclusive  in  favor  of  the  judgment  sought 
to  be  reviewed,  whether  or  not  errors  were  committed  in  ruling 
upon  other  issues  in  the  cause,  and  assignments  of  such  errors, 
need  not  be  considered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  B.  F.  Dun widdie,  Judge.     Affirmed. 

Action  upon  a  benefit  certificate  held  by  plaintiff's  deceased 
husband  in  defendant  association.  Defense,  fraud  in  appli- 
cation of  the  assured  in  representing  himself  in  good  health 
and  free  from  pulmonary  trouble,  when,  in  fact,  at  the  time 
of  the  application  he  was  suJBFering  from  tuberculosis,  from 
which  he  died  si^  months  later.  Also,  a  settlement  and  writ- 
ten release  after  the  death  and  after  proofs  of  loss  by  the 
plaintiff.  The  trial  court  directed  a  verdict  for  the  defend- 
ant, without  indicating  which  of  the  defenses  he  found  con- 
clusively sustained  by  the  evidence.  From  judgment  upon 
such  verdict  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
F.  K.  Shuttleworthj  and  for  the  respondent  on  that  of  Smith 
&  Rogers. 

Dodge,  J.  The  agreement  of  settlement  expressed  in  the 
written  release  is,  of  course,  a  complete  defense  unless  im- 
peached for  fraud  or  mistake.  Jackowski  v.  Ill,  8.  Co.  103 
Wis.  448,  79  K  W.  757 ;  Kowalke  v.  Milwaukee  E.  R.  &  L, 
Co.  103  Wis.  472,  480,  79  N.  W.  762.  To  accomplish  im- 
peachment of  a  formal  written  instrument  on  such  grounds 
the  proof  must  be  clear  and  convincing  beyond  reasonable  con- 
troversy. Linde  v.  Gudden,  109  Wis.  326,  86  N.  W.  323  j 
Meier  v.  Bell,  119  Wis.  482,  485,  97  X.  W.  186 ;  Bumham 
V.  Bumham,  119  Wis.  609,  513,  97  K  W.  176;  Bowe  v. 
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Gage,  127  Wis.  245,  251,  106  K  W.  1074.    The  paper  itself, 
and  the  testimony  offered  by  defendant,  show  that  plaintiff 
deliberately  and  with  full  understanding  entered  into  an 
agreement  to  settle  her  claims  for  the  sum  of  $100,  but  this 
is  not  enough  to  warrant  the  direction  of  verdict  if  plaintiff's 
evidence,  standing  alone  and  undisputed,  can,  within  reason, 
be  deemed  sufficient  to  prove  with  the  requisite  clearness  and 
conclusiveness  that  her  signature  to  the  writing  was  induced 
by  fraud  or  mistake.    Her  testimony,  upon  which  alone  her 
case  in  this  respect  rests,  was  to  the  effect  that  the  president 
of  defendant  told  her  tliat  he  had  information  showing  that 
statements  of  deceased  as  to  freedom  from  consumption  were 
false,  and  that,  as  a  lawyer,  he  didn't  believe  any  fair  jury 
would  award  her  anything;  that  the  defendant  was  not  liable 
to  her  at  all,  but  that  he  was  willing  to  give  her  $100  as  a 
present     To  this  she  made  demur  that  defendant  ought  not 
to  have  received  her  husband  into  membership  if  it  were  not 
going  to  pay  his  insurance,  but  finally  assented.     Thereupon 
the  president  drew  or  dictated  a  paper,  went  with  her  to  a 
bank,  got  the  money,  and  told  her  to  sign  this  paper,  which 
she  did  without  reading  it,  supposing  it  to  be  amere  receipt 
for  $100.     We  agree  with  the  trial  court  that  this  evidence, 
though  given  the  fullest  credit,  could  not  have  justified  a  find- 
ing by  the  jury  that  plaintiff's  signature  to  the  writing  was 
induced  by  either  fraud  or  mistake  in  the  legal  sense ;  clearly 
not  by  fraud,  for  there  was  no  representation  to  her  as  to  the 
terms  of  the  writing;  not  by  mistake,  for  the  law  does  not 
allow  a  plea  of  mistake  as  to  the  contents  of  a  written  instru- 
ment which  the  signer  has  full  opportunity  to  read  but  neg- 
lects to,  unless  deterred  by  some  act  or  representation  by  the 
other  party.     Straher  v.  Phenix  Ins.  Co.  101  Wis.  413,  421, 
77  K  W.  752;  Deering  v.  Hoeft,  111  Wis.  339,  343,  87 
X.  W.  298 ;  Bostwich  v.  Mut  L.  Ins.  Co.  116  Wis.  392,  413, 
89  N.  W.  538,  92  N.  W.  246.      Plaintiff's  evidence  shows 
nothing  of  such  acts.     It  at  most  indicates  that  the  prior  ne- 
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gotiations  and  conversation  proceeded  upon  the  basis  of  a  gift 
instead  of  a  settlement^  but  all  such  n^otiations  became 
merged  in  the  written  expression  of  the  agreement  finally  ex- 
ecuted, and  that  becomes  the  conclusive  and  exclusive  proof 
of  the  contract  upon  which  the  minds  of  the  parties  met  and 
to  which  they  are  bound.  Conani  v.  Estate  of  Kimball,  95 
Wis.  660,  70  N.  W.  74;  Jost  v.  Wolf,  ante,  p.  87, 110  N.  W. 
232. 

The  defense  above  considered  is  conclusive  in  favor  of  the 
judgment.  Whether  or  not  errors  were  committed  in  rulings 
upon  the  trial  of  other  issues  in  the  case,  and  assignments  of 
such  errors,  needs  no  consideration. 

By  the  Court. — ^Judgment  aflBrmed. 


BuHLBE,  Appellant,  vs.  Smith,  Executrix,  Respondent 

Jannary  8—Jfanwiry  29,  1901. 

Landlord  and  tenant:  Eviction, 

1.  Where  a  tenant,  as  part  of  his  coyenants,  agreed  to  build  a  to- 

bacco shed,  and  the  landlord  gave  notice  to  a  lumber  dealer, 
with  whom  the  tenant  was  negotiating  for  material  for  the  shed, 
that  he  was  the  owner  of  the  premises  and  would  not  pay  for 
the  material  to  be  so  furnished,  the  landlord  was  within  his 
rights,  and  the  fact  that  the  lumber  dealer  thereafter  refused 
to  furnish  and  sell  to  the  tenant  the  material  under  arrange- 
ments theretofore  made  did  not  prevent  the  tenant  from  secur- 
ing the  necessary  material  from  the  dealer  upon  other  condi- 
tions, or  from  purchasing  it  in  the  open  market. 

2.  Such  acts  on  the  part  of  the  landlord  did  not  constitute  a  breach 

of  the  lease  or  grounds  for  its  abandonment  by  the  tenant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

Plaintiff  sues  to  recover  for  breach  of  a  lease  and  opti<m 
contract.    It  appears  that  on  January  4,  1904,  plaintiff  made 
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a  contract  with  W.  J.  Smith,  now  deceased,  by  which  Smith 
agreed  to  lease  and  sell  plaintiff  a  farm.  The  lease  was  for 
five  years  with  an  option  to  purchase.  It  fixed  the  amount  to 
be  paid  annually  by  plaintiff,  and  what  part  of  the  sum  was 
to  be  applied  as  a  payment  for  the  option  and  to  be  credited 
on  the  purchase  price  of  the  farm  should  plaintiff  elect  to 
purchase  the  property  under  the  agreement.  Among  the  obli- 
gations assumed  by  plaintiff  he  agreed  "to  make  improve- 
ments during  the  first  year  as  follows :  to  build  a  tobacco  shed 
twenty-seven  (27)  feet  by  one  hundred  and  twelve  (112)  feet, 
eighteen  (18)  foot  posts ;  to  build  a  kitchen  on  the  house  he 
occupies,  sixteen  (16)  feet  by  eighteen  (18)  feet,  on  fourteen 
(14)  foot  posts."  Plaintiff  went  into  possession  of  the  prem- 
ises in  January,  1904,  and  cultivated  the  farm  for  that  sea- 
son. He  paid  Smith  two  of  the  monthly  instalments  under 
the  contract,  and  he  alleges  that  he  arranged  an  extension  of 
time  of  payment  for  the  instalments  due  after  March  1,  1904, 
to  such  time  in  the  latter  part  of  the  year  as  he  should  realize 
on  his  crops.  He  built  the  kitchen  in  part  during  the  earlier 
portion  of  the  season,  made  arrangements  for  the  purchase 
of  the  necessary  lumber  for  the  tobacco  shed,  and  by  starting 
the  foundation  and  piers  undertook  its  construction.  It  ap- 
pears that  Smith,  through  his  attorney,  at  this  time  notified 
the  lumber  dealer  with  whom  plaintiff  had  arranged  to  fur- 
nish the  lumber  for  the  tobacco  shed  that  he  (Smith),  as 
owner  of  the  land,  would  not  be  responsible  for  the  cost  of 
such  material  should  plaintiff  fail  to  pay  for  it,  and  forbade 
plaintiff's  employees  to  construct  the  foundation  of  the  shed 
on  which  they  were  then  engaged,  threatening  them  with  ar- 
rest if  they  continued  the  construction  of  the  shed  on  the 
premises.  Plaintiff  was  not  present  at  the  time  of  such  in- 
terference with  the  employees.  The  employees  continued  in 
the  work  of  building  the  foundation  throughout  that  day,  and 
then  communicated  to  plaintiff  the  action  taken  by  Smith  to 
prevent  the  erection  of  the  shed.     After  Smith  had  notified 
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the  lumber  dealer  that  he  would  assume  no  responsibility  for 
the  cost  of  the  lumber  for  the  tobacco  shed  which  plaintiff  in- 
tended to  erect  on  the  farm  and  had  forbidden  plaintiff's  em- 
ployees building  the  foundation,  plaintiff  negotiated  with  the 
lumber  dealer  for  the  purchase  of  this  material,  but  failed  to 
make  such  purchase,  and  therefore  abandoned  the  undertak- 
ing to  build  the  tobacco  shed.  He  thereafter  notified  Smith's 
attorney  and  representative  that  he  would  move  off  the  prem- 
ises in  the  following  December  or  January,  after  having 
harvested  the  season's  crop.  To  this  Smith  assented.  Plaint- 
iff removed  from  the  premises  at  the  end  of  the  first  year's 
tenancy.  Collection  of  the  unpaid  monthly  instalments  was 
enforced  by  litigation.  Plaintiff  prosecutes  this  action  as  a 
claim  for  damages  against  the  estate  of  W.  J.  Smith,  now  de- 
ceased, upon  the  ground  that  through  the  acts  of  Smith  in 
his  lifetime,  resulting  in  his  damage,  he  was  compelled  to- 
abandon  the  contract  of  lease  and  option. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
F.  K.  Shuttleworthj  and  for  the  respondent  on  that  of  Smith 
&  Rogers. 

SiEBEOKER,  J.  The  evidence  shows  that  the  plaintiff  re- 
moved from  the  premises  at  the  conclusion  of  the  first  year's 
tenancy  created  by  the  lease.  He  claims  to  have  abandoned 
the  lease  and  contract  upon  the  ground  that  he  was  prevented 
by  the  lessor,  W.  J.  Smith,  now  deceased,  from  fulfilling  the 
obligations  provided  for  by  the  contract  in  respect  to  the  build- 
ing of  a  tobacco  shed.  The  failure  to  build  the  tobacco  shed 
is  claimed  to  have  materially  impaired  the  use  of  the  farm. 
It  is  averred  that  Smith  prevented  the  construction  of  this 
shed  by  interfering  with  the  delivery  of  the  lumber  which 
plaintiff  had  purchased  to  build  the  shed  by  forbidding  the 
construction  of  the  building  on  the  premises  and  by  threaten- 
ing to  invoke  legal  proceedings  to  stop  plaintiff  and  his  em- 
ployees should  they  persist  in  the  effort  to  build  it  as  they 
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had  undertaken  to  do.  The  evidence  adduced  shows  that 
plaintiff  had  bargained  for  lumber  from  which  to  build  this 
shed,  and  that  the  dealer  was  about  to  deliver  it  when  Smith 
notified  the  seller  of  this  material  that  plaintiff  was  in  posses- 
sion of  the  premises  as  lessee,  and,  if  such  material  were  sold 
and  delivered  to  the  plaintiff  to  be  used  on  the  premises,  that 
he  must  look  to  plaintiff  for  the  purchase  price,  and  that  he, 
the  lessor,  would  not  deem  himself  obligated  therefor.  At 
this  time,  or  immediately  preceding  the  giving  of  this  no- 
tice, the  lessor  personally  gave  notice  to  plaintiff's  employees 
engaged  in  building  the  shed  that  he  objected  to  its  erection, 
and  he  threatened  to  stop  them  through  legal  proceedings  if 
plaintiff'  persisted  in  building  it.  Plaintiff  was  informed  of 
this  conduct  of  the  lessor  and  no  further  work  was  done  on 
the  foundation.  Thereafter  plaintiff  and  the  lumber  dealer 
had  negotiations  for  the  sale  of  the  lumber  for  which  plaintiff 
had  originally  bargained,  but  they  failed  to  agree  upon  any 
terms  upon  which  the  dealer  would  sell  and  deliver  it  Noth- 
ing was  done  to  obtain  the  material  elsewhere  by  plaintiff. 

It  is  clear  that  this  difficulty  between  the  parties  arose  be- 
cause the  lessor  deemed  himself  liable  for  the  cost  of  the  lum- 
ber if  it  should  be  used  on  the  premises  in  case  plaintiff  failed 
to  pay  for  it  It  is  also  obvious  that  plaintiff  did  not  desist 
from  his  efforts  to  build  the  shed  because  the  lessor  had  for- 
bidden his  employees  proceeding  with  the  foundation,  but, 
when  he  was  thereafter  notified  by  the  dealer  that  the  lumber 
would  not  be  delivered  as  agreed  between  them,  ho  attempted 
through  further  negotiations  to  secure  it,  and  manifestly  gave 
up  building  the  shed  because  he  failed  to  make  satisfactory 
arrangements  for  the  purchase  of  the  lumber.  He  thereafter 
abandoned  the  lease  because,  as  he  stated,  he  needed  the  shed 
to  make  profitable  use  of  the  farm.  This  being  the  cause  of 
his  abandonment,  the  question  is :  Was  the  lessor's  conduct  in 
that  respect  a  breach  of  tlie  lease  and  good  ground  for  plaint- 
iff to  declare  the  agreement  ended  and  justify  him  in  aban- 
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doning  the  farm  ?  2  Wood,  Landl.  &  T.  (2d  ed.)  1107.  The 
evidence  is  clear  that  the  notice  given  by  the  lessor  to  the  lum- 
ber dealer  went  no  further  than  to  apprise  him  of  the  fact  that 
plaintiff  was  not  the  owner  of  the  premises  and  that  the  lessor 
would  not  pay  for  the  material  furnished  for  the  improvement 
of  the  premises.  This  the  lessor  had  the  right  to  do,  and  the 
fact  that  the  lumber  dealer  thereafter  refused  to  furnish  and 
sell  to  plaintiff  the  material  under  the  arrangements  thereto- 
fore made  did  not  prevent  plaintiff  from  securing  the  neces- 
sary material  from  the  dealer  upon  other  conditions  or  from 
purchasing  it  in  the  open  market.  Such  acts  on  the  part  of 
the  lessor  do  not  constitute  a  breach  of  the  lease  or  grounds 
for  its  abandonment  by  the  lessee.  Plaintiff  was  not  thereby 
prevented  from  performing  the  agreements  of  the  lease,  but 
was  left  in  the  full  enjoyment  of  the  property.  From  this  it 
results  that  there  is  no  evidence  tending  to  sustain  plaintiff's 
claim  that  he  was  deprived  of  the  beneficial  enjoyment  of  the 
premises  by  the  wrongful  conduct  of  the  lessor,  and  the  court 
properly  awarded  judgment  for  the  defendant. 
By  the  Covrt, — Judgment  affirmed. 


Johnston,  by  guardian  ad  litem.  Respondent^  vs.  Ohioaqo, 
St.  Paul,  Minneapolis  &  Omaha  Railway  Company, 
Appellant 

January  9-^anuary  t9,  1907. 

Master  and  servant:  Assault:  False  imprisonment:  Scope  of  servants 
authority:  Evidence:  Instructions  to  jury:  Appeal  and  error: 
Fre judicial  error:  Principai  and  agent:  Delegation  to  a  subagenU 

1.  In  an  action  for  assault  and  false  imprisonment,  the  evidence, 

stated  in  the  opinion,  is  held  sufficient  to  show  that  the  defend- 
ant's employee  was  acting  within  the  scope  of  his  authority. 

2.  In  an  action  for  assault  and  false  imprisonment  it  appeared, 

among  other  things,  that  it  was  the  duty  of  defendant's  em- 
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ployee  to  look  after  passenger  cars  of  its  railroad;  that  plaint- 
iff,  with  other  boys,  was  playing  on  defendant's  right  of  way, 
and,  while  a  passenger  train  was  passing,  one  of  the  boys  threw 
a  stick  at  and  hit  one  of  the  cars;  that  the  employee  went  to 
plaintiff's  home,  placed  his  hands  on  him  and  asked  plaintiff  to 
go  to  Jail,  whereupon  plaintiff  broke  away  and  ran  into  tho 
house;  that  the  employee  followed,  threatening  to  shoot  plaint- 
iff, finally  caught  him,  and,  without  a  warrant  or  other  legal 
process,  forced  and  compelled  plaintiff  to  go  along  divers  streets 
to  the  police  station,  where  he  was  confined  about  one  hour.  Tho 
court  charged  the  jury,  in  effect,  that,  if  it  was  the  employee's 
duty  to  look  after  passenger  cars,  such  authority  embraced 
the  effort  to  discover  offenders  whose  prosecution  was  possible, 
and  if  the  acts  complained  of  were  done  by  the  employee  in  way 
of  examining  into  the  case  for  the  purpose  of  discovering  tho 
offenders  they  were  within  the  scope  of  his  authority,  provided 
he  had  authority  to  protect  passenger  cars.  Held  that,  whllo 
such  instruction  was  open  to  criticism  because  it  in  effect  stated 
to  the  jury  that  authority  to  an  agent  to  "protect  and  look 
after"  his  master's  property  rendered  the  master  liable  for  acts 
similar  to  those  complained  of,  yet  it  was  not  prejudicial  to  de- 
fendant in  view  of  evidence  establishing  that  a  general  agent 
of  the  defendant  had  authority  to  cause  the  investigation  to  be 
made  through  a  subordinate,  the  employee,  and  that  the  em- 
ployee acted  by  authority  of  the  general  agent,  and  in  view  of 
the  further  instructions  that  the  burden  was  upon  plaintiff  to 
prove,  by  a  preponderance  of  the  evidence  and  to  a  reasonable 
certainty,  that  the  employee  was  the  agent  of  the  defendant  and 
acted  within  the  scope  of  his  authority  in  the  matter,  and  that 
they  must  find  that  the  acts  complained  of  were  done  in  a  way 
of  examining  into  the  case  in  order  to  discover  the  offender. 
3.  In  such  case  it  further  appeared  that  no  limitation  had  been 
placed  fipon  the  manner  of  the  investigation  or  methods  to  be 
employed  in  obtaining  information,  and  that  the  assault  and  im- 
prisonment were  for  the  sole  purpose  of  obtaining  information 
sought  through  the  investigation.  Held,  that  the  employee  was 
performing  his  duty  in  his  own  way,  and,  although  the  methods; 
employed  were  unlawful  and  unauthorized,  they  were  within 
the  scope  of  the  employee's  duty  and  were,  therefore,  the  acts 
of  the  master. 

AppbjlL  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chablbs  Smith,  Judge.    Affirmed. 

This  action  was  brought  by  the  plaintiff,  a  minor,  through 
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Lis  guardian  against  the  defendant  to  recover  for  an  assault 
and  false  imprisonment.  The  plaintiff  on  November  19, 
1904,  with  some  other  boys  was  playing  on  or  near  the  right 
of  way  of  defendant,  and  while  one  of  the  passenger  trains 
was  passing  one  of  the  boys  threw  a  stick  at  it,  striking  the 
trucks  of  one  of  the  cars.  The  following  afternoon  one  Gal- 
lagher, a.  watchman  of  the  defendant,  went  to  the  home  of 
plaintiff,  placed  his  hand  on  plaintiff's  shoulder,  and  said  he 
wanted  to  talk  with  him ;  they  went  around  in  front  of  the 
house  and  Gallagher  asked  plaintiff  to  go  to^jail,  whereupon 
the  boy  broke  away  and  ran  to  the  house.  Gallagher  followed, 
threatening  to  shoot  him,  finally  caught  him,  and  asked  him 
if  he  was  the  boy  who  threw  the  stick  at  the  train,  which  the 
boy  denied.  Gallagher  afterwards  took  him  to  the  house  of 
one  of  the  other  boys  who  was  present  at  the  time  the  stick 
was  thrown,  then  took  him  to  the  city  hall,  where  he  was  ques- 
tioned relative  to  throwing  the  stick  and  also  in  reference  to 
stealing  coal.  It  is  claimed  by  plaintiff  that  Gallagher  was 
acting  within  the  scope  of  his  authority,  and  therefore  defend- 
ant is  liable  for  such  assault  and  false  imprisonment  The 
complaint  alleges,  in  substance,  that  defendant  maliciously 
and  with  intent  to  injure  plaintiff,  with  force  and  arms  as- 
saulted him,  and  then  and  there  directed  and  caused  him  to 
be  seized  and  laid  hold  of  with  force  and  violence,  and  then 
and  there,  witliout  any  reasonable  or  probable  cause  whatever, 
and  without  any  writ,  warrant,  or  legal  process  of  any  kind 
for  so  doing  and  against  the  will  of  plaintiff,  unlawfully, 
wrongfully,  and  maliciously  took  him  and  forced  and  com- 
pelled him  to  go  in  and  along  divers  streets  in  the  city  of  Su- 
perior to  the  rooms  occupied  by  the  police  department,  and 
then  and  there  against  the  will  of  plaintiff  imlawf  uUy,  wrong- 
fully, maliciously,  and  falsely  imprisoned  him  for  about  one 
hour,  and  then  and  there  confined  him  in  said  room  and  re- 
strained him  of  his  liberty,  without  any  writ,  warrant,  or 
legal  process,  against  the  will  of  plaintiff.    Defendant  denied 
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generally  the  allegations  of  the  complaint  The  case  was  tried 
by  the  court  and  a  jury  and  the  jury  found  for  the  plaintiff 
in  the  sum  of  $250.  Judgment  was  rendered' upon  the  ver- 
dict, from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Solon  L.  Perrin,  at- 
torney, and  Thomas  Wilson,  oi  counsel,  and  oral  argument  by 
Mr.  Wilson. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Geo.  E.  Dietrich  and  Geo.  C.  Cooper. 

Kbbwin,  J.  The  errors  relied  upon  by  appellant  and  dis- 
cussed raise  the  following  questions:  (1)  Whether  the  night 
watchman,  Gallagher,  had  authority  to  investigate  the  matter 
of  throwing  the  stick  at  defendant's  car;  and  (2)  whether 
<Jallagher  was  acting  within  the  scope  of  his  authority  when 
he  arrested  and  imprisoned  the  plaintiff.  Whether  Gallagher 
was  acting  within  the  scope  of  his  duty  and  had  authority  to 
protect  passenger  cars  was  submitted  to  the  jury.  The  jury 
were  instructed  that^  if  they  found  it  was  the  duty  of  Galla- 
gher to  look  after  passenger  cars,  his  authority  embraced  ef- 
forts to  discover  offenders  whose  prosecution  was  possible.  It 
is  conceded  that  Gallagher  was  employed  by  defendant  as 
watchman  at  the  Superior  yard,  where  the  alleged  offense  un- 
der investigation  was  claimed  to  have  been  committed.  There 
is  evidence  that  it  was  part  of  his  duties  to  prevent  property 
from  being  stolen  and  see  that  property  was  not  damaged. 
The  evidence  also  shows  that  the  general  agent,  Grochau,  in- 
structed Gallagher  to  investigate  and  report  on  the  matter  of 
throwing  at  the  train.  It  is  contended,  however,  by  appel- 
lant that  Grochau  had  no  authority  to  employ  Gallagher  to 
investigate,  and  that  Gallagher's  acts  in  that  regard  were  not 
within  the  scope  of  his  duty  as  agent  of  defendant  The 
point  is  made  by  counsel  for  defendant  that  Grochau  had  no 
authority  to  hire  or  discharge  men  except  for  the  purpose  of 
handling  freight  and  baggage  and  selling  tickets,  and  that 


496  SUPREME  COURT  OF  WISCONSIN.        [Jan. 

Johnston  y.  Chicago,  St.  P.,  M.  <fc  0.  R.  Co.  130  Wis.  492. 

Gallagher  was  hired  through  authority  from  defendant's  su- 
perintendent It  is  true  that  the  superintendent  by  letter  in- 
structed Grochau  to  employ  a  watchman  at  a  fixed  rate  per 
day,  but  the  duties  of  the  watchman  were  not  specifically  de- 
fined by  the  superintendent  The  fact  that  Grochau  had  no 
authority,  without  instruction  from  the  superintendent,  to 
hire  or  discharge  a  watchman  did  not  interfere  with  his  right 
to  use  such  servant  under  his  supervision  for  the  purpose  of 
aiding  him  in  the  performance  of  his  duties.  Aside  from  the 
fact  that  Grochau  testified  to  his  authority  to  investigate  mat- 
ters of  injury  to  passenger  cars  and  his  general  duties  in  that 
r^ard,  the  question  of  Gallagher's  authority  to- look  after  the 
safety  of  the  car  in  question  was  submitted  to  the  jury,  and 
the  jury  were  told  that  if  Gallagher  did  not  have  saich  author- 
ity plaintiff  could  not  recover.  So  the  authority  of  Galla^cr 
to  look  after  the  safety  of  the  car  in  question,  we  think,  is 
established  upon  sufficient  evidence  by  the  verdict  of  the  jury. 
It  is  also  conclusively  established  by  the  evidenoe  that  Gal- 
lagher made  the  investigation  under  Grochau  and  as  his  sub- 
ordinate. So  we  come  to  the  question  of  the  authority  of 
Grochau  to  authorize  such  investigation.  The  evidence  is 
that  Grochau  was  general  agent  at  Superior,  and  had  author- 
ity to  look  after  the  safety  and  protection  of  passenger  cars 
and  to  look  after  and  investigate  any  damage  done  to  them ; 
that  he  had  at  times  looked  after  matters  of  damage  to  prop- 
erty of  defendant  and  had  made  investigation  and  reported 
to  his  superior  oflScers ;  that  he  made  investigation  respecting 
injury  to  defendant's  property,  sometimes  himself  and  some- 
times through  subordinates,  and  did  not  get  special  authority 
from  his  superior  officers  for  each  investigation,  but  had  such 
authority  as  general  agent,  and  had  general  supervision  of  the 
office  of  the  company  and  its  depot  at  Superior.  It  seems 
clear  from  the  undisputed  evidence  that  Grochau  as  general 
agent  of  the  company  had  authority  to  cause  the  investigati(Mi 
in  question  to  be  made,  and  could  make  the  investigation  himr 
self  or  take  to  his  assistance  the  watchman,  Gallagher. 
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The  principal  error  complained  of  is  the  charge  to  the  jury 
to  the  effect  that>  if  they  found  it  was  Gallagher's  duty  to 
look  after  passenger  cars,  such  authority  embraced  the  effort 
to  discover  offenders  whose  prosecution  was  possible,  and  if 
such  acts  were  done  by  Gallagher  in  way  of  examining  into 
the  case  for  the  purpose  of  discovering  the  offenders  they  were 
within  the  scope  of  his  authority,  provided  he  had  authority 
to  protect  passenger  cars.  This  portion  of  the  charge  is  se- 
verely criticised  by  counsel  for  appellant  on  the  ground  that 
it  in  effect  stated  to  the  jury  that  authority  to  an  agent  to 
^'protect  and  look  after"  his  master's  property  rendered  the 
master  liable  for  acts  similar  to  those  complained  of  in  this 
action.  The  criticism  is  not  without  force.  It  is  at  least  a 
serious  question  whether  such  authority  would  bring  the  agent 
within  the  scope  of  his  duty  in  making  the  investigation  com- 
plained of.  Mali  V.  Lord,  39  N.  T.  381 ;  Cosgrove  v.  Ogden, 
49  N.  Y.  255 ;  Allen  v.  L.  £  S.  W.  R.  Co.  6  Q.  B.  65 ;  Carter 
V.  Howe  M.  Co.  51  Md.  290,  84  Am.  Rep.  311 ;  Golden  v. 
Newbramd,  52  Iowa,  69,  2  K  W.  637 ;  3  Elliott,  Railroads, 
§  1265;  Dolan  v.  Hvbinger,  109  Iowa,  408,  80  K  W.  514  j 
Fenerwn  v.  Singer  Mfg.  Co.  47  N.  T.  Supp.  284;  Pressley  v. 
M.  £  G.  R.  Co.  15  Fed.  199 ;  Baltimore  &  Y.  T.  Road  v. 
Green,  86  Md.  161,  37  Atl.  642;  GUliam  v.  8.  &  N.  A.  R. 
Co.  70  Ala.  2Q8;  Daniel  v.  Atl  C.  L.  R.  Co.  136  K  C.  517, 
48  S.  E.  816,  67  L.  R.  A.  465 ;  Georgia  R.  <t  B.  Co.  v.  Wood, 
94  Ga.  124,  47  Am.  St.  Rep.  146 ;  Singer  Mfg.  Co.  v.  Han- 
cock, 74  HI.  App.  556.  But  this  portion  of  the  charge,  even 
if  error,  was  not  prejudicial  to  the  defendant,  since  the  evi- 
dence establishes  that  Grochau  had  authority  to  cause  the  in- 
vestigation to  be  made  through  his  subordinate,  and  that  Gal- 
lagher acted  by  authority  of  Grochau.  Besides,  the  court 
charged  the  jury  that  the  burden  was  upon  the  plaintiff  to 
prove,  by  a  preponderance  of  the  evidence  and  to  reasonable 
certainty,  that  Gallagher  was  the  agent  of  the  defendant  and 
acted  within  the  scope  of  his  authority  in  the  matter  com- 
plained of;  and  further,  that  they  must  find  that  the  acts  com- 
VoL.  130—32 
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plained  of  were  done  in  a  way  of  examining  into  the  case  in 
order  to  discover  the  oflFenders,  If  the  facte  established  a 
naked  authority  to  look  after  and  protect  property  and  noth- 
ing more,  a  very  different  question  would  be  presented.  But^ 
as  we  have  seen,  the  authority  under  which  Gallagher  acted 
was  not  merely  to  protect  and  look  after  passenger  cars,  but 
to  investigate  paat  transactions.  The  question,  therefore, 
arises  whether  Gallagher  was  acting  within  the  scope  of  his 
authority  when  he  assaulted  and  imprisoned  the  plaintiff  with 
a  view  solely  of  endeavoring  to  ascertain  who  committed  the 
offense.  He  was  acting  under  authority  to  investigate  and 
report.     Grochau  testified : 

"I  asked  him  to  investigate  this  matter  of  throwing  sticks 
and  report  to  me."  "I  asked  him  to  investigate  and  give  me 
all  the  particulars  he  could  find  out"  "I  sent  him  out  to  in- 
vestigate it  and  report  to  me." 

No  limitation  was  placed  upon  the  manner  of  investigation 
or  methods  to  be  employed  in  obtaining  information,  and  it 
appears  that  the  investigation  made  was  for  the  purpose  of 
obtaining  the  desired  information.  "Investigate"  is  defined : 
"To  inquire  into  systematically;  ascertain  by  careful  re- 
search." Stand.  Diet.  917.  "To  search  out;  to  inquire  into; 
to  examine;  to  scrutinize."  Worcester,  Diet  777.  "To  fol- 
low up;  to  pursue;  to  search  into;  to  inquire  and  examine 
into  with  care  and  accuracy;  to  find  out  by  careful  inquisi- 
tion." Webster,  Diet  713.  "Investigation  denotes  inquiry 
either  by  observation,  experiment,  or  discussion."  Wright 
V.  Chicago,  48  111.  285,  290.  But  it  is  contended  tha»t  author- 
ity to  investigate  does  not  imply  authority  to  do  unlawful  acts 
in  the  execution  of  such  duty,  and  that  when  Gallagher  un- 
lawfully assaulted  and  imprisoned  the  plaintiff  he  was  not 
within  the  scope  of  his  duty.  But,  since  he  had  authority 
'  to  investigate  and  was  thus  engaged,  his  acts,  though  unlaw- 
ful, were  binding  upon  his  master.  A  master  is  liable  for 
the  tortious  act  of  the  servant  done  in  the  scope  of  his  employ- 
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ment,  though  the  master  did  not  sanction  it,  or  even  though 
he  forbade  it  Phil.  &  R.  R.  Co.  v.  Derby,  14  How.  468 ; 
Bergman  v.  EendrtcJeson,  106  Wis.  434,  82  K  W.  304. 

In  Chicago  C.  R.  Co.^v,  McMahon,  103  111.  485,  a  servant 
was  employed  to  ooUect  evidence  for  his  master  in  a  pending 
litigation,  and  while  so  engaged  offered  a  bribe  to  a  witness, 
and  it  was  held  that  such  act  was  binding  upon  his  master. 
The  court  said : 

"He  was  empowered  generally  to  perform  that  duty,  with- 
out special  directions.  That  part  of  the  business  of  the  com- 
pany was  placed  in  his  charge,  with  the  general  authority  to 
use  his  judgment  in  its  performance.  His  acts,  therefore, 
were  the  acts  of  the  company  within  the  scope  of  his  employ- 
ment His  legal  authority,  of  course,  but  extended  to  lawful 
acts.  So  it  is  true  of  all  agencies,  as  they  are  not  appointed 
for  the  purpose  of  committing  wrongs  or  the  performance  of 
illegal  acts,  except  in  rare  cases.  Few  actions  would  be  main- 
tainable if  a  recovery  could  be  had  only  in  cases  where  express 
authority  is  given,  or  the  agent  is  required,  to  commit  the 
,  wrong." 

The  rule  seems  to  be  well  settled  that,  where  the  servant 
is  engaged  in  the  performance  of  a  duty  delegated  to  him  by 
the  master,  his  tortious  acts,  within  the  scope  of  his  author- 
ity, though  unlawful,  unauthorized,  or  even  forbidden,  are 
binding  upon  his  master.  Craker  v.  C.  &  N.  W.  R.  Co.  36 
Wis.  657 ;  Bergman  v.  Hendrickson,  supra;  Cobb  v.  Simon, 
119  Wis.  597,  97  N.  W.  276 ;  Eichengreen  v.  L.  &  N.  R.  Co. 
96  Tenn.  229,  34  S.  W.  219,  31  L.  R  A.  702;  Evansville  & 
T.  H.  R.  Co.  V.  McKee,  99  Ind.  519,  22  Am.  &  Eng.  R.  Cas. 
366;  Chicago  C.  R.  Co.  v.  McMahon,  supra.  In  Bergman 
V.  Hendrickson,  106  Wis.  434,  436,  82  N.  W.  304,  this  court 
said: 

"If  Backstrom  committed  the  assault  for  the  purpose  of 
collecting  payment  for  his  masters'  liquor,  he  was  within  the 
scope  of  his  employment  It  was  his  method  of  performing 
the  duty  delegated  to  him,  and,  although  the  method  may 
not  haye  been  either  expressly  authorized  or  even  contem- 
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plated, — ^nay,  although  it  may  have  been  expressly  prohib- 
ited,— ^yet  the  master  is  liable  for  the  damages  caused  thereby^ 
provided  he  has  intrusted  to  the  servant  the  duty  he  was  at- 
tempting to  perform.  Craker  v.  C.  &  N.  W.  B.  Co.  36  Wis. 
657;  Schaefer  v.  Osterbrink,  67  Wis.  495,  30  N.  W.  922; 
Bogahn  v.  Moore  Mfg.  &  F.  Go.  79  Wis.  573,  48  N".  W.  669 ; 
Beinke  v.  Bentley,  90  Wis.  457,  63  N.  W.  1055 ;  Bryan  v. 
Adler,  97  Wis.  124,  72  N.  W.  368." 

This  language  is  peculiarly  applicable  to  the  case  before 
us.  Gallagher  was  authorized  to  investigate  respecting  a 
past  oflFense.  He  assaulted  and  imprisoned  the  plainti£f  for 
the  sole  purpose  of  obtaining  the  information  sought  after 
through  the  investigation.  He  was  performing  his  duty  in 
his  own  way,  and,  although  the  methods  employed  were  un- 
lawful and  unauthorized,  they  were  within  the  scope  of  his 
duty  and  were,  therefore,  the  acts  of  the  master. 

We  therefore  hold  that  Grochau  had  authority  to  cause  in- 
vestigation to  be  made  of  offenses  against  the  defendant's 
property,  and  that  Qallagher  was  acting  within  the  scope  of 
his  authority  when  he  made  the  investigation;  that  the  acts 
complained  of  being  done  in  ezectubing  the  master's  duty^ 
though  unauthorized  and  unlawful,  were  the  master's  acts, 
for  the  consequences  of  which  it  is  liable.  It  follows  that  the 
judgment  of  the  court  below  must  be  affirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Miller,  Appellant,  vs.  Lavelle,  Eespondent 

January  9 — January  £9,  1907. 

Boundaries:  Plats:  Physical  location  of  lot  lines:  Natural  monuments: 
Courses  and  distances. 

1.  In  an  action  of  ejectment  involving  lots  in  the  plat  of  an  addition 
to  a  city  no  field-notes  of  the  survey  of  the  addition  were  pro- 
duced.   It  appeared  that  the  east  and  west  lines  of  the  lots,  asi 
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shown  on  the  plat,  were  not  closed  on  the  south,  but  there  ap- 
peared upon  the  plat  a  short  distance  south  of  the  south  ends 
of  the  east  and  west  lines  an  irregular  line,  below  which  were 
a  series  of  pen  marks  such  as  are  commonly  used  by  surveyors 
and  plat  makers  to  indicate  eleyatlon,  and  it  also  appeared 
from  the  evidence  that  south  of  the  south  ends  of  the  east  and 
west  lines  as  indlciated  on  the  plat  there  was  in  fact  an  abrupt 
descent  Held,  that  the  Irregular  line  at  the  crest  of  the  de- 
scent was  the  south  boundary  line  of  the  lots  in  question,  and 
not  a  line  drawn  between  the  east  and  west  lines  at  points  dis- 
tant from  the  north  boundary  the  number  of  feet  called  for 
by  the  figures  marked  upon  the  plat. 

2.  Where  there  is  a  natural  monument  or.  what  is  equivalent  to  a 
natural  monument  there  cannot  be  said  to  be  absolutely  no  di- 
rect evidence  as  to  the  place  of  physical  location  on  the  ground 
of  the  line  or  point  In  question. 

^.  While  under  the  rule:  In  ascertaining  the  true  location  of  streets, 
lots,  and  blocks  according  to  a  plat,  regard  is  to  be  had  (1)  to 
the  natural  monuments  referred  to  therein,  and  (2)  to  the  ar- 
tificial monuments  placed  by  the  surveyor  to  mark  lines  or 
boundaries,  before  resorting  to  the  courses  and  distances  marked 
in  the  plat  or  survey, — courses  and  distances  come  third  in 
order  of  certainty,  it  is  not  intended  to  lay  down  a  rule  of 
law  that  courses  and  distances  shall,  in  all  cases,  overcome 
«very  other  species  of  evidence  with  reference  to  location  except 
natural  or  artificial  monuments. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
•county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed, 

The  appeal  is  from  a  judgment  in  favor  of  the  defendant 
in  an  action  of  ejectment  growing  out  of  a  disputed  boundary. 
The  southern  boundary  of  the  Western  addition  to  the  city  of 
Chippewa  Falls  is  the  common  boundary  between  the  parties. 
The  defendant  owns  lots  3  and  4  of  block  17  of  that  addition, 
which,  by  the  original  and  recorded  plats,  abut  on  said  south 
boundary,  wherever  said  south  boundary  may  be  located. 
The  case  was  tried  by  the  court  without  a  jury  and  the  court 
found: 

"That  lots  3  and  4,  block  17,  of  the  Western  addition  to 
the  city  of  Chippewa  Falls  are  bounded  by  the  intersection  of 
the  plane  of  the  plateau  with  the  plane  of  the  slope  of  the 
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hill  at  the  time  of  the  survey  and  the  straight  lines  shown  on 
the  plat  produced,  if  necessary^  to  the  intersection  of  such 
planes." 

W.  H,  Stafford,  for  the  appellant 
D»  Buchanan,  Jr.,  for  the  respondent 

TiMLiK,  J.    This  location  of  the  boundary  lines  of  lots  8 
and  4,  block  17,  determined  the  case  against  the  plaintiff  and 
judgment  was  given  accordingly.     It  appears  without  sub- 
stantial dispute  that  the  platted  lands  embraced  within  said 
Western  addition  are  in  fact  on  the  level  of  a  plateau^  and 
that  to  the  south  from  about  the  east  end  of  Governor  street 
to  the  west  line  of  the  plat,  and  perhaps  further,  the  plateau 
comes  to  an  end  by  a  somewhat  abrupt  descent  to  the  flats  of 
the  Chippewa  river.     Some  of  the  witnesses  estimate  that 
the  angle  of  descent  is  about  thirty  degrees — presumably 
counting  from  the  surface  of  the  plateau  extended.    The  con- 
tour of  this  descent  on  the  surface  of  the  plateau  is  such  that^ 
if  a  line  were  traced  along  the  edge  of  the  plateau,  called  by 
the  witnesses  "the  brow  of  the  hill,"  an  irr^ularly  curved  or 
meander  line  would  be  produced  which  would  cut  or  intersect 
the  lines  of  the  lots  and  streets  of  said  addition,  not  at  the 
distances  indicated  by  the  lengths  of  such  lines  on  the  plat, 
but  beyond  or  south  of  such  lengths  at  distances  varying  from 
eleven  to  twenty-four  feet     The  contour  line  of  the  edge  of 
the  plateau  would,  however,  close  the  survey  of  the  Western 
addition  by  an  irregular  boundary  having  a  close  general  re- 
semblance to  the  south  boundary  line  indicated  on  the  plat 
in  all  of  its  points  except  that  of  distance  or  length  of  lot  lines 
as  indicated  on  the  plat.     The  plat  of  the  Western  addition 
shows  by  figures  marked  thereon  that  the  length  of  the  north- 
westerly line  of  lot  4  extending  to  the  south  boundary  of  the 
plat  is  only  eighty-one  feet,  and  the  southeasterly  line  of  lot 
?>  extending  to  the  same  boundary  is  only  twenty-two  feet 
To  the  boundary  found  by  .the  court,  viz.,  the  edge  of  the 
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plateau,  the  lengtii  of  the  former  line  is  at  the  utmoet  105 
feet  and  the  latter  thirty-three  feet.  No  field-notes  of  the  sur- 
vey are  produced.  These  lots  are  both  shown  on  the  plat  to 
be  what  are  commonly  known  as  fractional  lots;  that  is  to 
say,  the  irr^ular  south  boundary  of  the  plat  cuts  the  end  line 
and  the  farther  side  line  of  lot  4,  leaving  this  lot  roughly 
triangular  in  shape,,  and  cuts  off  th^  »uth  comer  of  lot  3, 
leaving  the  latter  in  the  shape  of  a  parallelogram  with  one 
comer  lopped  off.  The  irr^ular  line  which  thus  closes  on  the 
south  the  survey  of  the  plat  in  question  has  indicated  on  the 
plat  all  along  that  side  of  it  toward  the  descent  from  the 
plateau  a  series  of  short  parallel  pen  lines  such  as  are  com- 
monly used  by  surveyors  and  platmakers  to  indicate  eleva- 
tion. 

The  appellant  contends  that  the  courses  and  distances 
marked  on  the  plat,  instead  of  the  location  of  the  edge  of  the 
plateau  on  the  ground,  should  govern  the  location  of  the  south 
boundary  of  the  plat  in  question,  and  consequently  the  loca- 
tion on  the  groimd  of  the  boundary  line  in  dispute  between 
the  parties.  The  cases  of  Davis  v,  Rainsford,  17  Mass.  207 ; 
Murdoch  v.  Chapman,  9  Gray,  166 ;  Slater  v.  Rawson,  1  Met. 
450 ;  Thatcher  v,  Rowland,  2  Met.  41 ;  Paa-hs  v.  Loomis,  6 
Gray,  467;  4  Lead.  Cas.  Real  Prop.  367;  Buffalo,  N.  Y.  & 
E.  R.  Co.  v.Stigeler,  61  N.  T.  348 ;  Higinbotham  v.  Stoddard, 
72  N.  Y.  94;  White  v.  Luning,  93  U.  S.  514,  525;  drier  v. 
Pa.  C.  Co.  128  Pa.  St  79,  18  Atl.  480 ;  Wharton  v.  Oarvin, 
34  Pa.  St.  340;  Esmond  v.  Tarbqx,  7  Me.  61 ;  and  Pereles  v. 
Gross,  126  Wis.  122,  105  N.  W.  217,  are  cited  to  the  several 
exceptions  to  the  rule  that  monuments  control  courses  and  dis- 
tances in  the  determination  of  boundaries.  Pereles  v.  Gross, 
126  Wis.  122,  128,  105  N.  W.  217,  is,  however,  not  such  a 
case.  That  case  on  this  point  merely  affirms  that  "where 
there  is  absolutely  no  direct  evidence  as  to  the  place  of  phys- 
ical location  on  the  ground  of  the  line  or  point  in  question  or 
of  any  intervening  point,  the  declaration  of  the  plat  that  it  is 
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SO  many  feet  in  a  given  direction  from  the  starting  point 
must  control,  at  least  in  absence  of  other  physical  facts  in- 
consistent with  such  result."  We  think  this  case  is  not  within 
any  of  the  exceptions  mentioned  in  the  other  cases  cited  by 
appellant  WTiere  there  is  a  natural  monument  or  what  is 
equivalent  to  a  natural  monument  there  cannot  be  said  to  be 
"absolutely  no  direct  evidence  as  to  the  place  of  physical  loca- 
tion on  the  ground  of  the  line  or  point  in  question."  In  Mad- 
ison V.  Mayers,  97  Wis.  399,  at  page  411  (73  N.  W.  43,  46), 
the  following  is  quoted  with  approval : 

"In  ascertaining  the  true  location  of  the  streets,  lots,  and 
blocks  in  a  city,  according  to  the  plat  and  survey  thereof,  re- 
gard is  to  be  had  (1)  to  the  natural  monuments  referred  to 
therein,  and  (2)  to  the  artificial  monuments  placed  by  the 
surveyor  to  mark  lines  or  boundaries,  before  resorting  to  the 
courses  and  distances  marked  on  the  plat  or  survey." 

Thus  courses  and  distances  in  this  classification  come  third 
in  order  of  certainty,  but  it  is  not  intended  to  lay  down  a  rule 
of  law  that  courses  and  distances  shall,  in  all  cases,  overcome 
every  other  species  of  evidence  with  reference  to  location  ex- 
cept natural  or  artificial  monuments.  In  Oalesville  v,  Parker, 
107  Wis.  363,  83  N.  W.  646,  it  is  said: 

"The  rules  by  which  the  lines  of  such  plats  are  to  be  ascer- 
tained are  well  settled.  In  the  absence  of  natural  boundaries 
or  monuments,  and  of  monuments  or  stakes  set  in  the  course 
of  the  original  survey,  the  lines  of  ancient  fences  and  long- 
continued  occupation  of  adjacent  lots  and  blocks  in  the  same 
plat,  if  evidently  intended  to  mark  the  true  lines  of  such  lots 
and  blocks,  have  greater  probative  force  than  mere  measure- 
ments of  courses  and  distances." 

The  fact  that  there  exists  on  the  ground  south  of  the  survey 
in  question  an  abrupt  descent  from  the  plateau  upon  which 
the  lots  are  situate,  and  that  the  contour  of  that  descent  on  the 
upper  surface  would  cut  the  lot  and  street  lines  and  close  the 
survey  substantially  as  indicated  on  the  plat,  although  at  a 
slightly  greater  distance  to  the  south  as  stated,  and  the  fact 
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that  the  plat  contains  a  picture  or  representation  of  such  de- 
scent by  the  short  parallels  before  mentioned,  and  that  the 
line  at  the  beginning  of  such  descent  or  top  of  the  ascent  cor- 
responding with  the  edge  of  the  plateau  is  made  to  appear  to 
close  the  survey  of  the  plat  on  tlie  south,  and  that  without 
such  plateau  edge  there  are  no  data  from  which  such  irregu- 
lar or  meander  closing  line  could  be  located  between  the  points 
•of  contact  of  tlie  street  and  lot  lines  with  the  southern  bound- 
ary, all  give  the  point  indicated  in  the  finding  of  the  court 
the  probative  value  of  a  natural  monument,  mentioned  not  in 
the  writing,  for  we  have  not  the  field-notes  of  the  survey,  but 
by  pictorial  representation  on  the  plat  Having  arrived  at 
this  conclusion,  it  follows  that  the  judgment  must  be  affinned. 
By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
'firmed. 


Klee,  Appellant,  vs.  Stephenson,  Respondent 

January  9-^anuary  89,  1901. 

Guaranty:  Statute  of  frauds:  Promise  to  answer  for  debt  of  another: 
Memorandum:  Consideration. 

([1.  Whether,  under  the  facts  stated  in  the  opinion,  notice  of  accept- 
ance by  plaintiff  of  a  memorandum  of  guaranty  was  necessary 
in  order  to  charge  the  defendant  with  liability  as  guarantor,  not 
determined.] 
2.  A  written  instrument:  "R.  S.  agrees  to  assume  one -half  of  W.  S.'s 
liability  under  the  above  guaranty/'  faUs  to  express  any  consid- 
eration, and  hence  is  void  under  subd.  2,  sec.  2307,  Stats.  1898. 
It  is  at  best  merely  a  promise  to  answer  for  the  debt  of  another 
person. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
0.  H.  Winsor  and  Archibald  McKay,  and  for  the  respondent 
•on  that  of  R,  I.  Tipton. 
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WiNfiLow,  J.  Thifi  is  an  action  upon  a  written  guaranty. 
The  case  was  tried  by  the  court  and  the  facte  were  not  in  dis- 
pute. One  Baillie,  a  merchant  tailor  at  Superior,  desired  ta 
purchase  goods  on  credit  of  the  plaintiff,  a  merchant  in  New 
York.  In  order  to  obtain  credit  Baillie,  on  the  17th  day  of 
July,  1902,  procured  one  Sims  to  sign  a  written  guaranty  by 
the  terms  of  which  Sims,  in  consideration  of  the  sum  of  one 
dollar  paid  by  the  plaintiff,  guaranteed  to  the  plaintiff  pay- 
ment of  all  indebtedness  which  might  become  due  from  Bail- 
Mie  to  the  plaintiff  not  exceeding  $800  for  the  period  of  one 
year.  At  the  foot  of  this  guaranty  the  defendant  signed  an 
agreement  in  the  following  words: 

"Rufus  Stephenson  agrees  to  assume  one  half  of  Wm.  Sims' 
liability  under  the  above  guaranty.  This  is  to  be  in  force  for 
one  year  only  from  above  date,  July  17th,  1902." 

The  two  agreements  were  delivered  to  the  plaintiff,  who 
thereupon  sold  goods  to  Baillie  during  the  following  year  upon 
credit,  upon  which  a  balance  of  more  than  $300  remained  un- 
paid at  the  time  of  the  commencement  of  this  action.  The 
defendant  had  no  notice  or  knowledge  that  his  guaranty  had 
been  accepted  by  the  plaintiff  or  that  any  goods  had  been  sold 
to  Baillie  relying  thereon  until  about  the  time  of  the  com- 
mencement of  this  action.  Judgment  was  rendered  for  the 
defendant  on  the  ground  that  his  agreement  was  simply  an 
offer  of  guaranty  which  had  never  been  accepted^  and  the 
plaintiff  appeals. 

We  express  no  opinion  upon  the  somewhat  vexed  question 
whether  notice  of  acceptance  by  the  plaintiff  was  necessary 
to  charge  tlie  defendant  with  liability  as  a  guarantor.  In  our 
judgment  it  is  certain  that  the  written  instrument  fails  to  ex- 
press any  consideration,  and  hence  is  void  imder  subd.  2,  sec. 
2307,  Stats.  1898,  because  it  is  at  best  merely  a  promise  to  an- 
swer for  the  debt  of  another  person.  This  follows  neces- 
sarily from  the  decisions  of  this  court.  Taylor  v.  Pratt,  3 
Wis.  674 ;  Huston  v.  Field,  6  Wis.  407 ;  Parry  v.  Spikes,  49 
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Wis.  884,  5  N.  W.  794 ;  Comm.  Nat.  Bank  t\  Smith,  107  Wis. 
674,  83  N.  W.  766;  Mowell  v.  Smith,  123  Wis.  510,  102 
N.  W.  1. 
By  the  Court.-^udgment  affirmed.  , 


Palmsb,  Administrator,  Respondent^  vs.  O'Roubke,  Appel- 
lant 

January  fh^anuary  29,  1907. 

Executors  and  adminiMtratora:  Title  to  personal  estate:  Right  to  as- 
sets: Possession  by  heir:  Trover  and  conversion: Pleading:  Com- 
plaint: Demurrer:  Limitation  of  actions:  Death  of  party  entitled 
Jo  sue:  Suspension  pending  appointment  of  administrator, 

1.  Upon  the  death  of  any  person  possessed  of  personal  estate  the  le- 

gal title  thereto  and  right  to  possession  thereof  rests  in  his  per- 
sonal representative  and  can  only  reach  the  heirs,  ultimately 
entitled  thereto,  hy  due  course  of  administration. 

2.  In  the  absence  of  some  sufficient  equity  in  fayor  of  an  heir  who 

has  possessed  himself  of  personalty  of  a  decedent,  the  mere 
fact  of  his  having  an  equitable  Interest  therein  as  such  heir 
does  not  deprive  the  personal  representative,  duly  appointed  to 
administer  the  estate  of  which  such  personalty  forms  the  whole 
or  a  part,  of  an  absolute  right  to  recover  the  value  thereof  from 
such  heir  in  case  he  has  converted  the  same  to  his  own  use. 
8.  In  an  action  to  recover  money  claimed  to  have  been  converted, 
the  complaint  alleged  that  plaintitC's  intestate  instructed  de- 
fendant to  carry  a  sum  of  the  intestate's  money  to  a  bank  and 
deposit  it  in  the  bank  to  her  account;  that  the  defendant  depos- 
ited it  in  the  names  of  "M.  O.  or  H.  J.  O.,"  the  decedent  and 
defendant,  respectively;  that  defendant  was  an  heir  of  deced- 
ent; and  that  the  defendant  thereafter,  without  authority  and 
by  falsely  representing  to  the  contrary,  withdrew  such  deposit, 
part  in  the  lifetime  of  decedent  and  part  after  her  death.  Held, 
that  the  complaint  stated  a  cause  of  action  although  It  showed 
that  defendant  was  entitled,  as  heir,  to  receive  one  half  the  res- 
idue of  the  estate  of  decedent  left  after  the  payment  of  all 
claims  allowed  against  the  estate  and  the  expenses  of  adminis- 
tration. 
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4.  In  such  case  the  reasonable  inference  from  such  allegation  was 

that  the  money  was  deposited  either  in  the  name  of  decedent, 
or  in  the  name  of  defendant  as  the  money  of  the  decedent 

5.  So  construed  such  complaint  is  held  not  to  show  any  wrongful 

conversion  by  defendant  at  the  time  the  deposit  was  made. 
*6.  In  an  action  against  an  heir  for  conversion  of  money  deposited 
in  a  bank,  the  complaint  alleged  that  defendant  wrongfully 
withdrew  from  the  bank  and  converted  to  his  own  use  part  of 
the  money  within  one  year  before  decedent's  death,  and  that 
the  balance  of  the  deposit  was  so  withdrawn  and  converted  six 
days  after  her  death,  both  conversions  occurring  more  than 
seven  years  and  less  than  eight  years  before  an  administrator 
was  appointed.    Held: 

(1)  As  to  the  first  withdrawal  and  conversion  the  right  of 
the  administrator  to  recover  was  barred  by  sec.  4222,  Stats.  1898. 

(2)  The  limitation  of  sec.  4222,  Stats.  1898,  was  not  extended 
under  sec.  4234  by  the  death  of  decedent,  since  the  death  did 
not  occur  during  the  last  of  the  six  years  after  the  right  of  ac- 
tion accrued. 

(3)  As  to  the  withdrawal  and  conversion  after  the  death  of 
decedent  (there  being  no  person  in  existence  competent  to  bring 
an  action  on  account  thereof  until  plaintiff  was  appointed  ad- 
ministrator nearly  eight  years  after  decedent's  death),  the  cause 
of  action  was  not  barred,  the  situation  being  governed  by  sec. 
4251  (providing  that  there  being  no  person  in  existence  who  is 
authorized  to  bring  an  action  thereon  at  the  time  a  cause  of 
action  accrues  shall  not  extend  the  time  within  which,  accord- 
ing to  the  provisions  of  ch.  177,  Stats.  1898,  an  action  can  be 
commenced  upon  such  cause  of  action  to  more  than  double  the 
period  otherwise  prescribed  by  law). 

Appeal  from  an  order  of  the  circuit  court  for  Eock  county : 
B.  F.  DuNwiDDiE,  Circuit  Judge.    Affirmed. 

Action  to  recover  money  allied  to  have  been  converted  by 
defendant  to  his  own  use. 

The  complaint  was  to  this  effect:  The  plaintiff  is  the  ad- 
ministrator of  the  estate  of  Mary  O'Eourke  and  brings  this 
action  as  such.  October  1,  1897,  she  died  intestate  in  said 
county  of  Rock,  where  plaintiff,  December  16,  1904,  was  duly 
appointed  administrator  as  aforesaid.  October  9,  1894,  there 
was  awarded  to  her  $1,923.30  by  the  county  court  of  said 
county  as  her  share  of  the  estate  of  her  son,  of  which  defend- 
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ant  was  administrator,  and  on  or  about  said  day  she  received 
$1,500  thereof  and  intrusted  the  same  to  the  defendant  to  de- 
posit for  her  in  the  Merchants'  &  Mechanics'  Savings  Bank 
of  Janesville,  Rock  county,  Wisconsin.  He  caused  the  same 
to  be  deposited  in  said  bank  in  the  name  of  Mary  O'Rourke, 
or  Henry  J.  O^Rovrke.  The  fund  drew  interest  from  the 
time  it  was  so  deposited,  which  interest  was  added  to  the  prin- 
cipal till  the  whole  amount  was  $1,634.  March  27,  1897,  de- 
fendant withdrew  from  the  bank  $99.87  thereof  without  au-^ 
thority  by  falsely  representing  to  the  contrary,  and  October 
7, 1897,  six  days  after  the  decease  of  Mary  O'Rourke,  he  like- 
wise withdrew  $1,534.13,  the  balance  of  said  fund.  By  rea- 
son of  the  premises,  at  the  time  of  the  first  withdrawal  he 
s  wrongfully  converted  to  his  own  use  $99.87,  and  at  the  time 
of  the  second  withdrawal  he  likewise  converted  $1,534.13,  all 
of  which  was  duly  demanded  of  him  by  the  plaintiff  before 
the  commencement  of  this  action  and  was  by  him  refused. 

The  defendant  demurred  to  the  complaint  for  insuflSciency 
and  because  the  action  was  not  commenced  within  the  time 
limited  by  law,  particularly  ^vithin  the  time  limited  by  sees.. 
4222,  4234,  Stats.  1898.    The  demurrer  was  overruled, 

J.  J.  Cunningham,  for  the  appellant 

John  Cunningham,  for  the  respondent 

Mabshall,  J.  According  to  the  facts  alleged  in  respond- 
ent's complaint  there  is  no  room  for  reasonable  controversy 
but  that  the  right  to  the  property  in  question  vested  in  re- 
spondent as  administrator  of  the  estate  of  Mary  O'Rourke  im- 
mediately upon  his  becoming  such  administrator.  Upon  the 
death  of  any  person  possessed  of  personal  estate  the  legal  title 
thereto  and  the  right  to  possession  thereof  vests  in  his  per- 
sonal representative  and  can  only  reach  the  heirs,  ultimately 
entitled  thereto,  by  due  course  of  administration.  Therefore 
in  the  absence  of  some  suflScient  equity  in  favor  of  an  heir 
who  may  have  possessed  himself  of  such  personalty,  the  mere 
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fact  of  his  having  an  equitable  interest  therein  aa  such  not 
being  one,  the  administrator  duly  appointed  to  take  charge 
of  and  administer  the  estate  of  which  such  personalty  forms 
the  whole  or  a  part,  has  an  absolute  right  to  recover  the  value 
thereof  from  such  heir  in  case  of  his  having  converted  the 
same  to  his  own  use.  That  is  so  elementary  that  it  need  but 
to  be  stated,  and  is  a  sufficient  answer  to  the  argument  of 
counsel  for  appellant  that  the  complaint  fails  to  state  a  cause 
of  action  because  it  shows  that  appellant  is  entitled  as  heir  to 
receive  one  half  the  residue  of  the  estate  of  Mary  O'Rourke 
left  after  the  payment  of  all  claims  allowed  against  the  estate 
and  the  expenses  of  administration. 

The  main  contention  of  counsel  for  appellant  is  that  re- 
spondent's claim  is  barred  by  sees.  4222,  4234,  Stats.  1898. 
As  a  basis  for  applying  such  sections  to  the  pleading  it  is 
claimed  that  the  complaint  shows  that  appellant  converted 
the  property  in  question  to  his  own  use  when  he  made  the'  de- 
posit in  the  bank  October  9,  1894.  The  allegations  on  that 
subject  are  to  the  effect  that  appellant  was  instructed  by  Mary 
O'Kourke  to  deposit  the  money  in  the  bank  for  her  and  that 
he  deposited  the  same  there  in  the  name  of  "Mary  O'Rourke, 
or  Hervry  J.  O'Rourke"  and  that  he  was  permitted  by  the 
bank  to  withdraw  the  deposit  in  two  amounts  by  falsely  rep- 
resenting to  the  officers  of  the  bank  that  he  was  authorized  to 
do  sa  The  reasonable  inference  from  such  allegations  is 
that  the  money  was  either  deposited  in  the  name  of  Mary 
O'Rourke  or  in  the  name  of  Henry  /.  O'Bonjrlce  as  the  money 
of  the  former.  Unless  the  deposit  was  so  made  no  pretense 
to  the  officers  of  the  bank  of  authority  from  Mary  O'Rourke 
to  so  draw  the  money  would  have  been  required.  So  constru- 
ing the  complaint  in  the  light  of  such  reasonable  inference, 
as  we  are  bound  to  do  {Emerson  v.  Ndsh,  124  Wis.  369,  102 
]^.  W.  921),  it  does  not  show  any  wrongful  conversion  by  ap- 
pellant at  the  time  the  deposit  was  made,  and  it  is  perfectly 
clear,  we  may  safely  say,  that  the  pleader  did  not  intend  to 
charge  a  conversion  as  having  occurred  at  that  time. 
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It  is  distinctly  alleged  in  the  complaint  that  $99.87  of 
Mary  O'Rourke's  money  was  by  the  defendant  wrongfully 
obtained  from  the  bank  within  one  year  before  her  death  and 
converted  to  his  own  nse,  and  that  the  balance  of  the  deposit 
was  so  obtained  and  converted  six  days  after  her  death,  both 
conversions  occurring  more  than  seven  years  and  less  than 
eight  years  before  the  administrator  was  appointed.  As  to 
the  first  of  such  wrongful  acts  the  right  to  recover  is  clearly 
barred  by  sec.  4222  of  the  statutes  pleaded.  That  section  lim- 
its the  time  for  the  commencement  of  an  action  to  recover 
damages  for  the  wrongful  detention  of  personal  property  to 
six  years  after  the  right  of  action  has  accrued.  The  death  of 
the  person  to  whom  the  right  of  action  accrues  does  not  ex- 
tend such  time  unless  such  death  occurs  during  the  last  of  the 
six  years.  In  such  circumstances  sec.  4234,  Stats.  1898,  pro- 
vides that  "if  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof  and  the  cause  of  action  survive  an  action  may  be  com- 
menced by  his  representatives  after  the  expiration  of  that 
time  and  within  one  year  from  his  death."  Curran  v.  Witter, 
G8  Wis.  16,  31  N.  \V.  705,  limited  such  section  to  cases  where 
the  death  of  a  person  occurs  during  the  last  year  of  his  right 
to  commence  the  action.  So  it  will  be  seen  it  does  not  apply 
here. 

As  to  the  act  of  conversion  alleged  to  have  occurred  after 
the  death  of  Mary  O'Rourke  the  sections  of  the  statute  relied 
on  by  appellant  do  not  apply.  There  was  no  person  in  exist- 
ence competent  to  bring  an  action  on  account  of  such  conver- 
sion till  the  administrator  was  appointed  in  1904.  That  sit- 
uation is  governed  by  sec.  4251,  Stats.  1898,  providing  that 
"there  being  no  person  in  existence  who  is  authorized  to  bring 
an  action  thereon  at  the  time  a  cause  of  action  accrues  shall 
not  extend  the  time  within  which,  according  to  the  provisions 
of  this  chapter, ^an  action  can  be  commenced  upon  such  cause 
of  action  to  more  than  double  the  period  otherwiife  prescribed 
by  law."    The  complaint  unmistakably  shows  that  this  action 
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was  commenced  within  the  double  time  mentioned.  There 
being  no  other  question  that  need  be  considered,  the  demurrer 
was  properly  overruled. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


Hardt,  Eespondent,  vjs.  Chicago,  Milwaukee  &  St.  Paui.. 
Railway  Company,  Appellant 

January  10— January  29^  1907. 

Railroads:  Negligence:  Personal  injuries  to  employee:  Conditian9. 
precedent:  Notice  of  injury:  Sufficiency :  Evidence:  Questions  for 
jury:  Findings,  when  disturbed:  Contributory  negligence:  An- 
ticipation of  injury:  Assumption  of  risk:  Proximxite  cause:  Bur- 
rounding  conditions  and  circumstances:  Appeal  and  error:  In- 
structions to  jury:  Burden  of  proof:  Requests  for  instructions: 
Court  and  jury:  Deliberation  of  jury:  Coercing  verdict:  Stat- 
utes: Construction:  Hazards  peculiar  to  railway  employees r 
**Operation  of  railroads," 

1.  In  an  action  to  recover  damages  for  an  injury  to  the  person,  the- 

matters  required  by  sec.  4222,  Stats.  1898,  to  be  stated  in  the 
notice  to  be  served  upon  the  defendant  vrlthin  one  year  after 
the  event  causing  the  injury  are:  The  time  and  place,  a  brief 
description  of  the  injuries,  the  manner  in  which  they  were  re- 
ceived and  the  grounds  upon  which  claim  is  made,  and  that 
satisfaction  is  claimed  of  the  person  or  corporation  notified. 
Held,  that  a  notice  addressed  to  the  defendant,  declaring  that 
plalntifC  demanded  satisfaction  from  the  defendant  for  injuries 
received  by  him  in  a  place  described,  in  the  performance  of  his 
duties  as  an  'employee,  and  that  he  vras  injured  by  a  handcar 
rolling  upon  and  over  him  down  an  embankment,  is  not  insuf- 
ficient because  it  failed  to  state,  in  terms,  that  the  plaintiff 
claimed  that  the  damage  was  caused  by  the  defendant  The 
statute  does  not  require  that  the  notice  shall  so  state. 

2.  Under  sec.  4222,  Stats.  1898  (providing,  among  other  things,  that 

the  required  notice  shall  be  served  "upon  the  person  or  corpora- 
tion by  whom  It  is  claimed  such  damages  were  caused"),  serv- 
ice of  such  notice  upon  the  defendant  corporation  sufficiently- 
informs  it  of  the  claim  that  the  damages  were  caused  by  it 
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3.  Notice  of  an  injory,  claimed  to  have  been  caused  by  a  bandcar 

rolling  upon  and  orer  plaintiff,  and  given  under  the  require- 
ments of  sec  4222,  State.  1886,  vas  alleged  to  be  defective  be- 
cause there  was  no  specific  Statement  of  the  grounds  upon  which 
the  claim  was  made,  in  that  It  did  not,  in  terms,  declare  that 
the  handcar  was  precipitated  onto  the  plaintiff  by  the  negli- 
gence of  the  defendant  In  an  action  for  such  Injuries  it  was 
amply  proved  that  full  disclosure  and  explanation  were  made  to 
defendant's  speciid  agent  witiiin  a  few  days  after  the  accident. 
Held,  that  defendant  could  not  have  beei^  misled  by  any  such 
omission  In  the  written  notice,  nor  could  any  intent  to  mislead 
be  presumed. 

4.  In  an  action  for  personal  Injuries  to  a  sectionman  while  engaged 

in  lifting  a  handcar  from  the  track,  questions  as  to  the  credi- 
bility of  plaintiff's  testimony  as  to  the  conduct  of  the  foreman 
in  lifting  the  handcar  so  as  to  precipitate  the  whole  weight 
thereof  upon  the  plaintiff,  as  to  whether  the  action  of  the  fore- 
man was  that  customarily  adopted,  and  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence,  are  held  to  be  governed 
by  the  well-established  rule  that,  under  circumstances  of  mere 
conflict  of  credible  testimony  of  witnesses,  the  supreme  court 
should  not  and  will  not  overrule  the  conclusions  of  the  jury 
and  the  trial  court. 

5.  In  such  case  the  method  of  removing  the  handcar  described  by 

the  plaintiff,  and  stated  in  the  opinion*  is  held  to  present  no 
question  of  physical  impossibility. 

6.  In  such  ease,  on  the  evidence,  stated  in  the  opinion,  it  is  held 

that  it  could  not  be  said  as  matter  of  law  that  plaintiff,  stand- 
ing in  front  of  the  handcar,  as  he  did,  to  control  the  front  end 
of  it»  was  guilty  of  negligence  where  he  had  no  reason  to  an- 
ticipate the  result  causing  his  injury,  nor  that  he  assumed  the 
risk. 

7.  Plaintiff,  who  was  injured  while  engaged  in  lifting  a  handcar 

from  the  track,  the  foreman  lifting  the  rear  of  the  car  and 
precipitating  it  down  and  upon  plaintiff,  testified  that,  but  for 
slipperiness,  he  and  his  companion  could  probably  have  held 
the  car  notwithstanding  the  conduct  of  the  foreman.  Held, 
that  such  testimony  presented  a  case  of  an  existing  condition, 
in  the  face  of  which  acts  of  carelessness  were  likely  to  be  in< 
jurious,  and  that  those  acts  should  be  held  to  be  the  legal  cause 
rather  than  the  slippery  condition  of  the  ground,  which  consti-^ 
tuted  merely  one  of  the  surrounding  circumstances  and  condi- 
tions. 

8.  Instructions  to  the  jury  which  assumed  that  there  was  evidence 

upon  which  the  jury  might  find  the  facts  in  accordance  with 
Vol.  130—33 
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plaintiff's  testimony  are  held  not  erroneous,  where  the  appellate 
court  also  finds  that  the  jury  might  have  done  so. 
9.  It  is  not  error  to  instruct  the  jury  that  the  hurden  of  proof  is 
upon  the  defendant  to  establish  contributory  negligence. 

10.  No  error  can  be  predicated  merely  upon  the  refusal  to  give  re- 

quested instructions  where  the  request  was  an  oral  one  and  the 
party  did  not  even  undertake  to  formulate  the  Instruction  de- 
sired. 

11.  Where  the  court  instructed  the  jury  as  to  each  question  of  a  spe- 

cial verdict  where  an  affirmative  answer  would  be  favorable  to 
the  plaintiff,  that,  in  order  to  give  such  affirmative  answer,  they 
must  be  satisfied  by  a  preponderance  of  the  evidence,  it  is  held 
that  the  instruction  carried  to  the  jury  the  idea  that  they  could 
not  decide  against  the  defendant  without  being  so  satisfied,  and 
to  fairly  cover  a  requested  instruction  that  the  burden  of  proof 
rested  on  the  plaintiff. 

12.  A  trial  court  has  full  authority,  in  the  exercise  of  sound  discre- 

tion, to  offer  aid  to  the  jury  by  way  of  further  instruction  or 
explanation,  and  may,  without  impropriety,  make  inquiries  of 
them  as  to  whether  they  are  likely  to  agree.  Hence  it  Is  not 
error  for  the  court,  after  the  jury  had  been  deliberating  for 
some  time,  to  recall  them  and  ask  them  If  they  could  be  aided 
In  their  deliberations  either  by  further  instructions  or  by  read- 
ing any  of  the  evidence,  or  the  trial  judge,  before  leaving  the 
courthouse  for  supper,  to  direct  the  officer  in  charge  to  inquire 
whether  the  jury  were  likely  to  agree  within  the  next  twenty 
minutes,  to  which  they  responded  in  the  negative. 

13.  The  phrase  added  to  sec.  1816,  Stats.  1898,  by  ch.  448,  Laws  of 

1903,  "provided  that  such  injury  shall  arise  from  a  risk  or  has- 
ard  peculiar  to  the  operation  of  railroads,"  is  hardly  accurate, 
since  injuries  do  not  arise  from  hazards  or  risks,  but  from  acts 
or  events. 

14.  The  idea  intended  would  seem  to  be  more  clearly  expressed  by 

describing  the  injury  or  the  event  causing  it  as  ioithin  such 
peculiar  risk  or  hazard. 

15.  The  transportation  of  men  and  materials  over  its  tracks  is  part 

of  the  "operation  of  railroads,"  and  none  the  less  so  because 
the  vehicle  is  a  handcar. 

16.  Plaintiff,  while  engaged  with  another  sectionman  and  the  section 

foreman  in  removing  a  handcar  from  the  track,  received  an  in- 
jury caused  by  the  section  foreman  raising  the  rear  end  of  the 
car,  thereby  causing  it  to  be  precipitated  upon  and  over  the 
plaintiff  down  a  steep  embankment.  Held  that,  while  the  ulti- 
.  mate  purpose  of  plaintiff  and  his  fellows  was  to  repair  the  road- 
I         bed,  they  were,  at  the  moment  of  the  injury,  engaged  in  the 
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transportation  of  themaelyes,  their  handcar,  tools,  and  materi 
als  from  a  station  on  the  railway  to  the  place  of  their  proposed 
labor,  and  the  fact  that  they  had  reached  the  end  of  their  trip 
and  were  engaged  in  the  act  of  alighting  did  not  preclude  £he 
view  that  they  were  stUl  in  the  course  of  such  transportation, 
which  could  not  be  considered  terminated  until  their  destina- 
tion was  completely  reached. 

17.  In  such  case  the  risk  of  Injury  attending  the  hurried  removal  of 

the  handcar  at  an  inconyenient  and  dangerous  place  is  held  to 
be  peculiar  to  railroad  business. 

18.  In  such  case  the  trial  court  was  right  in  refusing  to  rule  that 

plaintiff  was  outside  the  protection  afforded  employees  of  rail- 
roads by  sec.  1816,  Stats.  1898,  as  amended  by  ch.  448,  Laws  of 
1903. 

Appi^l  from  a  judgment  of  the  circuit  court  for  Jefferson 
<;ounty:  B.  F.  Dunwiddie,  Circuit' Judge.    Affirmed. 

Action  for  personal  injuries.  Plaintiff  was  a  section  hand 
of  mature  age  and  experience.  On  November  27,  1903,  the 
section  crew,  consisting  of  foreman  with  plaintiff  and  one 
Davies,  proceeded  on  handcar  eastward  to  within  about  eighty 
feet  of  Bock  river  bridge,  and  stopped  on  a  high  embankment 
and  were  commanded  by  the  foreman  to  take  off  the  car.  Ac- 
^!ordingly,and  in  accordance  with  custom,  plaintiff  and  Davies 
took  hold  of  the  front  end,  lifted  the  wheels  off  the  track  and 
swung  the  car  around  to  the  southward  until  at  right  angles 
to  the  track,  with  the  rear  wheels  resting  against  the  inner 
edge  of  the  south  rail.  There  is  dispute  as  to  the  width  of 
the  crown  of  the  grade  at  this  point,  but  where  the  men  stood 
at  the  front  end  of  the  car  it  was  considerably  lower  than  the 
rail,  and  either  just  over  or  close  to  the  edge  where  the  steep 
slope  of  the  bank  cominenced.  The  foreman,  immediately 
they  reached  this  point,  and  without  warning,  lifted  the  rear 
end  of  the  car  so  that  the  wheels  would  clear  the  track,  and  so 
that,  by  reason  of  its  position,  it  was  thrust  forward,  and 
Davies  and  the  plaintiff  were  unable  to  hold  it,  partly  by  rea- 
son of  the  slipperiness  of  the  ground,  and  plaintiff  was  thrown 
-down  and  severely  injured  by  the  car.  The  defendant  claimed 
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that  this  was  the  usual  method  of  removing  a  handcar  from  a 
track  with  a  crew  of  only  three  men.  Plaintiff  testified  that 
the  customary  method  in  a  high  place  like  this  differed  in 
that,  when  the  car  had  been  brought  *to  right  angles  with  the 
track,  the  foreman  customarily  lifted  one  rear  wheel,  where- 
upon the  car  was  swung  further  around  until  that  wheel  was 
over  the  track,  and  thon  the  fourth  wheel  could  be  lifted  over 
without  peril  of  precipitating  the  car  down  the  decline.  The 
negligence  was  claimed  to  consist  in  the  act  of  tlie  foreman 
in  thus  suddenly  lifting  the  rear  of  the  car  and  allowing  its 
whole  weight  to  come  upon  the  men  at  its  front  end.  The 
jury  found,  by  special  verdict,  (1)  that  the  section  foreman 
was  not  in  the  exercise  of  ordinary  care  at  the  time  he  lifted 
the  car  from  the  rail;  (2)  that  such  want  of  ordinary  care 
was  the  proximate  cause  of  the  plaintiff's  injury;  (3)  that  the 
latter  was  guilty  of  no  contributory  negligence;  and  (4)  dam- 
ages. After  motion  to  reverse  the  answers  to  the  first,  second,, 
and  third  questions,  and,  failing  that,  that  a  new  trial  be 
granted,  judgment  was  rendered  in  favor  of  the  plaintiff  for 
the  amount  of  damages  found  by  the  jury,  from  which  the 
defendant  appeals. 

For  the  appellant  there  were  briefs  by  Harlow  Pease  and 
JET.  n.  Field,  attorneys,  and  Charles  E.  Trorrum,  of  counsel, 
and  oral  argument  by  Mr.  Pease  and  Mr.  Vroman. 

Por  the  respondent  there  was  a  brief  by  Kading  S  Kadingj. 
attorneys,  and  JB.  B,  KirMoTid,  of  counsel,  and  oral  argument 
by  Mr.  C.  A.  Kading  and  Mr.  Kirkland. 

Dodge,  J.  1.  The  first  assignment  of  error  is  predicated 
upon  allied  insufficiency  of  the  notice  of  injury  served  upon 
the  defendant  within  one  year  after  the  event  That  notice, 
addressed  to  the  defendant,  declared  that  plaintiff  demanded 
satisfaction  from  the  defendant  for  injuries  received  by  him 
at  the  place  described,  in  the  performance  of  his  duties  as  an 
employee,  and  that  he  was  injured  by  a  handcar  rolling  upon 
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and  over  him  down  the  embankment.  The  defect,  and  the 
only  defect,  urged  by  appellant's  brief  in  this  notice  is  that 
it  fails  to  state,  in  terms,  that  the  plaintiff  claimed  that  the 
damage  was  caused  by  the  defendant  company.  A  complete 
answer  to  this  criticism  is  that  the  statute  does  not  require 
that  the  notice  shall  so  state.  The  matters  required  to  be 
stated  by  sec.  4222,  Stats.  1898,  in  the  notice  are:  The  time 
■and  place,  a  brief  description  of  the  injuries,  the  manner  in 
•  which  they  were  received  and  the  grounds  upon  which  claim 
is  made,  and  that  satisfaction  is  claimed  of  the  person  or 
corporation  notified.  True,  the  statute  does  require  that  the 
notice  shall  be  served  "upon  the  person  or  corporation  by 
whom  it  is  claimed  such  damages  were  caused."  But  it  was 
so  served,  and  obviously,  in  the  contemplation  of  the  statute, 
the  service  of  such  notice  sufficiently  informs  the  defendant 
of  the  claim  that  the  damages  were  caused  by  it  It  was 
suggested  upon  oral  argument  that  there  was  no  specific  state- 
ment of  the  grounds  upon  which  the  claim  was  made,  in  that 
the  notice  does  not,  in  terms,  declare  that  the  handcar  was 
precipitated  onto  the  plaintiff  by  negligence  of  the  defend- 
ant. This  difficulty,  however,  is  met  by  the  further  provis- 
ion of  the  statute  that  the  notice  shall  not  be  insufficient  or 
invalid  because  of  any  inaccuracy  or  failure  in  stating  the 
grounds  on  which  the  claim  is  made,  provided  it  shall  ap- 
pear that  there  was  no  intention  on  the  part  of  the  person 
giving  the  notice  to  mislead  the  other  party,  and  that  such 
party  was  not  in  fact  misled  thereby.  It  was  amply  proved 
that  full  disclosure  and  explanation  were  made  to  the  defend- 
ant's special  agent  within  a  very  few  days  after  the  accident, 
so  that  defendant  could  not  have  been  misled  by  any  such 
omission  in  the  written  notice,  nor  could  any  intent  to  mis- 
lead have  been  presumed.  May  v.  C.  &  N.  W.  B,  Go.  102 
Wis.  673,  79  K  W.  31 ;  Collins  v.  JmesviUe,  107  Wis.  436, 
83  N.  W.  695;  Garske  v.  BidgevUle,  123  Wis.  503,  102 
N.  W.  22, 
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2.  Great  stress  of  argument  is  addressed  by  appellant  to 
the  proposition  that  the  court  should  have  directed  a  verdict 
for  the  defendant  by  reason  of  incredibility  of  plaintiff's  tes- 
timony that  the  conduct  of  the  foreman,  in  lifting  both  rear 
wheels  at  once  clear  of  the  rail  so  as  to  precipitate  the  whole 
weight  of  the  car  upon  those  standing  in  front,  was  imusual, 
and  that  there  was  a  safer  manner  customarily  adopted  in  sit- 
uations like  that  here  involved,  and  because  it  is  conclusively 
established  that  the  method  adopted  was  the  usual  and  cus- 
tomary one,  to  plaintiff's  knowledge;  that  it  was  the  only  pos- 
sible method  and  involved  nothing  of  negligence  on  the  part 
of  the  foreman ;  and  hence  that  any  risk  therefrom  was  fully 
known  to  plaintiff  and  assumed  by  him,  and  he  was  guilty  of 
contributory  negligence  in  placing  himself  in  a  position  where 
injury  would  be  likely  from  that  manner  of  doing  the  work. 
While,  perhaps,  it  might  be  thought  that  there  is  a  preponder- 
ance of  evidence  in  favor  of  the  customariness  of  this  method 
of  removing  the  rear  end  of  the  handcar,  resulting  from  the 
testimony  of  two  witnesses  generally  to  that  effect,  and  an  ap- 
parent declaration  to  the  same  effect  by  plaintiff  in  examina- 
tion under  sec.  4096,  Stats.  1898,  nevertheless  the  plaintiff, 
with  much  particularity  and  under  a  vigorous  cross-examina- 
tion in  the  presence  of  the  jury,  testified  distinctly  to  another 
method  which,  obviously,  would  lessen  the  danger  of  such  an 
injury  as  the  plaintiff  suffered.  He  valso,  being  a  German 
with  very  imperfect  command  of  the  English  language,  ex- 
plained his  understanding  or  misunderstanding  of  the  ques- 
tions put  to  him  in  the  preliminary  examination.  His  man- 
ner, intelligence,  and  fairness  were  before  the  jury,  as  they 
cannot  be  before  us,  and  they  seem  to  have  believed  him ;  and 
the  trial  court,  in  ruling  upon  the  motion  for  a  new  trial,  has 
declared  his  opinion  against  the  incredibility  of  such  testi- 
mony. The  rule  is  thoroughly  well  established  in  this  state 
that,  under  such  circumstances  of  mere  conflict  of  credible 
testimony  of  witnesses,  this  court  should  not  and  will  not 
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overrule  the  oanclusions  of  the  jury  and  the  trial  court 
Beyer  v.  8i.  Paul  F.  it  M.  Ins.  Co.  112  Wis.  188,  88  N.  W. 
67 ;  Bannon  v.  Ins.  Co.  of  N.  A.  116  Wis.  250,  266,  91  N.  W. 
666 ;  Meyer  v.  Home  Ins.  Co.  127  Wis.  293,  297,  106  K 
W.  1087;  Peat  v.  C,  M.  &  8t  P.  B.  Co.  128  Wis.  86,  107 
N.  W.  366. 

But  it  is  declared  that  the  method  of  removing  the  car  de- 
scribed by  the  plaintiff  is  physically  impossible.  We  confess 
to  utter  inability  to  discover  any  physical  obstacle  thereto. 
With  the  car  at  right  angles  to  the  track  and  the  rear  wheels 
resting  against  the  inner  side  of  the  south  rail  and  the  for- 
ward part  of  the  handcar  tending  downward  toward  a  de- 
clivity, whether  the  men  holding  the  front  end  were  standing 
over  the  brow  of  that  declivity  or  upon  the  gentler  slope  im- 
mediately adjoining  the  track  we  can  see  no  impossibility  in 
the  lifting  first  of  one  corner  of  the  rear  end  of  the  car,  the 
swinging  of  the  forward  end  so  as  to  carry  that  wheel  over  the 
track,  and  then  the  lifting  of  the  remaining  comer  and  shift- 
ing the  rear  end  of  the  car  sidewise  the  few  inches  necessary 
to  carry  the  last  wheel  over  the  track.  The  adoption  of  such 
a  method,  instead  of  appearing  to  us  incredible  or  even  im- 
probable, seems  to  us  supported  by  the  probabilities.  A  car 
resting  upon  its  wheels  and  facing  at  right  angles  to  the  right 
of  way  is,  of  course,  much  more  likely  to  escape  from  the 
control  of  the  three  men  in  charge  of  it  and  to  run  down  the 
embankment  than  if  it  stand  more  nearly  parallel  to  the  track 
so  that  the  wheels  must  scrape  instead  of  turn  to  enable  it  to 
descend.  After  a  most  careful  consideration  of  the  conten- 
tion of  appellant's  counsel  we  cannot  agree  that  a  position  is 
presented  rendering  incredible  the  testimony  of  the  plaintiff 
as  to  the  manner  in  which  handcars  were  usually  removed 
from  tracks  at  the  top  of  a  fill  or  embankment  like  this.  If 
that  testimony  was  believed  by  the  jury  there  is  no  further 
difficulty  in  justifying  their  conclusion  that  a  departure  from 
custom  by  suddenly  lifting  the  rear  end  and  freeing  the  car 
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from  the  obstacle  to  its  descent  offered  by  the  rail  was  con- 
duct which  a  reasonably  prudent  man  might  well  anticipate 
would  cause  injury  to  those  necessarily  standing  at  the  for- 
ward end  of  the  car,  and  which  mighty  therefore,  be  consid- 
ered negligence.  Nor,  in  such  a  case,  can  we  say,  as  matter 
of  law,  that  one  who  stands  in  front  of  a  handcar,  as  did  the 
plaintiff,  to  control  the  front  end  of  it,  is  guilty  of  negligence, 
when  he  has  no  reason  to  anticipate  that  its  whole  weight  will 
be  so  cast  downward  and  against  him  by  such  unusual  con- 
duct as  that  of  which  the  foreman  was  guilty  in  1Mb  case. 
Nor,  of  course,  can  it  be  said,  as  matter  of  law,  that  he  as- 
sumes the  risk  of  that  which  does  not  usually  take  place,  and 
which,  therefore,  he  has  no  reason  to  expect 

3.  A  further  contention  closely  connected  with  the  last  is 
that  the  lifting  of  the  rear  end  of  the  car  was  shown  by  un- 
contradicted evidence  not  to  have  been  the  proximate  cause 
of  plaintiff^s  injury,  but  that  the  slippery  condition  of  the 
ground  resulting  from  a  white  frost  was  such.  While  the 
plaintiff  states  that,  but  for  the  slipperiness,  he  and  his  com- 
panion could  probably  have  held  the  car  notwithstanding  the 
conduct  of  the  foreman,  yet  that  it  was  the  sudden  pressure 
against  him  resulting  from  such  conduct  which  caused  him 
to  slip.  There  could  hardly  be  a  plainer  case  of  an  existing 
condition  in  face  of  which  acts  of  carelessness  were  likely  to 
b^  injurious  so  that  those  acts  should  be  held  to  be  the  legal 
cause  rather  than  the  slippery  condition  of  the  ground,  which 
constituted  merely  one  of  the  surrounding  circmnstances  and 
conditions.  Yess  v.  Chicago  B.  Co.  124  Wis.  406,  102  N.  W. 
932;  Winchel  v.  Goodyear,  126  Wis.  271,  277,  280,.  105 
N.  W.  824;  Stefanowski  v.  Chain  Belt  Co.  129  Wis.  484, 
109  N.  W.  632. 

4.  Several  of  the  instructions  given  to  the  jury  were  ex- 
cepted to,  and  they  are  assigned  as  error,  but  solely  on  the 
ground  that  they  assumed  that  there  was  evidence  upon  which 
the  jury  might  jGaid  the  facts  in  accordance  with  plaintiff's 
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testimony.  Since  we  have  already  concluded  that  they  might 
have  done  so,  there  was  no  error  upon  that  ground  in  giving 
the  instructions. 

Error  is  assigned  upon  an  instruction  that  the  burden  of 
proof  was  upon  the  defendant  to  establish  contributory  negli- 
gence. It  is  contended  that  this  is  incorrect  for  the  reason 
that  it  might  be  established  by  plaintiff's  own  evidence.  The 
subject  was  so- lucidly  explained,  and  appellant's  position 
overruled,  in  SchrunJc  v.  St.  Joseph,  120  Wis.  223,  230,  97 
N.  W.  946,  as  to  render  any  discussion  here  unnecessary. 
The  rule  given  by  the  court  was  correct 

Error  is  also  assigned  because  the  court  declined  to  give 
certain  instructions  at  the  request  of  the  defendant.  As, 
however,  the  request  was  a  mere  oral  one,  and  did  not  even 
imdertake  to  formulate  the  instruction  desired,  no  error  can 
be  predicated  merely  upon  its  refusal.  Hacker  v.  Heiney, 
111  Wis.  313,  87  N.  W.  249;  Taylor  v.  Sell,  120  Wis.  32, 
97  jr.  W.  498 ;  Cupps  v.  State,  120  Wis.  504,  527,  97  K  W. 
210,  98  N.  W.  546.  Further,  the  matter  of  the  request  that 
the  burden  of  proof  rested  on  plaintiff  was  fairly  covered  by 
the  instruction  given.  The  court  instructed  the  jury  as  to 
each  of  the  questions  where  an  affirmative  answer  would  be 
favorable  to  the  plaintiff  that,  in  order  to  give  such  affirma- 
tive answer,  they  must  be  satisfied  by  a  preponderance  of  the 
evidence,  which  certainly  carried  to  the  jury  the  idea  that 
they  could  not  decide  against  the  defendant  without  being  so 
satisfied.  That  is  the  burden  of  proof,  Bowe  v.  Gage,  127 
Wis.  245,  251,  106  K  W.  1074;  Anderson  v.  Chicago  B.  Co. 
127  Wis.  273,  280, 106  K  W.  1077. 

We  find  nothing  of  error  nor  reason  to  believe  any  preju- 
dice to  the  defendant,  in  the  fact  that  the  court,  after  the  jury 
had  been  deliberating  for  some  time,  recalled  them  and  asked 
them  if  they  could  be  aided  in  their  deliberations  either  by 
further  instructions  or  by  the  reading  of  any  of  the  evidence, 
or  that,  before  leaving  the  courthouse  for  supper,  he  directed 
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the  officer  in  charge  to  inquire  whether  the  jury  were  likely 
to  agree  witibin  the  next  twenty  minutes,  to  which  they  re- 
sponded in  the  n^ative.  The  court  has  full  authority  in  the- 
exercise  of  sound  discretion  to  offer  aid  to  the  jury  by  way  of 
further  instruction  or  explanation,  and  he  certainly  can,  with- 
out impropriety,  make  such  an  inquiry  of  them  as  was  done- 
in  this  case.  In  such  acts  there  is  by  no  means  necessarily 
any  implication  of  criticism,  as  suggested  by  appellant's  coun- 
sel, nor  of  urgency  calculated  to  divert  the  jury  from  that  de- 
liberation which  they  may  think  necessary  to  the  solution  of 
the  questions  submitted  to  them.  Douglass  v.  Stale,  4  Wis. 
387,  393;  Odette  v.  State,  90  Wis.  258,  62  N.  W.  1054;: 
Secor  V.  State,  118  Wis.  621,  95  K  W.  942. 

6.  Perhaps  the  most  important  question  presented — ^raised 
by  demurrer  ore  tenvs — is  whether  the  plaintiff's  case  falls 
within  the  exception  to  the  common-law  fellow-servant  doc- 
trine declared  by  sec.  1816,  Stats.  1898,  as  amended  by  ch.. 
448,  Laws  of  1903,  "provided  such  injury  shall  arise  from  a* 
risk  or  hazard  peculiar  to  the  operation  of  railroads. *'  This 
phrase  is  apparently  new  in  legislation.  It  is  hardly  accu- 
rate, since  injuries  do  not  arise  from  hazards  or  risks,  but 
from  acts  or  events.  Perhaps  the  idea  would  be  more  clearly 
expressed  by  describing  the  injury  or  the  event  causing  it  as 
within  such  peculiar  risk*  or  hazards.  However,  we  think 
the  general  meaning  of  the  phrase  reasonably  clear.  Before 
the  passage  of  the  act  of  1903  there  had  been  much  debated 
both  the  constitutionality  and  the  justice  of  placing  employees 
of  railroads  upon  different  footing  from  other  workmen  not 
distinguishable  from  them  either  by  the  character  of  their 
employment  or  the  perils  of  injury  surrounding  it.  It  was 
argued  that  it  was  neither  just  nor  proper  to  distinguish  one 
riveting  a  boiler  in  a  shop  belonging  to  a  railroad  company 
from  one  engaged  in  similar  work  In  the  shop  of  a  manufac- 
turer of  threshing  machines  or  steam  dredges;  <*r  one  felling 
timber  for  a  railway  company  on  its  right  of  way  from  those- 
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performing  like  work  on  adjoining  land  for  a  priyate  oynier. 
The  supreme  court  of  Minnesota,  in  Lavallee  v.  8t.  P.,  M,  & 
M.  B.  Co.  40  Minn.  249,  41  N.  W.  974,  had  declared  the  un- 
constitutionality  of  such  discrimination.  In  that  case,  hoy^- 
eyer,  it  y^as  recognized  that  some  employees  of  railroads  are 
''exposed  to  peculiar  hazards  attending  that  husiness"  of  op- 
erating railroads  legitimately  distinguishing  them  from  yirork- 
men  in  other  employments.  Some  of  those  peculiarities  y^ero 
attempted  to  he  described  by  the  ynriter  in  his  dissenting  opin- 
ion in  Medberry  v.  C,  M.  &  St.  P.  B.  Co,  106  Wis.  191,  81 
N.  W.  659.  Accordingly,  the  Minnesota  court  imported  into 
their  statute,  by  construction,  a  limitation  to  employees  ex- 
posed to  such  peculiar  hazards  and  whose  injuries  resulted 
from  acts  or  eyents  within  such  risks.  In  Iowa  we  find  a 
statute  exempting  injured  employees  from  the  fellow-seryant 
doctrine  when  their  injuries  result  from  wrongs  of  co-em- 
ployees "in  any  manner  connected  with  the  use  and  operation 
of  the  railway."  It  will  be  noticed  that  in  both  these  statutes, 
after  the  judicial  qualification  in  Minnesota,  the  expression 
^'operation  of  the  railroad"  occurs  as  in  our  own,  and,  accord- 
ingly, their  decisions  are  cited  to  us  as  persuasiye  as  to  the 
meaning  of  that  phrase ;  it  being  contended  that  the  removal 
of  this  handcar  by  the  sectionmen  could  not  fall  within  "op- 
eration" of  the  railroad.  In  Iowa  the  weight  of  decision  is 
against  the  yiew  that  mere  repair  of  roadbed  or  track  is  opera- 
tion. Dunn  V.  C,  B.  I.  &  P.  B.  Co.  (Iowa)  107  K  W.  616. 
In  Minnesota,  apparently  a  contrary  yiew  prevails.  Nichols 
V.  C,  M.  &  St.  P.  B.  Co.  60  Minn.  319,  62  K  W.  386; 
Blomquist  v.  0.  N.  B.  Co.  65  Minn.  69,  67  IST.  W.  804.  In 
apparent  concurrence  with  which  are  Callahan  v.  St.  L.  M.  B^ 
T.  B.  Co.  170  Mo.  473,  71  S.  W.  208 ;  Stuhbs  v.  0.,  K.  C.  & 
E.  B.  Co.  85  Mo.  App.  192,  and  Chicago,  K.  <&  W.  B.  Co. 
V.  Pontius,  157  TJ.  S.  209, 15  Sup.  Ct.  585.  What  we  should 
conclude  as  between  such  conflicting  views  may  well  be  left 
imtil  some  concrete  case  requires  us  to  decide.    The  present 
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one  does  not  involve  it,  for,  while  the  ultimate  purpose  of 
plaintiff  and  his  fellows  was  to  repair  the  roadbed,  they  were, 
at  the  moment  of  injury,  engaged  in  the  transportation  of 
themselves,  their  handcar,  tools,  and  materials  from  a  sta- 
tion on  the  railway  to  the  place  of  their  proposed  labor.  The 
fact  that  they  had  reached  the  end  of  their  trip  and  were  in 
the  act  of  alighting  does  not  preclude  the  view  that  they  were 
still  in  course  of  such  transportation,  which  could  not  be  con- 
sidered terminated  until  destination  was  completely  reached. 
The  removal  of  the  handcar,  tools,  and  materials  to  their  in- 
tended place  beside  the  track  was  clearly  part  of  their  trans- 
portation. The  protection  accorded  one  "riding  on  an  en- 
^ne"  extends  to  him  while  in  the  act  of  alighting.  Oaffney 
V.  C,  M.  <&  St,  P.  B,  Co,  127  Wis.  113,  120,  106  N.  W.  810. 
We  can  entertain  no  doubt  that  the  transportation  of  men  and 
materials  over  its  tracks  is  part  of  the  operation  of  a  railroad ; 
and  none  the  less  so  because  the  vehicle  is  a  handcar.  Such 
view  seems  to  have  the  sanction  of  all  decided  cases  speaking 
directly  on  the  subject  Frandsen  v.  C,  B,  7.  <&  P.  B.  Co, 
36  Iowa,  372 ;  Larson  v.  III  Cent,  B,  Co.  91  Iowa,  81,  58 
N.  W.  1076 ;  Thompson  v,  Chappell,  91  Mo.  App.  297 ;  Chi- 
cago, M.  &  St.  P.  B.  Co.  V.  Artery,  137  U.  S.  507,  11  Sup. 
Ct  129;  Tex.  &  P.  B.  Co.  v.  Eervey  (Tex.  Civ.  App.)  89 
S.  W.  1095 ;  Houston  <Sc  T.  C.  B.  Co.  v.  Jennings,  36  Tex. 
Civ.  App.  375,  81  S.  W.  822.  It  also  seems  plain  that  the 
risk  of  injury  attending  the  hurried  removal  of  the  handcar, 
at  such  an  inconvenient  and  dangerous  place  as  the  crest  of 
a  steep  incline,  was  peculiar  to  the  railroad  business.  The 
likelihood  of  passing  trains  rendered  such  act  imperative 
whatever  the  difficulties  or  dangers,  as  it  would  not  ordinarily 
be  in  any  other  employment  or  business.  We  conclude  the 
trial  court  was  right  in  refusing  to  rule  that  plaintiff  was  out- 
side the  protection  afforded  employees  of  railroads  by  sec. 
1816,  Stats.  1898,  as  amended. 

By  the  Court. — ^Judgment  affirmed. 
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Pakkeb,  Respondent,  vs.  Fairbanks-Mobse  Manufaotub- 
ING  Company,  Appellant 

January  10 — January  29,  1907* 

Master  and  servant rNegligence:  Personal  injuries:  ReasanaUy  safe 
place  io  work:  Instructions  to  jury:  Appeal  and  error:  Imma- 
terial error:  Contributory  negligence:  Assum/ption  of  risk:  Ex- 
cessive damages:  Remarks  of  counssh 

1.  V^le  tlie  rule  as  to  a  master's  measure  of  duty  in  furnishing  a 

senrant  a  reasonably  safe  place  to  perform  his  duties,  i.  e. 
tliat  the  master  use  ordinary  care  in  furnishing  a  reasonably 
safe  place,  and  that  such  duty  is  absolute  and  not  dependent 
on  the  degree  of  care  exercised  by  the  master  in  pertormlng 
it,  is  unquestionably  correct,  submission  to  the  jury  of  instruc- 
tions as  to  the  measure  of  the  master's  duty  is  required  only 
when  there  is  credible  evidence  in  the  case  that  would  justify 
the  jury  In  drawing  the  inference  that  the  master,  when  an 
accident  occurred,  either  had  or  had  not  performed  his  duty 
to  the  servant  of  furnishing  him  such  reasonably  safe  place. 

2.  In  such  case  if  the  evidence  permits  of  no  other  inference  tlian 

that  the  master  failed  in  this  duty  to  the  servant,  it  devolves 
upon  the  court  to  determine  that  question  as  matter  of  law, 
leaving  nothing  for  the  jury  to  pass  upon  in  respect  to  it. 

3.  Under  such  a  state  of  the  evidence,  submission  of  tiie  issue  to 

the  jury  under  erroneous  instructions  is  immaterial  error. 

4.  When,  in  an  action  by  a  servant  for  Injuries  sustained  from  the 

collapse  of  a  defective  scaffolding  erected  by  the  master,  no 
other  inference  can  be  drawn  than  that  the  master  did  not  fur- 
nish the  servant  a  reasonably  safe  place  to  work.  It  is  held  that 
it  was  the  duty  of  the  court  to  declare,  as  matter  of  law,  that 
the  master  was  guilty  of  negligence. 
6.  In  an  action  by  a  servant  for  injuries  sustained  from  the  col> 
lapse  of  a  defectire  scaffold  erected  by  the  master,  it  appeared, 
among  other  things,  that  the  servant  did  not  observe  or  know 
how  the  scaffold  was  erected  or  supported,  although  he  was 
working  on  the  wall  near  it,  and  that  he  assumed  that  it  was 
properly  constructed  and  reasonably  safe.  Held,  under  the 
facts  and  circumstances,  stated  in  the  opinion,  that  there  wero 
no  grounds  in  the  evidence  for  the  contention  that  the  serv- 
ant was  guilty  of  contributory  negligence,  or  that,  as  matter 
of  law,  he  assumed  the  risk  of  the  danger  incident  to  the  col- 
lapse of  the  structure. 
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6.  The  use  of  the  word  "fair"  in  a  phrase  of  the  instructions  to 

the  jury:  "The  burden  of  proof  is  upon  the  plaintiff  to  satisfy 
you  by  a  fair  preponderance  of  the  evidence/'  in  connection 
with  a  direction  that  the  Jury  must  be  satisfied  of  the  existence 
of  the  fact  referred  to,  is  not  misleading  and  therefore  not 
prejudicial. 

7.  A  servant,  sixty-four  years  of  age,  was  injured  by  the  fall  of  a 

scaffold.  His  right  leg  was  crushed,  his  left  arm  broken  near 
the  wrist,  his  right  arm  dislocated,  his  left  leg  and  knee  injured, 
the  bones  of  his  nose  broken,  and  the  larger  part  of  his  upper 
lip  cut  through.  His  right  leg  had  to  be  amputated  at  the 
Junction  of  the  upper  with  the  middle  third  of  the  femur.  Dur- 
ing a  period  of  several  months  in  the  hospital  he  suffered  much 
pain  and  troublesome  sores  developed.  After  leaving  the  hos- 
pital he  was  delirious  at  times  as  the  result  of  his  pain  and 
suffering  and  he  suffered  much  from  sleeplessness.  His  con- 
dition up  to  the  time,  of  the  trial  necessitated  much  care  and 
nursing,  and  it  appeared  that  he  would  require  such  assistance 
for  an  indefinite  period.  It  was  uncertain  whether  he  would 
be  able  to  make  use  of  an  artificial  limb  and  to  what  extent  he 
would  be  able  to  employ  artificial  aids  to  locomotion.  Before 
the  accident  his  health  had  been  apparently  good,  and  he  had 
always  been  active  as  a  laborer  and  contractor,  but  had  prac- 
tically become  disabled  from  pursuing  his  occupation.  His 
earnings  had  averaged  from  $1,200  to  $1,500  a  year.  Held,  that 
a  verdict  of  $13,500  was  not  excessive. 

8.  Where  the  court  had  instructed  the  Jury  that  remarks  of  counsel, 

to  which  exception  was  taken,  must  be  disregarded  in  their 
determination  of  the  questions  submitted,  it  is  held  that  no 
prejudicial  effect  could  have  resulted  from  such  remarks,  of 
counsel. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
coimty :  B.  F.  Dunwiddie,  Circuit  Judge.    Affirmed, 

Action  for  personal  injuries.  It  appears  that  the  defend- 
ant is  a  corporation  engaged  in  the  manufacture  of  machinery 
and  engines  in  the  city  of  Beloit,  Wisconsin,  owning  and 
maintaining  buildings  used  as  mills  and  shops.  At  the  time 
of  this  accident  it  was  engaged  in  erecting  a  second-story  ad- 
dition to  a  shop  building.  The  old  one  was  a  one-story  brick 
structure,  with  hip  roof  in  sections  running  east  and  west 
across  the  building,  which  was  longest  north  and  south.    The 
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improvemeixt  consisted  of  a  second-story  brick  strncturey  to  be 
built  on  top  of  the  walls  of  the  original  staructnre.  The  plaint- 
iff was  engaged  as  a  bricklayer  on  the  walls  of  this  new  part 
•of  the  structure.  The  accident  happened  on  October  10,  1904. 
At  the  time  of  this  accident  the  walls  of  the  addition  to  the 
shop  had  been  built  to,  and  in  part  above,  what  is  called  scaf- 
fold height  Plaintiff  was  engaged  at  the  southwest  comer 
of  the  addition  in  laying  the  outside  brick  wall,  which  was 
somewhat  higher  than  the  rest  of  the  south  east-and-west  wall. 
He  was  working  on  a  scaffolding  inside  of  the  wall  along  the 
west  end  of  the  structure.  In  performing  his  duty  it  was  nec- 
essary to  use  the  leadline  for  laying  the  bricks  on  the  outside 
of  the  walls.  This  line  was  placed  over  and  around  the  comer 
and  attached  to  a  pin  fastened  in  the  outside  of  the  south  wall. 
When  the  wall  had  been  built  to  a  height  so  he  could  not  reach 
from  where  he  stood  on  the  inside  scaffolding  to  change  the 
pin  and  leadline,  it  was  necessary  for  him  to  go  onto  the  scaf- 
folding outside  of  the  south  wall  to  adjust  the  line.  Some 
days  before  the  accident  the  defendant's  mason  foreman  had 
notified  the  carpenter  foreman  engaged  on  this  building  that 
the  scaffolding  on  the  outside  south  wall  would  be  needed  to 
proceed  with  the  erection  of  the  building.  On  Friday  and 
Saturday  preceding  the  Monday  when  the  accident  happened, 
<5arpenters  imder  the  direction  of  the  carpenter  foreman  built 
this  outside  scaffolding,  except  the  west  end  of  it,  which  was 
completed  early  in  the  forenoon  of  Monday  and  shortly  before 
the  accident.  It  was  placed  on  the  roof  of  the  old  structure, 
immediately  south  of  the  wall  of  the  new  addition.  It  con- 
sisted of  uprights  and  standards,  with  ledger  boards,  f ootlocks 
[putlocks],  and  planks  for  the  covering  or  floor  on  which 
the  workmen  were  to  stand  and  building  material  was  to  be 
placed.  Soon  after  the  carpenters  had  completed  it,  the  plaint- 
iff, while  engaged  in  laying  the  southwest  comer  of  these 
walls,  as  above  stated,  stepped  from  the  inside  scaffolding  over 
the  south  wall  onto  this  outside  scaffolding  to  adjust  the  ledd- 
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line  at  this-  comer,  and  then  returned  to  his  work  on  the  in- 
side scaffolding.  In  the  course  of  about  ten  or  fifteen  min- 
utes the  leadline  required  resetting,  and  he  again  stepped 
over  the  south  wall  onto  this  outside  scaffolding  to  perform 
this  duty.  While  so  engaged  near  the  southwest  comer  the 
scaffolding  collapsed  and  fell,  thrawing  him  violently  to  the 
ground  among  the  planks  and  other  material  of  the  scaffold- 
ing, causing  him  serious  personal  injuries. 

It  appears  that  no  other  weight  than  that  of  the  plaintiff 
was  on  this  scaffolding  at  the  time  it  fell.  He  had  used  it  in 
the  usual  and  ordinary  way  and  for  the  purpose  for  which  it 
was  designed.  It  is  claimed  that  the  scaffolding  was  defect- 
ively  constructed  and  not  reasonably  safe ;  that  defendant  was 
guilty  of  negligence  in  not  performing  its  duty  in  lids  respect 
Allegations  of  specific  negligence  were  that  the  scaffolding 
was  insufScient  and  unsafe  by  reason  of  defendant's  omission 
to  place  the  f ootlock  nearest  the  southwest  corner  of  the  build- 
ing into  a  f ootlock  hole  of  the  south  wall  (footlocks  are  pieces 
of  lumber  extending  from  the  ledger  boards  to  the  wall,  upon 
which  the  floor  of  the  scaffolding  rests,  and  fooliock  holes  are 
openings  in  the  walls  into  which  the  footlocks  are  placed  to 
hold  them  in  place)  ;  that  the  westerly  f ootlock  was  too  far 
removed  from  the  comer  of  the  building  and  insecurely  placed 
and  supported  by  too  short  a  standard,  and  that  this  was  in 
turn  supported  at  its  foot  by  two  or  three  bricks  imder  it; 
that  this  footlock  was  not  securely  nailed  to  the  standard ;  and 
that  the  scaffolding  floor  was  composed  of  short  planks  so 
placed  and  projected  over  the  last  footlock  as  to  render  the 
structure  insufficient  and  not  reasonably  safe  for  its  purposes. 
The  plaintiff's  injuries  were  serious  and  caused  him  much 
pain.  The  evidence  tends  to  show  that  he  suffered  the  fol- 
lowing injuries :  Tho  right  leg  was  crushed,  a  break  near  the 
left  wrist,  dislocation  of  the  right  arm,  injury  to  his  left  leg 
and  knee,  a  break  of  the  bones  of  the  nose,  and  a  cutting 
through  the  larger  part  of  his  upper  lip.    His  right  leg  had 
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to  be  amputated  at  the  junction  of  the  upper  with  the  middle 
third  of  the  femur.  During  the  period  of  several  months  in 
the  hospital  plaintiff  suffered  much  pain  and  troublesome 
sores  developed.  After  leaving  the  hospital  in  January  fol- 
lowing the  accident  he  was  delirious  at  times  as  the  result  of 
his  pain  and  suffering  and  suffered  much  from  sleeplessness. 
His  condition  up  to  the  time  of  the  trial  has  necessitated  much 
care  and  nursing,  and  he  will  require  such  assistance  for  an 
indefinite  period.  It  is  uncertain  whether  he  will  be  able  to 
make  use  of  an  artificial  limb  and  to  what  extent  he  will  be 
able  to  employ  artificial  aids  to  locomotion.  Before  the  acci- 
dent plaintiff's  health  was  apparently  good.  He  had  always 
been  active  as  a  laborer  and  contractor.  His  earnings  from 
his  business  ranged  from  $1,200  to  $1,500  a  year.  At  the 
time  of  the  injury  he  was  sixty-four  years  of  age.  The  jury 
found  by  general  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $13,500,  for  which  sum  and  costs  judgment  was 
awarded  him.    This  is  an  appeal  from  such  judgment 

For  the  appellant  there  was  a  brief  by  ViiaSj  Vilas  &  Free- 
man^ attorneys,  and  E.  M.  Ashcraft,  of  counsel,  and  oral  argu- 
ment by  E.  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Feihers,  Jeffris 
&  Movjat,  and  oral  argument  by  M.  G.  Jeffris  and  M.  0. 
Movat 

SiEBECEEB,  J.  Appellant  urges  an  exception  to  the  court's 
instruction  pertaining  to  appellant's  duty  of  furnishing  re- 
spondent a  reasonably  safe  place  to  perform  his  duties  as  a 
servant.  The  instruction  is  criticised  as  not  submitting  to 
the  jury  appellant's  measure  of  duty  in  this  respect  by  in- 
forming the  jury  "that  it  is  the  duty  of  [appellant]  to  use  or- 
dinary care  in  constructing  a  reasonably  safe  place,"  and  in 
omitting  to  direct  them  that  such  duty  is  an  absolute  one  and 
is  not  dependent  on  the  degree  of  care  exercised  by  the  master 
in  performing  it.  The  rule  contended  for  is  unquestionably 
Vol.  130  —  34 
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correct  Howard  v.  Beldenville  L.  Co.  129  Wis.  98,  108 
N.  W.  48.  Whether  the  court  prejudicially  erred  in  the  in- 
Btruction  given  need  not  be  considered  in  view  of  our  con- 
clusion in  the  case.  The  instruction  complained  of  attempted 
to  inform  the  jury  of  the  defendant's  duty  as  to  furnishing  a 
reasonably  safe  place  for  plaintiff  to  perform  his  duties  as  de- 
fendant's servant,  and  they  were  to  determine  from  the  evi- 
dence adduced  whether  defendant  had  failed,  as  charged  in 
the  complaint,  to  perform  this  duty  to  plaintiff.  Submission 
of  this  inquiry  to  the  jury  is  required  only  if  there  be  credi- 
ble evidence  in  the  case  that  would  justify  the  jury  in  draw- 
ing the  inference  that  defendant,  when  the  accident  occurred, 
either  had  or  had  not  performed  its  duty  to  plaintiff  of  fur- 
nishing him  a  reasonably  safe  place  to  do  his  work.  If  the 
evidence  permits  of  no  other  inference  than  that  defendant 
failed  in  this  duty  to  plaintiff,  it  devolved  on  the  court  to  de- 
termine that  question  as  matter  of  law,  leaving  nothing  for 
the  jury  to  pass  upon  in  respect  to  it  Under  such  a  state  of 
the  evidence,  submission  of  the  issue  to  the  jury  under  errone- 
ous instructions  is  immaterial  error,  because  it  did  not  affect 
the  rights  of  the  parties  arising  from  such  undisputed  state 
of  the  evidence.  We  are  persuaded  that  there  can  be  but  one 
inference  from  all  the  credible  evidence  before  us  respecting 
defendant's  neglect  to  furnish  plaintiff  a  reasonably  safe  place 
to  work.  The  facts  and  circumstances  bearing  on  this  ques- 
tion all  point  one  way,  namely,  that  the  scaffolding  was  so 
defectively  constructed  that  it  was  not  a  reasonably  safe  place 
for  plaintiff  to  perform  the  duties  assigned  him.  From  the 
foregoing  statement  of  facts  it  appears  that  defendant  fur- 
nished this  scaffolding  for  plaintiff's  use  in  building  the  walls 
of  the  new  structure,  and  that  the  weight  of  his  body  alone 
caused  it  immediately  to  collapse.  There  is  nothing  to  show 
but  that  he  used  it  in  a  proper  and  ordinary  way ;  nothing  was 
done  nor  did  anything  take  place  which,  should  cause  it  to  col- 
lapse aside  from  the  fact  that  it  was  not  sufficiently  strong  to 
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support  plaintiff.  The  physical  facts  surrounding  the  acci- 
dent are  clear  and  undisputed,  and  clearly  tend  to  show  that 
4he  falling  of  the  structure  must  have  resulted  from  some  de- 
fect in  its  construction.  From  these  facts  no  other  inference 
-can  be  dravm  than  that  the  defendant  did  not  furnish  plaint- 
iff a  reasonably  safe  place  to  work.  Spaulding  v.  C.  £  N.  W. 
B.  Co.  33  Wis.  682 ;  Cummings  v.  Nat.  F.  Co'.  60  Wis.  603, 
18  X.  W.  742,  20  N.  W.  665 ;  Carroll  v.  C,  B.  &  N.  B.  Co. 
«9  Wis.  399,  75  K  W.  176.  This  situation  called  upon  the 
court  to  declare,  as  matter  of  law,  that  defendant  was  guilty 
of  negligence  as  chargdd  by  the  plaintiff,  and  it  left  nothing 
for  submission  to  the  jury  as  to  this  issu^e  of  the  case.  The 
jury  having  no  question  of  fact  to  ascertain  upon  this  issue, 
it  becomes  inamaterial  what  instructions  were  actually  sub- 
mitted respecting  it,  since  the  verdict  is  in  harmony  with  the 
fact 

It  is  urged  that  the  plaintiff  was  guilty  of  a  want  of  ordi- 
i^ary  care  in  using  the  scaffolding.  The  argument  is  made 
that  he  knew,  or  in  the  exercise  of  ordinary  care  ought  to  have 
known,  that  no  footlock  hole  had  been  left  for  the  support  of 
the  westerly  footlock,  and  that  this  fact  imposed  on  him  the 
•duty  to  examine  the  structure  as  to  its  sufficiency  and  safely* 
before  going  onto  it,  and  that,  having  failed  to  do  so,  he  as- 
sumed the  risk  incident  to  its  use  as  constructed.  The  evi- 
dence is  uncontradicted  that  plaintiff  did  not  in  fact  observe 
or  know  how  the  footlocks  were  placed  or  supported.  The 
claim  that,  since  he  was  working  on  the  wall  near  the  scaffold- 
ing, he  could  not  avoid  observing  that  there  was  no  footlock 
hole  for  the  support  of  the  westerly  footlock,  and  that  he  there- 
fore, in  the  exercise  of  ordinary  care,  was  required  to  inform 
himself  how  it  was  in  fact  supported,  and  that  such  inspection 
would  have  disclosed  to  him  any  defects  in  the  construction 
of  the  structure,  is  not  sustained.  The  evidence  does  not 
clearly  disclose  that  he  was  informed  that  no  footlock  hole  had 
been  provided  for  the  support  of  the  westerly  footlock,  nor 
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does  the  evidence  clearly  support  the  inference  that  he  ob- 
served how  the  carpenters  supported  it,  nor  does  it  appear  that 
he  was  otherwise  informed  how  the  carpenters  supported  or 
constructed  any  part  of  it  The  evidence  tends  to  show  that 
he  assumed  that  it  was  prc^rly  constructed  and  reasonably 
safe.  Under  the  facts  and  circumstances  we  discover  no 
grounds  in  the  evidence  for  the  contention  that  plaintiff  was 
guilty  of  contributory  negligence  as  matter  of  law  in  the  re- 
spects claimed,  or  that  he  assumed  the  risk  of  the  danger  inci- 
dent to  the  collapse  of  the  structure.  The  question  was  prop- 
erly submitted  to  the  jury  for  determination. 

An  exception  is  urged  to  the  use  of  the  word  "fair"  in  the 
phrase  of  the  instruction:  "The  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  you  by  a  fair  preponderance  of  the  evi- 
dence." As  held  in  McKeon  v,  C,  M.  £  St.  P.  R.  Co.  94 
Wis.  477,  487,  69  N.  W.  175,  the  use  of  the  word  "fair"  in 
such  connection,  with  a  direction  to  the  jury  that  they  must 
be  satisfied  of  the  existence  of  the  fact  referred  to,  is  not 
misleading  and  therefore  not  prejudicial.  Curran  v.  A.  H. 
Stange  Co.  98  Wis.  598,  74  N.  W.  377. 

It  is  contended  that,  in  view  of  plaintiff's  injuries,  his  age, 
and  his  previous  earning  capacity,  the  amount  of  damages 
awarded  is  excessive,  and  that  it  shows  that  the  jury  were  im- 
properly influenced  by  passion  and  prejudice  in  determining 
this  question.  The  extent  of  his  injuries  has  been  set  out  in 
the  forgoing  statement  of  facts.  That  they  were  accompa- 
nied by  severe  pain  and  suffering  is  without  question.  It  is 
apparent  to  a  reasonable  certainty  that  his  injuries  will  cause 
him  pain  and  suffering  in  the  future,  that  he  will  require 
extra  personal  care  and  attention  on  account  of  them,  and 
that  he  is  practically  disabled  from  pursuing  his  occupation. 
These  elements  of  injury,  the  actual  loss  of  his  leg,  the  in- 
jured condition  of  the  other  leg  and  arm,  and  the  resultant 
nervous  condition  persuade  us  that  it  cannot  be  said  that  the 
damages  allow^ed  are  so  large  as  to  warrant  the  court  in  hold- 
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ing  that  the  jury  improperly  allowed  them.  The  verdict  must 
stand. 

We  have  examined  the  exceptions  taken  to  the  remarks  of 
counsel,  and  find  that  the  court  instructed  the  jury  properly 
to  the 'effect  that  the  remarks  so  excepted  to  must  be  disre- 
garded by  them  in  their  determination  of  the  questions  sub- 
mitted. Under  the  circumstances  we  are  of  opinion  that  no 
prejudicial  effect  could  have  resulted  from  them.  / 

No  prejudicial  error  is  discoverable  in  the  record. 

By  the  Court. — Judgment  affirmed. 


CHAifT,  Eespondent,  vs.  Clinton  Telephone  Company, 
Appellant, 

January  10— January  29,  1907. 

telephones:  Construction  of  lines:  Use  of  highways:  Negligence: 
Contributory  negligence:  Statutes:  Construction, 

1.  Ch.  505,  Laws  of  1905  (sec.  1778,  Stats.  1898,  as  amended),  au- 
thorises the  construction  and  maintenance,  upon  certain  terms 
and  conditions,  of  telephone  lines  upon  public  highways,  but 
provides  that  no  such  telephone  line  or  any  appurtenance 
thereto  "shall  at  any  time  obstruct  or  incommode  the  public 
use  of  any  road,  highway,  bridge,  stream  or  body  of  water;" 
and  sec.  1329a  provides  that  all  wires  strung  on  poles  shall 
be  not  less  than  twenty-four  feet  above  the  ground  at  all 
crossings,  and  not  less  than  fourteen  feet  above  the  ground  at 
all  other  places.  Plaintiff  was  moving  his  threshing  machine 
drawn  by  a  traction  engine  along  a  highway,  the  grain  elevator 
thereof  extending  fourteen  and  one-half  feet  above  the  surface 
of  the  traveled  track,  when  it  came  in  contact  with,  and  was 
injured  by,  a  guy  wire  maintained  by  defendant  telephone  com- 
pany which  was  originally  fifteen  feet  and  six  Inches  at  one 
end  and  sixteen  feet  at  the  other  above  the  surface  of  the  trav- 
eled track,  ^ut  which  had  sagged  so  that  it  wae  only  about 
thirteen  feet  above  such  track.  There  was  evidence  that  plaint- 
1ft  did  not  know  that  the  guy  wire  would  strike  the  elevator 
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of  the.  threshing  machine,  that  he  was  guiding  his  engine  and 
giving  it  attention  in  order  to  keep  it  In  the  traveled  track 
and  out  of  the  ditch,  that  there  was  a  strong  wind  blowing  the 
smoke  into  his  face,  and  that  he  did  not  see  the  wire.    Held: 

(1)  Defendant  was  guilty  of  negligence. 

(2)  It  could  not  be  said  as  matter  of  law  that  plaintiff  wa& 
guilty  of  contributory  negligence. 

2.  In  such  case  It  could  not  be  said  that  the  damages  were  caused 
by  the  engine  being  used  in  drawing  the  threshing  machine, 
nor  that  the  engine  contributed  to  the  injury  complained  of,, 
and  hence  sec.  1347&,  Stats.  1898  (which,  in  enumerated  cases, 
makes  the  owner  of  any  steam  engine  liable  for  damages  that 
may  be  caused  by  propelling  such  engine  along  a  highway), 
had  no  application  to  the  case  presented. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  the  improper  construction  and  maintenance 
of  a  guy  wire  extending  across  a  public  highway.  The  action 
was  commenced  in  justice's  court,  and  on  appeal  tried  in  the 
circuit  court  The  complaint  alleges,  in  effect,  the  corporate 
existence  of  the  defendant;  that  on  or  before  the  8th  day  of 
September,  1905,  it  had  wrongfully  and  negligently  erected, 
kept,  and  maintained  a  strong  wire,  contrary  to  the  laws  of  the 
state  of  Wisconsin,  running  across  the  Beloit  and  Milwaukee 
highway,  in  the  town  of  Turtle,  Rock  county,  Wisconsin; 
that  such  wire  came  in  contact  with  the  grain  elevator  of  the 
plaintiff's  threshing  machine,  broke  and  demolished  the  same, 
and  rendered  it  useless,  in  consequence  of  which  plaintiff 
sustained  damages  in  the  sum  of  $142.  The  defendant  an- 
swered denying  the  allegations  of  the  complaint,  and  also  set- 
ting up  a  counterclaim  alleging  damages  for  destroying  its 
guy  wire  and  post  to  which  the  same  was  attached  in  the  sum 
of  $10.  JJipon  trial  in  circuit  court  a  verdict  was  found 
in  favor  of  the  plaintiff  for  $74.80.  Defendant  moved  for  a 
new  trial  on  the  grounds  (1)  that  the  verdict  was  contrary  to 
law  and  (2)  contrary  to  the  evidence,  which  motion  was  de- 
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nied  and  judgment  rendered  in  favor  o£  the  plaintiff  on  the 
verdict,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Whitehead  &  Mathe- 
son,  and  oral  argument  by  /.  M.  Whiieheaxi. 

For  the  respondent  there  was  a  brief  by  Pierce  <&  Fisher , 
and  oral  argument  by  C  E.  Pierce. 

Ejerwiw,  J.  The  only  questions  for  consideration  upon 
this  appeal  are  (1)  negligence  of  the  defendant,  and  (2)  con- 
tributory negligence  of  the  plaintiff.  The  defendant  for  about 
two  years  prior  to  the  time  of  the  injury  complained  of  had 
been  maintaining  a  telephone  line  upon  a  public  highway  de- 
scribed in  the  complaint,  and  had  strung  one  of  its  guy  wires 
across  such  highway  at  a  distance  of  about  fifteen  feet  six 
inches  at  one  end  and  sixteen  feet  at  the  other  above  the  sur- 
face of  the  traveled  track.  When  the  injury  occurred  plaint- 
iff was  moving  his  threshing  machine  drawn  by  a  traction  en- 
gine along  such  highway,  and  in  passing  under  the  defend- 
ant's guy  wire,  while  in  the  middle  of  the  highway  and  upon 
the  traveled  track,  the  grain  elevator  of  his  threshing  machine 
came  in  contact  with  said  guy  wire  and  was  damaged. 

1.  It  is  contended  on  the  part  of  the  appellant  that  there 
is  not  sufficient  evidence  to  warrant  the  jury  in  finding  that 
defendant  was  guilty  of  negligence.  Sec.  1778,  Stats.  1898, 
as  amended  (ch.  505,  Laws  of  1905),  authorizes  the  construc- 
tion and  maintenance,  upon  certain  terms  and  conditions,  of 
telephone  lines  upon  public  highways,  but  provides  that  no 
such  telephone  line  or  any  appurtenance  thereto  "shall  at  any 
time  obstruct  or  incommode  the  public  use  of  any  road,  high- 
way, bridge,  stream  or  body  of  water ;"  and  sec.  1329a  pro- 
vides that  all  wires  strung  upon  poles  shall  be  not  less  than 
twenty-four  feet  above  the  ground  at  all  crossings,  and  not 
less  than  fourteen  feet  above  the  ground  at  all  other  places. 
There  can  be  no  doubt  that  the  defendant  was  bound  to  con- 
struct and  maintain  its  wires  so  as  not  to  incommode  the  pub- 
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lie  use  of  the  highway  in  question.  Wilson  v.  Oreat  8.  T.  <t 
T.  Co.  41  La.  Ann.  1041,  6  South.  781 ;  Dickey  v.  Maine  T. 
Co.  46  Me.  483.  There  is  evidence  tending  to  show  that  this 
wire  during  the  spring  and  summer  immediately  preceding 
the  injury  had  been  swinging  loose  and  was  considerably 
sagged,  so  that  it  was  only  thirteen  feet  above  the  surface  of 
the  traveled  track;  that  a  person  traveling  on  the  highway 
upon  a  load  of  hay  would  have  to  stoop  down  and  raise  the 
wire  up  in  order  to  pass  under  it;  that  it  began  to  sag  soon 
after  it  was  put  up,  and  kept  on  getting  worse  up  to  the  time 
of  the  injury;  that  the  plaintiffs  grain  elevator  extended 
about  fourteen  and  one-half  feet  above  the  surface  of  the  trav- 
eled track,  and  that  it  was  customary  to  draw  such  machines 
upon  the  highway  in  going  from  one  job  to  another;  that  the 
wire  struck  the  elevator  about  thirteen  feet  above  the  surface 
of  the  highway,  causing  the  damage  complained  of. 

2.  It  is  contended,  however,  upon  the  part  of  appellant  that 
the  plaintiff  was  guilty  of  contributory  negligence  because  the 
wire  had  been  maintained  upon  the  highway  for  upwards  of 
two  years  with  the  knowledge  of  plaintiff,  and,  further,  that 
he  should  have  taken  his  grain  elevator  down  while  going 
from  one  job  to  another.  It  cannot  be  said  as  a  matter  of 
law  upon  the  evidence  produced  that  it  was  negligence  to 
move  a  machine  along  the  highway  in  question  with  elevator 
in  such  position,  since,  had  the  wire  been  properly  constructed 
and  maintained,  it  would  not  have  come  in  contact  with  the 
elevator.  There  is  evidence  tending  to  show  that  plaintiff 
did  not  know  that  the  wire  was  so  maintained  as  to  strike  the 
elevator  of  his  machine,  and,  besides,  he  was  guiding  his  en- 
gine and  giving  it  attention  in  order  to  keep  it  upon  the  trav- 
eled track  and  out  of  the  ditch ;  that  there  was  a  strong  wind 
blowing  the  smoke  in  his  face,  and  he  did  not  see  the  wire.  If 
plaintiff  did  not  know  that  the  wire  had  sagged  so  as  to  be  in 
a  position  to  strike  the  elevator,  or  if  his  attention  was  di- 
verted in  managing  his  engine,  so  that  he  did  not  remember 
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the  defect  and  was  not  guilty  of  want  of  ordinary  care  in  not 
remembering,  he  was  not  guilty  of  contributory  negligence. 
Cvihhert  v.  Appleton,  24  Wis.  383 ;  Crites  v.  New  Richmond, 
98  Wis.  65,  73  K  W.  322 ;  Collins  v.  JtmesviUe,  111  Wis. 
348,  87  N.  W.  241,  1(387;  Collins  v.  Janesville,  117  Wis. 
415,  94  K  W.  309;  Coppins  v.  Jejferson,  126  Wis.  578,  105 
]Sr.  W.  1078. 

We  are  also  cited  to  sec.  1347&^  Stats.  1898,  which  makes 
the  owner  of  any  steam  engine  liable  for  damages  that  may  be 
caused  by  propelling  such  engine  along  a  highway.  But  wc 
are  clear  that  the  statute  referred  to  has  no  application  to  the 
■case  before  us.  BTo  damage  was  caused  by  the  engine  being 
used  in  drawing  the  machine,  nor  did  it  in  any  way  contrib- 
ute to  the  injury  complained  of.  The  issues  raised  by  the 
pleadings  were  submitted  to  the  jury,  and  they  found  in  favor 
of  the  plaintiff  and  assessed  his  damages  at  $74.80.  We  think 
the  verdict  is  well  supported  by  the  evidence,  and  therefore 
the  judgment  must  be  affirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Spaffobd,  Respondent,  vs.  McNally  and  wife,  Appellants. 

January  11 — January  29,  1907 

Mechanics*  Uena:  Right  of  trial  by  jury:  Appeal  and  error:  Review: 
Harmless  error:  Damages:  Modification  of  judgment  on  appeal: 
Costs. 

1.  Under  sec.  3323,  R.  S.  1878,  any  issue  of  fact  in  an  action  to  en- 
force a  mechanic's  lien  was,  on  demand  of  either  party,  triable 
by  a  Jury,  whose  verdict  was  thereby  made  conclusive  as  in 
other  casds.  This  section  was  amended  by  ch.  80,  Laws  of  1897 
(sec.  3323,  Stats.  1898),  so  that  at  present  such  actions  are 
deemed  equitable  and  any  issue  of,  fact  therein  may  be  referred 
by  the  court  as  in  other  cases.  Held,  that  by  such  amendment 
the  right  to  trial  by  Jury  on  demand,  and  the  effect  of  their  ver- 
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diet,  were  eliminated,  and  hence,  In  such  an  action,  the  Im- 
proper admission  of  evidence  is  not  necessarily  ground  for  re- 
Tersal. 

2.  Where  a  mechanic  is  prevented  from  completing  his  contract  by 

acts  of  the  owner,  he  is  entitled  to  recover  the  contract  pric» 
less  whatever  it  would  have  cost  to  have  completed  the  work 
when  he  was  stopped. 

3.  Where  the  appellant  has  made  no  attempt  in  the  court  below  to 

correct  a  small  error  in  computation  of  the  damages  awarded 
on  a  breach  of  a  contract  to  perform  designated  work  at  stipu- 
lated prices,  on  reversal  the  error  is  regarded  as  having  been 
waived,  and  is  not  allowed  to  affect  the  question  of  costs  in  the 
appellate  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  B.  F.  Dunwiddie,  Circuit  Judge.  Modified  and  af- 
firmed. 

This  action  was  commenced  January  18,  1905.  The  com- 
plaint alleges,  in  effect,  that  the  action  is  to  foreclose  a  me- 
chanic's lien  for  services  rendered  by  the  plaintiff  as  a  mason 
in  the  erection  and  construction  of  a  dwelling  house  for  de- 
fendant on  the  land  described  under  a  contract  made  and 
entered  into  by  and  between  the  plaintiff  and  defendant  a 
short  time  prior  to  August  10,  1904,  wherein  and  whereby 
plaintiff  was  to  do  all  the  mason  work,  lay  the  cellar  walls, 
build  and  erect  two  chimneys,  and  do  all  the  plastering  there- 
in, for  which  the  defendant  was  to  pay  the  plaintiff  for  the 
highest  chimney  thirty-five  cents  per  foot  and  thirty  cents  per 
foot  for  the  lowest  chimney,  and  eleven  cents  per  square  yard 
for  putting  on  two  brown  coats  and  a  hard  finish  coat  of  plas- 
tering on  the  walls  of  the  dwelling ;  that  in  pursuance  of  such 
agreement  the  plaintiff  erected  and  constructed  the  cellar 
walls  and  the  defendant  paid  him  in  full  therefor;  that  he 
built  tw^o  chimneys,  one  of  which  was  twenty-four  feet  high 
and  the  other  twelve  feet  high,  and  that  he  employed  a  man 
to  help  and  assist  him  in  doing  the  work;  that  the  plaintiff 
put  two  coats  of  brown  plastering  on  the  walls  of  such  dwell- 
ing house  and  prepared  the  plaster  for  a  coat  of  hard  finish 
and  left  said  walls  so  as  to  enable  him  to  put  the  coat  of  hard 
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finish  thereon;  that  October  27,  1904,  the  plaintiflf  and  his 
helper  so  employed  were  at  said  dwelling  house  for  the  pur- 
pose of  putting  said  hard-finish  coat  of  mortar  and  offered 
and  proposed  to  complete  said  work  as  agreed,  but  the  defend- 
ant wholly  refused  to  allow  him  to  do  so  or  to  remain  on  the 
premises ;  that  the  value  of  the  services  of  himself  and  helper 
in  the  erection  and  construction  of  the  highest  chimney  was 
$8.40  and  of  the  lowest  chimney  $3.60;  that  in  plastering 
the  walls  plaintiff  put  on  about  1,000  yards  of  plastering, 
and  the  value  of  such  services  in  putting  the  same  on  was 
$100 ;  that  in  the  completion  of  said  contract  plaintiff  slacked 
and  prepared  the  lime  for  the  coat  of  hard  finish ;  that  he  paid 
his  helper  and  assistant  for  so  preparing  the  said  hard-finish 
coat  $5,  and  for  his  time  in  going  to  said  dwelling  house  Oc- 
tober 27,  1904,  $2 ;  that  his  own  time  in  going  there  on  that 
day  was  of  the  value  of  $3.50;  that  the  labor  performed  by 
himself  and  his  assistant  in  the  construction  of  the  chimneys 
and  plastering  the  walls  was  of  the  value  of  $122.50;  that 
there  was  a  balance  due  the  plaintiff  of  $76.70,  which  the  de- 
fendant has  wholly  refused  to  pay  and  refuses  to  perform  his 
said  agreement ;  that  after  the  defendant  so  refused  to  allow 
plaintiff  to  put  on  said  hard-finish  coat  of  plaster  the  defend- 
ant and  his  wife  accepted,  occupied,  and  used  said  dwelling 
house  and  have  continued  to  do  so;  that  the  plaintiff  began 
said  work  prior  to  August  10,  1904,  and  performed  the  last 
of  said  work  October  27,  1904 ;  that  the  plaintiff^s  claim  for 
a  lien  was  filed  ISTovember  7,  1904. 

The  answer  expressly  admits  the  making  of  the  agreement 
as  alleged,  that  the  plaintiff  built  the  cellar  walls,  and  that 
the  defendant  had  paid  him  therefor  as  alleged ;  also  admits 
that  the  plaintiff  built  two  chimneys  as  alleged ;  also  admits 
that  he  put  on  the  first  two  coats  of  plastering  as  alleged ;  and 
also  admits  that  the  claim  for  a  lien  was  filed  as  alleged.  The 
answer  alleges  that  said  contract  was  an  entire  contract,  and 
that  the  plaintiff  had  neglected  and  refused  to  perform  and 
complete  the  same  by  refusing  and  neglecting  to  put  on  the 
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hard-finish  coat  of  plaster,  and  that  the  defendant  was  obliged 
to  employ  another  person  to  complete  and  finish  the  work. 
Otherwise  the  answer  consists  of  specific  denials. 

At  the  close  of  the  trial  the  court  found  as  matters  of  fact, 
in  effect,  that  the  allegations  of  the  complaint  were  proven 
and  true,  and  reiterates  the  same;  and  further,  specifically 
found  that  after  the  plaintiff  had  prepared  the  plaster  for 
said  third  coat  of  hard  finish  and  had  gone  with  his  helper 
to  said  dwelling  house  for  the  purpose  of  completing  such 
work,  he  was  ready  and  willing  and  offered  and  proposed  to 
proceed  and  finish  said  plastering  as  required  by  and  in 
pursuance  of  said  contract,  and  defendant,  without  cause, 
wholly  refused  to  allow  the  plaintiff  to  complete  said  work 
and  forbade  him  from  finishing  said  plastering  and  requested 
him  to  leave  the  premises,  and  in  pursuance  of  such  request 
the  plaintiff  did  leave  such  premises ;  that  the  defendant  paid 
to  plaintiff's  helper  to  apply  on  such  services  $29,  and  wholly 
refused  to  pay  to  the  plaintiff  any  other  or  further  sum  for 
said  work;  that  the  plaintiff  spent  fifteen  and  one-half  days 
in  building  the  chimneys  and  putting  on  the  plaster  and  the 
same  was  reasonably  worth  $3.60  per  day,  making  $54.25; 
that  said  helper  spent  in  doing  said  work  fifteen  days  and  the 
same  was  reasonably  worth  $2.25  per  day,  making  $34.75, 
making  for  the  services  of  the  plaintiff  and  his  helper  $89. 
Deducting  therefrom  the  $29  paid  to  the  helper  left  a  balance 
of  $60.  As  conclusions  of  law  the  court  found  that  the  plaint- 
iff was  entitled  to  judgment  for  said  sum  of  $60,  with  costs 
and  disbursements.  From  the  judgment  so  entered  both  the 
defendants  appeal. 

/.  J.  Cunjiingliam,  for  the  appellants. 

A.  A.  Jackson,  for  the  respondent. 

Cassodat,  C.  J.  The  right  to  a  mechanic's  lien  on  real 
estate  is  given  by  the  statutes  (ch.  143,  R.  S.  1878  and 
Stats.  1898).    By  the  Revision  of  1878  any  issue  of  fact  in 
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such  an  action  was,  "on  demand  of  either  party,"  triable  "by 
a  jury,  whoee  verdict  thereon"  was  therdby  made  "conclusive 
as  in  other  cases."  Sec.  3323,  K.  S.  1878.  In  the  case  at 
bar  the  defendant  insists  that  he  was  entitled  to  a  jury  trial. 
In  making  such  contention  counsel  seem  to  have  overlooked 
the  amendment  whereby  that  section  of  the  statutes  is  made 
to  declare  that  "such  actions  shall  be  deemed  equitable  and 
any  issue  of  fact  therein  may  be  referred  by  the  court  as  in 
other  cases."  Ch.  80,  Lavra  of  1897,  and  sec  3323,  Stats. 
1898.  Even  prior  to  that  amendment  such  actions  were  held 
to  be  "suits  in  equity,  with  the  added  feature"  in  respect  to 
a  jury  trial  and  the  eflFect  of  a  verdict  Charles  Baumbach 
Co.  V.  Laube,  99  Wis.  171,  176,  74  N.  W.  96;  Siebrecht  v. 
Hogan^  99  Wis,  437,  440,  441,  75  N.  W.  71.  By  the  amend- 
ment mentioned  the  right  to  a  jury  trial  on  demand,  and  the 
effect  of  a  verdict  therein,  were  eliminated.  This  action,  be- 
ing equitable  in  its  nature,  was,  by  virtue  of  the  amendment 
mentioned,  triable  by  the  court  without  a  jury.  Being  triable 
by  the  court  without  a  jury,  reversible  error  cannot  be  predi- 
cated upon  the  improper  admission  of  testimony.  As  indi- 
cated in  the  statement  of  facts,  the  answer  expressly  admits, 
as  allied  in  the  complaint,  the  making  of  the  agreement 
upon  which  the  action  is  based,  the  building  of  the  two  chim- 
neys, and  the  putting  on  of  the  first  two  coats  of  plaster.  In 
fact,  the  answer  substantially  admits  that  the  plaintiff  fully 
performed  such  contract  on  his  part,  except  he  had  not  put 
on  the  third  coat  of  hard-finish  plaster.  If  it  be  claimed  that 
such  full  performance  is  not  so  admitted,  still  it  is  certainly 
80  found  by  the  court,  and  there  is  plenty  of  evidence  to  sup- 
port such  findings.  The  answer  alleges  the  failure  to  put  on 
the  third  coat  of  hard-finish  plaster  as  a  breach  of  contract 
on  the  part  of  the  plaintiff.  To  the  contrary  the  complaint 
alleges,  and  the  court  found  in  effect,  that  the  plaintiff  was 
at  the  building  with  his  helper,  ready,  willing,  and  with  the 
material  fully  prepared  to  put  on  such  third  coat  of  hard- 
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finish  plaster^  and  when  about  to  proceed  to  do  the  same, 
pursuant  to  the  contract,  the  defendant^  without  cause,  re- 
fused to  allow  the  plaintiff  to  complete  such  work  and  for- 
bade him  doing  so,  and  compelled  him  to  leave  the  premises 
of  the  defendant  Such  findings  are  abundantly  supported 
by  the  evidence  and  must  be  regarded  as  having  been  estab- 
lished. The  defendant'  has  paid  nothing  to  the  plaintiff  on 
the  contract,  except  what  he  paid  to  the  plaintiff's  helper. 
Moreover,  the  defendant  contends  that  the  plaintiff  is  not 
entitled  to  recover  any  compensation  in  this  action  by  reason 
of  his  failure  to  put  on  the  third  coat  of  hard  finish. 

Such  being  the  facts  it  is  certain  the  plaintiff  is  entitled 
to  recover  in  this  action.  The  only  difficulty  we  have  had 
in  the  case  is  to  determine  just  what  amount  he  is  entitled 
to  recover.  He  certainly  is  entitled  to  recover  the  contract 
price  less  whatever  it  would  have  cost  him  to  complete  the 
job  when  he  was  so  stopped  by  the  defendant.  Neither  party 
in  the  court  below  seems  to  have  reached  any  definite  and 
satisfactory  conclusion.  It  is  found  that  in  preparing  the 
material  for  the  third  coat  of  hard  finish  the  plaintiff  and  his 
helper  had  performed  services  of  the  value  of  $10.50  prior  to 
the  time  he  was  so  stopped  by  the  defendant ;  so  that  the  put- 
ting on  of  the  third  coat  of  hard  finish  was  well  imder  way 
when  the  plaintiff  was  so  stopped.  It  appears  from  the  evi- 
dence that,  on  measuring  the  rooms  and  deducting  the  doors 
and  windows,  there  were  864  square  yards  of  the  plaster- 
ing, which  at  the  contract  price  amounted  to  $95.04.  This 
amount  added  to  the  contract  price  of  the  two  chimneys  made 
$107.04.  Deducting  from  that  amount  the  $29  paid  to  the 
helper,  we  have  a  balance  of  $78.04.  The  plaintiff  concedes 
that  the  court  allowed  him  $5.75  more  than  he  was  entitled 
to.  In  other  words,  the  plaintiff  concedes  that  he  is  only 
entitled  to  recover  $54.25,  which  is  $23.79  less  than  the 
plaintiff  would  have  received  under  the  contract  if  the  defend- 
ant had  permitted  him  to  complete  the  work  of  putting  on 
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the  third  coat  of  hard  finish.  In  view  of  the  services  per* 
formed  by  the  plaintiff  and  his  helper  in  preparing  to  put 
on  that  coat  of  hard  finish  before  he  was  stopped  by  the  de- 
fendant, we  must  hold  that  the  $5,4.25  so  conceded  is  no  more 
than  the  plaintiff  is  entitled  to  recover  in  any  view  of  the  case. 

It  follows,  therefore,  that  the  defendant  is  in  no  way  ag- 
grieved by  allowing  the  plaintiff  to  recover  the  amount  last 
stated.  Sec.  3048,  Stats.  1898 ;  Olson  v.  Peabody,  121  Wis. 
675,  681,  682,  99  N.  W.  458.  But  the  defendant  made  no 
attempt  in  the  court  below  to  correct  such  error.  That  being 
so,  it  must  be  regarded  as  having  been  waived,  and  hence  is 
not  to  affect  the  question  of  costs  in  this  court  Mahon  v. 
Kennedy,  87  Wis.  50,  53,  54,  57  N.  W.  1108 ;  Andresen  v. 
Upham  Mfg.  Co.  120  Wis.  561,  566,  98  K  W.  618.  In  the 
first  of  these  cases  there  was  a  discrepancy  of  $7.85  and  in 
the  other  of  $17.25. 

By  the  Court. — The  judgment  of  the  circuit  court  is  modi- 
fied by  reducing  the  amount  of  the  plaintiff's  recovery  to 
$54.25,  and  as  so  modified  is  affirmed. 


MoKeioue,  Administrator,  Appellant,  vs.  Chioaoo  & 
NoBTHWESTBEN  RAILWAY  CoMPANY,  Respondent 

January  11-^anuary  29,  1907. 

Railroads:  Negligence:  Death  of  employee:  Compromise  and  settle- 
ment with  beneficiary:  Executors  and  administrators:  Title  in 
assets:  Duties:  Trusts  and  trustees:  Cause  of  action. 

1.  A  settlement  made  by  a  railroad  company  with  the  sole  surviv- 
ing heir  at  law  of  one  of  its  employees,  for  injuries  resulting 
in  the  death  of  such  employee,  prior  to  the  granting  of  admin- 
istration, is  binding  upon  the  administrator  subsequently  ap- 
pointed, where  the  assets  involved  in  the  settlement  are  n^t 
needed  by  the  administrator  for  creditors  or  expenses  of  ad- 
ministration, and  where  the  assets  Involved  in  the  settlement. 
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if  recovered  by  the  administrator,  will  go  to  the  heir  who  made 
such  settlement. 

2.  An  executor  or  administrator  is  invested  with  the  legal  title  to 

the  personal  property  of  the  estate,  but  holds  that  title  charged 
with  the  duty  of  managing  and  disposing  of  the  same  in  ac- 
cordance with  the  provisions  of  the  will  or  of  the  law. 

3.  The  duties  of  an  administrator  or  executor  are  trust  duties.    In 

all  essential  respects  he  is  regarded  in  courts  of  equity  as  a 
trustee. 

4.  In  the  broad  sense  of  the  word  a  trustee  is  one  in  whom  some 

estate,  interest,  or  power  in  or  affecting  property  is  vested  for 
the  benefit  of  another.  In  this  sense  the  term  includes  execu- 
tors, administrators,  guardians,  receivers,  trustees  in  bank- 
ruptcy, factors,  bailees  and  agents,  and  all  persons  vested  with 
'  the  title  or  control  of  property  and  charged  with  fiduciary  du- 
ties in  relation  thereto  for  the  benefit  of  another. 

5.  Beneficiaries  of  trust  property,  who  are  8ui  juris  and  whose 

rights  are  vested,  may  deal  with  and  convey  their  eqoitable  in- 
terests in  the  trust  property,  and  the  trustee  will  be  required 
to  convey  the  legal  estate  in  accordance  therewith  if  such  ac- 
tion be  not  contrary  to  the  terms  of  the  trust. 

6.  On  the  administration  of  an  intestate  estate  the  beneficiaries  of 

the  trust  are  the  creditors  of  the  estate  and  the  heirs  at  law, 
and  when  all  creditors  have  been  paid  the  heirs  are  the  sole 
beneficiaries. 

7.  While  in  an  action  for  the  death  of  plaintiff's  intestate,  brought 

to  recover  damages  for  the  sufferings  of  the  deceased,  the  dam- 
ages belong  technically  to  the  estate,  in  the  absence  of  any  cred- 
itors or  other  beneficiaries,  the  recovery  is  for  the  sole  benefit 
of  the  person  who  is  the  sole  heir  at  law,  and  any  settlement 
made  by  such  heir,  if  sui  juris,  is  binding  on  the  administrator. 
S.  In  such  case,  if  there  are  creditors  or  beneficiaries  who  are  in- 
terested in  the  recovery,  their  rights  are  not  affected  by  the 
settlement  made  by  such  sole  heir  at  law. 

Appeax  from  an  order  of  the  circuit  court  for  Rock  county : 
B.  P.  DuNWiDDiE,  Circuit  Judge.    Affirmed. 

This  is  an  action  brought  by  the  administrator  of  the 
estate  of  one  Broderick,  deceased,  to  recover  damages  re- 
ceived by  said  Broderick  while  in  defendant's  employ  and 
alleged  to  have  been  caused  by  defendant's  negligence.  It 
appears  by  the  complaint  that  Broderick  died  about  four 
hours  after  receiving  his  injuries  and  as  the  result  thereof. 
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The  defendant  by  answer  denied  all  allegations  of  negligence, 
and  alleged  by  way  of  equitable  defense  that  Broderick  died 
intestate  leaving  no  widow,  descendants,  or  ancestors  surviv- 
ing, and  but  one  heir  at  law,  to  wit,  his  sister,  Johanna  Mur- 
phy, who  made  claim  against  the  defendant  for  damages  on 
account  of  Broderick's  injuries;  that  the  defendant  denied 
liability  for  such  injuries,  but  that  it  compromised  and  settled 
said  claim  with  said  Johanna  Murphy  by  paying  her  the 
sum  of  $1,000  and  receiving  from  her  a  full  release  and  dis- 
charge of  all  claims  resulting  from  the  injury  and  death  of 
Broderick;  that  the  time  for  presentation  of  claims  against 
the  estate  of  Broderick  has  fully  expired  and  that  but  one 
claim  of  $232  has  been  presented;  that  the  personal  and 
real  estate  left  by  said  Broderick  amount  to  $1,200 ;  and  that 
the  injuries  sought  to  be  recovered  for  in  this  action  are  the 
same  injuries  for  which  said  settlement  was  made.  A  gen- 
eral demurrer  to  this  equitable  defense  was  overruled,  and 
the  plaintiff  appeals. 

Edward  H.  Ryan,  attorney,  and  0.  A.  Oestreich,  of  coun- 
sel, for  the  appellant. 

Edward  M.  Hyzer,  for  the  respondent 

WiNSLOw,  J.  The  question  presented  by 'the  demurrer  is 
that  which  was  suggested  but  not  decided  in  the  case  of 
Chicago  &  N.  W.  R.  Co.  v.  McEeigue,  126  Wis.  574,  105 
jST.  W.  1030,  where  an  independent  action  in  equity  was 
brought  to  enjoin  the  prosecution  of  the  present  action  at 
law,  and  held  not  to  be  maintainable  because  the  facts  alleged 
could  be  set  up  as  an  equitable  defense  in  this  action.  The 
question  is  thus  fairly  stated  by  the  respondent : 

"Is  the  settlement  made  by  the  defendant  with  Johanna 
Murphy,  sole  surviving  heir  at  law  of  Broderick,  deceased, 
prior  to  administration,  binding  upon  the  administrator  sub- 
sequently appointed,  when  the  asset  involved  in  the  settle- 
ment is  not  needed  by  the  administrator  for  creditors  or  ex- 
VoL.  130—36 
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penses  of  admiiustratioiLy  and  when  the  asset  involyed  in  the 
settlementj  if  recovered  by  the  adminifitrator,  wiU  go  to  said 
Johanna  Murphy  ?" 

We  think  this  question  must  be  answered  in  the  affirmative. 
An  executor  or  administrator  is  invested  with  the  legal  title 
to  the  personal  property  of  the  estate,  but  he  holds  that  title 
charged  with  the  duty  of  managing  and  disposing  of  the  sam^e 
in  accordance  with  the  provisions  of  the  will  or  of  the  law. 
His  duties  are  trust  duties.  In  all  essential  respects  he  is 
regarded  in  courts  of  equity  as  a  trustee.  2  Woemer,  Adm'n 
(2d  ed.)  §§  383,  500.  In  the  broad  sense  of  the  word  a 
trustee  is  one  "in  whom  some  estate,  interest,  or  power  in  or 
affecting  property  is  vested  for  the  benefit  of  another."  Hill, 
Trustees,  41.  In  this  sense  the  term  includes  executors, 
administrators,  guardians,  receivers,  trustees  in  bankruptcy, 
factors,  bailees  and  agents,  and  all  persons  vested  with  the 
title  or  control  of  property  and  charged  with  fiduciary  duties 
in  relation  thereto  for  the  benefit  of  another.  Id. ;  1  Lewin, 
Trusts  (1st  Am.  ed.)  490.  This  is  familiar  law.  Executors, 
administrators,  and  guardians  are  frequently  called  trustees 
and  held  to  the  responsibilities  and  duties  of  trustees  by  the 
courts.  Gillett  v.  Gillette  9  Wis.  194;  Hutson  v.  Jenson,  110 
Wis.  26,  85  N.  W.  689;  Ahrams  v.  U.  S.  F.  &  G.  Co.  127 
Wis.  579,  106  N.  W.  1091;  Taylor  v.  HUh  86  Wis.  99,  56 
N.  W.  738;  In  re  Thwston,  57  Wis.  104,  15  K  W.  126; 
Foote  V.  Foote,  61  Mich.  181,  28  N.  W.  90.  It  is  well 
settled  that  beneficiaries  of  trust  property,  who  axe  sui  juris 
and  whose  rights  are  vested,  may  deal  with  and  convey  their 
equitable  interests  in  the  trust  property,  and  the  trustee  wDl 
be  required  to  convey  the  legal  estate  in  accordance  there- 
with if  such  action  be  not  contrary  to  the  terms  of  the  trust 
2  Lewin,  Trusts  (1st  Am.  ed.)  684,  692.  In  case  of  an  ad- 
ministrator the  beneficiaries  of  the  trust  are  the  creditors  of 
the  estate  and  the  heirs  at  law  of  the  intestate.  When  all 
creditors  have  been  paid  the  heirs  at  law  are  the  sole  bene- 
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£ciaries.  In  the  present  case  the  answer  alleges  the  posses- 
sion by  the  adzniniBtrator  of  property  far  in  excess  of  the 
claims  allowed,  and  further  that  the  time  for  the  presenta- 
tion of  claims  has  expired.  If,  therefore,  the  administrator 
he.  allowed  to  prosecute  his  claim  to  judgment  he  will  do 'so 
(under  the  allegations  of  the  answer)  solely  in  order  that  he 
may  pay  the  net  proceeds  to  the  sole  beneficiary  who  made 
a  settlement  of  the  claim  with  the  defendant  before  the  ap- 
pointment of  the  administrator.  If  this  settlement  was  freely 
and  fairly  made^  must  a  court  allow  the  claim  to  be  prose- 
cuted again  for  the  sole  benefit  of  the  person  who  made  it 
and  who  received  and  retains  the  full  amount  paid  in  settle- 
ment? The  statement  of  the  proposition  seems  its  best  an- 
swer. Such  a  rule  would  shock  every  natural  sense  of  jus- 
tice. Courts  exist  tb  redress  or  prevent  wrongs,  not  to  per- 
petrate thenL  Doubtless  injustice  is  often  inflicted  by  the 
decisions  of  courts,  but  this  results  from  defects  in  legal 
machinery,  the  inability  of  mere  human  lawmakers  to  grasp 
and  comprehend  the  effect  of  legislation,  or  from  the  neces- 
sary imperfection  of  finite  judgment  and  reasoning,  rather 
than  from  any  conscious  or  intentional  departure  from  the 
dictates  of  justice  and  right.  Happily,  there  are  no  arbitrary 
legal  rules  which  prevent  the  court  from  administering  jus- 
tice in  a  case  such  as  is  claimed  by  the  answer  to  exist  This 
court  has  already  held  that  the  sole  beneficiary  of  a  claim  for 
the  death  of  one  person  by  the  act  or  default  of  another 
under  sees.  4255,  4256,  Stats.  1898  (Lord  CampbelPs  Act), 
has  power  to  make  a  valid  and  binding  settlement  with  the 
wrongdoer  notwithstanding  the  fact  that  any  action  for  such 
damages  must  be  brought  by  the  personal  representative  of 
the  deceased.  Schmidt  v.  Deegan,  69  Wis.  300,  34  K  W.  83. 
While  the  present  action  is  brought  to  recover  damages  for 
the  sufferings  of  the  deceased  and  belongs  technically  to  the 
estate,  the  essential  relations  of  the  beneficiary  to  the  claim 
for  damages  where  no  creditors  are  interested  are  the  same  as 
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in  the  Deegcun  Case.  In  both  cases  any  recovery  is  for  the  sole 
benefit  of  the  person  making  the  settlement  who  is  sui  juris. 
If  she  could  make  a  valid  settlement,  then  of  course  such 
settlement,  at  least  in  equity,  becomes  a  bar  to  the  prosecu- 
tion of  any  action  for  her  benefit  by  the  personal  representa- 
tive. The  precise  question  here  presented  was  answered  in 
the  aflBrmative  by  the  supreme  court  of  Minnesota  in  Vail  v. 
Anderson,  61  Minn.  552,  64  N.  W.  47.  The  same  general 
rule  has  been  applied  in  other  jurisdictions.  Foots  v,  Foote, 
61  Mich.  181,  28  N.  W.  90;  Johnsons  Adm'r  v.  Longmire, 
39  Ala.  143 ;  Walworth  v.  Abel,  52  Pa.  St  370 ;  Woodhouse 
t\  Phelps,  51  Conn.  521.  See,  also,  22  Cyc.  222,  223. 
Should  issue  be  taken  on  the  answer  and  it  should  appear  on 
the  trial  that,  although  the  alleged  settlement  was  made,  still 
there  are  creditors  or  other  beneficiaries  who  are  interested 
in  the  recovery,  their  rights  will  not,  of  course,  be  aflfected 
by  the  settlement  made  with  Johanna  Murphy. 
By  the  Court — Order  affirmed. 


QuiNir,  Appellant,  vs.  Quinn  and  others.  Respondents. 

January  11— January  29,  1907. 

Deeds:  Equity:  Undue  influence:  Presumptions. 

1.  In  case  of  a  conveyance  by  an  aged  person,  susceptible  to  undue 

Influence,  of  his  entire  property,  without  consideration,  to  one 
In  a  position  of  trust  and  confidence,  under  suspicious  circum- 
stances which  satisfactorily  suggest  the  wrong,  accompanied 
by  proof  of  opportunity  and  disposition  on  the  part  of  the  ben- 
eficiary to  exert  Infiuence,  there  arises  a  presumption  that  the 
conveyance  was  so  Induced,  unless  the  grantee  can  negative 
that  fact  by  direct  proof. 

2.  In  an  action  to  set  aside  a  deed  given  under  such  circumstances, 

the  competent  evidence,  stated  In  the  opinion,  is  held  not  to 
negative  such  presumption,  and  to  present  a  situation  preclud- 
ing reversal  of  a  finding  of  undue  Infiuence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.     Affirmed. 

Action  by  heirs  to  set  aside  a  deed  executed  by  Richard 
Quinn,  now  deceased  intestate,  to  the  appellant,  his  son,  on 
October  31,  1903,  in  consideration  of  one  dollar  and  a  bond 
secured  by  mortgage,  on  the  part  of  appellant  that  he  would 
support  the  grantor,  according  to  certain  details,  including 
medical  attendance,  and,  within  one  year  after  the  grantor's 
death,  would  pay  $200  to  the  pastor  of  the  grantor's  church, 
and  provide  proper  burial;  the  deed  being  attacked  on  the 
ground  both  of  mental  incompetency  of  the  grantor  and  fraud 
and  undue  influence  on  the  part  of  the  appellant  It  ap- 
peared, substantially  without  dispute,  that  Richard  Quinn  was 
a  man  about  100  years  old,  with  two  sons  and  six  daughters, 
all  of  mature  years,  the  eldest  living  being  about  seventy- 
four  years  of  age.  Some  fifteen  years  before  his  death  he 
had  conveyed  eighty  acres  to  his  son  John  and  another  eighty 
acres  to  his  son  Michael,  this  appellant,  retaining  eighty 
acres  upon  which  he  had  thereafter  lived,  being  supported 
by  the  rents  thereof.  He  had  often  declared  his  purpose 
that  out  of  this  eighty  should  be  provided,  at  his  death,  money 
for  his  daughters.  Appellant  was  a  well-to-do  farmer,  having 
some  200  acres  adjoining  his  father's  farm.  After  some  ex- 
periments in  renting  the  land  to  other  relatives,  the  remain- 
ing eighty  had  for  the  past  few  years  been  rented  to  appel- 
lant, in  consideration  of  his  furnishing  his  father  board  and 
paying  him  either  $100  or  $150  per  year.  In  October,  1903, 
he  gave  up  his  attempt  to  live  in  his  own  house  and  went  to 
the  appellant's,  about  three  quarters  of  a  mile  away,  to  live. 
On  October  31st  the  appellant  and  his  father  went  to  the 
office  of  a  lawyer  in  Watertown,  and  together  gave  directions 
to  draw  a  deed  of  the  remaining  eighty  to  Michael,  and  the 
bond  and  mortgage  back,  above  described,  which  papers  were 
executed  in  the  presence  of  that  attorney,  and  at  the  direction 
of  both  the  deed  was  at  once  recorded.    The  trial  court  found 
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that  the  property  in  question  was  worth  $6,500,  and  was  all 
that  Richard  Quinn  owned,  except  unascertained  moneys  held 
or  indebtedness  owed  by  Michael  Quinn  for  back  rent;  that 
Richard  could  neither  write  nor  read  writing,  and  at  the 
time  of  the  execution  of  the  deed  was  incompetent  and  men- 
tally incapacitated  to  make  a  valid  deed  of  any  of  his  prop- 
erty; that  for  several  years  before  Richard  Quinn  had  been 
entirely  dependent  upon  the  appellant  to  care  for  him  and 
to  transact  all  his  business,  purchasing  his  clothing  and  nec- 
essaries of  life,  and  the  like;  that,  although  it  would  have 
been  entirely  convenient  to  do  so,  no  notice  or  information 
was  given  to  any  of  the  other  children  of  the  purpose  to 
execute  this  deed,  or  of  its  execution,  except  by  placing  it 
on  record;  that  the  appellant  took  his  father  to  the  attor- 
ney's oflRce  to  have  the  deed  executed ;  that,  owing  to  the  en- 
feebled condition  of  Richard  in  mind  and  body,  appellant 
took  undue  and  unconscionable  advantage  of  him  and  thereby 
obtained  the  deed,  and  that  the  same  was  not  the  free  or 
voluntary  act  of  the  grantor ;  that  Richard  Quinn  died  July 
16,  1904,  after  about  four  months  of  paralysis;  that  appel- 
lant had  had  the  possession  and  occupation  of  the  premises 
from  the  time  of  the  execution  of  said  deed,  which  was  worth 
$250  a  year,  and  that  the  board  and  care  of  his  father,  to- 
gether with  the  sums  paid  out  by  him  in  accordance  with  said 
bond,  amounted  to  about  $450,  whereupon  judgment  was  en- 
tered vacating  and  declaring  void  said  deed,  but  providing 
that  appellant  should  retain  the  use  and  enjoyment  of  the 
premises  until  October  31,  1905,  as  full  compensation  for  his 
services  to,  and  expenditures  for,  his  father.  From  that  judg- 
ment the  defendant,  Michael  Quinn,  appeals. 

For  the  appellant  there  was  a  brief  by  Shinner  &  Thauer, 
attorneys,  and  James  E.  Malone,  of  counsel,  and  oral  argu- 
ment by  Mr.  Malone  and  Mr.  Nicholas  Thauer. 

John  G.  Conway,  for  the  respondents. 
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DonoE)  J.  If  either  of  the  findings  of  the  trial  court 
that  Richard  Quinn  was  m^tally  incompetent  to  execute  the 
deed,  or  that  his  execution  thereof  was  procured  hy  undue 
influence  of  the  appellant,  is  sustained,  of  course  the  judg- 
ment setting  aside  that  deed  is  correct  We  might  have  diffi- 
culty in  reaching  concurrence  with  the  first  of  these  findings, 
but,  inasmuch  as  we  have  concluded  that  the  latter  cazmot 
be  reversed,  we  shall  find  it  imnecessarj  to  discuss  any  other 
question  upon  that  branch  of  the  case. 

In  this,  as  in  so  many  others  of  this  class  of  cases,  there 
is  no  direct  proof  of  the  exertion  of  any  influence  or  solicita- 
tion by  the  beneflciary  upon  the  grantor  to  induce  the  specific 
act  assailed.  Since  such  transactions  are  usually  secret  and 
confined  to  the  two  parties,  those  attacking  the  conveyance 
after  the  death  of  the  grantor  have  ordinarily  no  means  of 
establishing  what  took  place  save  by  the  testimony  of  their 
antagonist,  and,  in  deference  to  the  frequency  of  this  situa- 
tion, has  been  laid  down  the  rule  of  law  that  in  case  of  a  con- 
veyance by  an  aged  person,  susceptible  to  undue  influence, 
of  entire  property,  without  consideration,  to  one  in  a  position 
of  trust  and  confidence,  under  suspicious  circumstances  which 
satisfactorily  suggest  the  wrong,  accompanied  by  proof  of  op- 
portunity and  disposition  on  the  part  of  the  beneficiary  to 
exert  influence,  there  arises  a  presumption  that  the  convey- 
ance was  so  induced,  unless  the  grantee  can  negative  that  fact 
by  direct  proof.  Substantially  all  the  decisions  upon  this 
subject  up  to  that  time  were  collected,  and  many  of  them 
discussed,  in  Ywnce  v,  Davis,  118  Wis.  548,  05  K  W.  939, 
which  has  been  succeeded  by  a  careful  discussion  and  elucida- 
tion of  the  rule  in  Finn  v.  Itzeh  125  Wis.  19,  103  N.  W. 
220.  The  trial  court  doubtless  held  the  facts  sufficiently 
proved  to  bring  the  present  case  within  that  rule,  and  that  is 
the  first  question  for  consideration  here. 

An  examination  of  the  record  discloses  plenty  of  evidence 
tending  to  establish  a  greatly  enfeebled  mental  condition  of 
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Richard  Quinn;  also  great,  if  not  complete,  reliance  upon 
the  appellant  for  acts  involving  business  judgment  or  choice. 
For  years  he  had  surrendered  all  attempts  at  the  manage- 
ment of  his  farm,  had  turned  its  use  over  to  the  appellant, 
who,  apparently,  had  also  made  all  purchases  of  necessaries 
for  his  father,  which  seem  to  have  been  practically  limited  to 
clothing  and  tobacco,  besides  which  there  is  proof  of  the  ac- 
tual exertion  of  influence  by  appellant  over  his  father  back 
as  far  as  five  or  six  years  before  this  transaction,  inducing 
him  to  quarrels  with  his  prior  tenants  and  to  rejection  of 
them  and  repudiation  of  his  contracts.  There  is  evidence 
to  strongly  indicate  that,  for  the  last  five  years,  the  father, 
like  a  young  child,  received  from  the  hand  of  that  son  every 
necessary  of  life.  From  such  evidence  we  are  convinced  that 
the  trial  court  was  justified  in  its  conclusion  that  the  grantor 
was  susceptible  of  undue  influence  in  business  affairs  and 
that  there  was  shown  a  disposition  on  the  part  of  the  bene- 
ficiary to  exert  influence,  and  that  a  situation  of  trust  and 
confidence  and  of  reliance  by  the  father  on  his  son  existed 
between  them.  The  element  of  opportunity,  the  absence  of 
which  was  very  significant  in  Vance  v.  Davis,  supra,  was 
also  inferable  from  the  obvious  fact  that  the  matter  of  this 
conveyance  had  been  subject  at  least  of  conference  between 
appellant  and  his  father,  privately,  as  shown  by  the  fact  that 
they  went  together  to  an  attorney  to  have  the  deed  drawn  and 
that  appellant  participated  with  his  father  in  giving  direc- 
tion to  such  attorney.  The  conveyance  covered  the  entire 
property  within  the  control  of  the  grantor,  and  was  so  far 
in  excess  of  the  probable  value  of  the  services  to  be  rendered 
as  to  be  practically  a  gift  Improbability  of  the  voluntary 
character  of  the  act  is  suggested  by  the  fact  that  valuable 
property  had  already  several  years  before  been  given  by  Rich- 
ard to  the  appellant  with  the  declared  purpose  of  retaining 
this  remnant  of  his  land  as  a  means  of  providing  portions 
for  the  daughters,  many  of  whom  were  in  needy  circimistances 
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and  none  of  them  affluent,  while  the  appellant  had  become 
entirely  well  to  do.  The  element  of  secrecy,  whi<^  in  some 
cases  has  been  given  great  prominence  in  raising  the  pre- 
sumption of  undue  influence,  was  present  in  the  sense  that 
no  other  member  of  the  grantor's  family  was  given  any  op- 
portunity to  confer  with  him  upon  it,  and,  while  we  are  not 
inclined  to  give  great  significance  to  mere  omission  to  con- 
sult with  others,  in  the  absence  of  other  significant  facts,  yet 
in  the  presence  of  those  here  presented  the  failure  of  the 
appellant  to  give  either  brother  or  sisters  an  opportmiity  to 
confer  with  their  father  before  the  disposal  of  this  last  rem- 
nant of  his  once  considerable  estate  is  at  least  consistent  with 
the  hypothesis  that  he  had,  by  means  of  his  situation  of  con- 
fidence and  influence,  induced  his  father  to  perform  this  act. 
True,  on  many  of  these  subjects  there  was  conflict  of  evi- 
dence, but  not  such  that  we  are  able  to  affirm  such  clear 
preponderance  against  the  trial  court's  finding  as  would  war- 
rant us  in  setting  it  aside.  Thus  we  think  the  court  was 
justified  in  finding  the  existence  of  every  fact  and  condition 
to  establish  prima  facie  that  this  deed  was  the  fruit  of  what 
the  law  dominates  as  undue  influence — the  subordination  of 
the  will  of  the  grantor  to  that  of  the  grantee. 

The  next  question  is  whether  that  fact  has  been  negatived 
by  direct  evidence.  To  that  end  is  presented  first  the  tes- 
timony of  the  lawyer  who  drew  the  deed,  which  certainly 
tends  to  show  that  the  grantor  understood  the  plan  effectu- 
ated thereby,  and  consciously  and  intentionally  gave  the  direc- 
tions and  assented  thereto,  but  the  interview  at  which  this  was 
done  was,  according  to  the  same  testimony,  pervaded  by  the 
presence  and  participation  of  the  appellant,  and  is  barren  of 
direct  evidence  from  the  mouth  either  of  the  attorney  or  of 
the  appellant  himself  that  the  latter  did  not,  even  at  the  inter- 
view with  the  attorney,  dominate  and  direct  the  father's  will. 
The  only  other  direct  evidence  is  testimony  of  the  appellant 
himself  to  a  private  interview  with  his  father,  at  which  the 
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latter  expressed  the  wish  to  make  the  arrangement  consTun- 
mated  by  the  deed,  bond^  and  m^rtgage^  and  thd  declaration 
that  at  no  other  time  did  he  solicit  or  request  the  same.  This 
evidence  was  taken  nnder  and  subject  to  objection  to  appel- 
lant's competency  to  testify  to  a  transaction  between  himself 
and  his  deceased  father.  It  was  clearly  inadmissible  and  the 
witnead  incompetent.  No  witness  had  either  aflBrmed  or  de- 
nied or  attempted  to  testify  with  reference  to  any  transaction 
between  appellant  and  Richard  Qninn  having  relation  to  this 
conveyance  or  the  disposition  of  the  property.  Sec.  4069, 
State.  1898,  in  the  clearest  terms  denies  competency  of  the 
beneficiary  under  such  a  deed  to  testify  to  siich  transactions 
with  the  grantor,  except  only  in  case  the  opposite  party  shall 
first  be  examined  or  examine  some  other  witness  in  his  behalf 
*  coneeuning  the  specific  transaction  or  commnnication.  Mar- 
tm  V.  Hillen,  142  N.  T.  140,  36  N.  E.  803.  There  was 
evidence  more  or  less  in  conflict  tending  to  support  inference 
that  Richard  Quinn  might  voluntarily  have  changed  his  de- 
sire or  purpose  to  provide  out  of  this  land  for  his  daughters. 
Other  facts  and  circumstances  having  a  contrary  tendency 
were  presented.  There  was  evidence  for  and  against  con- 
duct on  appellant's  part  claimed  to  evince  disregard  of  both 
filial  and  contract  duty  toward  his  father  and  a  disposition 
to  take  pecuniary  advantage  of  the  latter's  asserted  helpless- 
ness. Indeed,  the  relations  between  Richard  Quinn  and  his 
children,  the  degree  of  his  mental  decadence,  and  appellant's 
attitude  and  behavior  toward  him  were  involved  in  a  flood  of 
conflicting  testimony  to  inconsistent  facts  and  circumstances. 
In  such  situation  we  cannot  feel  justified  to  invade  the  trial 
judge's  function  of  passing  on  the  credibility  of  the  testimony 
or  the  significance  of  involved  and  correlated  circumstances 
and  conduct  nor  to  conclude  that  the  finding  of  undue  influ- 
ence is  against  the  clear  preponderance  of  all  the  evidence. 
By  the  Court. — Judgment  affirmed. 

Marshall  and  Timlin,  JJ.,  dissent 
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McOowAN,  Respondeaat,  va.  City  o*  Watbbtowit,  Appel^ 

lant. 

January  11 — January  iW,  1901. 

Trial:  Colloquy  ^eticeen  court  and  counsel:  Appeal  and  error:  Preju- 
dicial ^rror:  Municipal  corporations:  Btreets:  NeoUffenoe:  Per- 
sonal  injuries:  Special  verdict:  Refusal  to  suJtmit  requested 
questions:  Parties:  Joinder, 

1.  It  is  competent  for  the  trial  judge  In  a  mere  oolloQny  with  eoun* 

sel,  Instigated  by  tbe  lattet,  to  test  tlie  contention  of  counsel 
by  Inquiry  or  counter  suggestion,  and  expression  of  an  errone- 
ous opinion  by  the  trial  Judge  to  counsel  during  such  discus- 
sion, although  In  the  presence  of  the  Jury,  except  in  rare  oases 
of  obvious  prejudice.  Is  not  ground  of  rerersal  when  the  con- 
clusion finally  reached  and  carried  into  effect,  either  by  ruling 
on  evidence  or  instruction  to  the  Jury,  Is  correct 

2.  An  excavation,  consisting  of  a  sewer  trench,  In  the  traveled  part  ■ 

of  a  highway  is  a  defect  unless  guarded  by  sufficient  barriers. 

3.  In  an  action  for  injury  received  from  driving  into  a  sewer  trench, 

the  court  submitted  as  one  question  of  the  special  verdict  the 
following:  Was  the  street  in  a  reasonably  safe  condition  for 
public  use?  and  this  question,  together  with  the  next  relating 
to  notice  and  time  to  remedy  defects,  under  the  instructions  is 
held  to  fully  cover  and  include  all  the  elements  asked  to  be 
submitted  by  three  requested  questions,  whether  the  trench  was 
guarded  by  the  use  of  proper  lights  or  otherwise,  so  as  to  pre- 
vent danger;  whether  such  lights  or  either  of  them  had  been 
removed  or  extinguished;  and  whether,  if  so,  that  was  due  to 
negligence  of  the  defendant.  The  three  requested  questions 
were  mere  cross-examination  of  the  Jury. 

4.  In  such  action  the  defendant  is  not  prejudiced  by  the  refusal  of 

the  court  to  Join  as  defendants  the  persons  who,  under  license 
from  the  city,  dug  the  trench,  and  who,  by  virtue  of  the  city 
ordinances  and  a  bond,  were  required  by  the  city  to  take  cer- 
tain specified  precautions  and  to  reimburse  the  city  for  any 
damages  which  might  fall  upon  it  by  reason  of  their  default 
therein. 
6.  In  such  case  the  liability  of  such  third  parties  was  at  best  sec- 
ondary, a  liability  on  contract  to  the  city,  and  their  presence 
or  absence  in  the  action  could  have  no  effect  upon  the  rights 
of  the  plaintiff  or  the  liability  of  the  city  to  liim. 


I 
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Appeal  from  a  judgment  of  the  circuit  feourt  for  Dodge 
county :  Jambs  J.  Dick,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  injury  resulting  from  defect  in  high- 
way, occurring  on  the  night  of  May  13, 1905.  It  was  alleged 
and  established  that  on  the  12th  and  13th  of  May  a  trench 
was  dug  from  the  west  curb  of  North  Washington  street  to  a 
point  east  of  the  center  of  the  street  to  connect  with  the 
sewer  therein  by  persons  licensed  to  do  so  by  the  city  but 
in  the  employ  of  private  individuals.  Between  9  and  10 
o'clock  on  the  evening  of  the  13th — ^a  dark  and  stormy  even- 
ing— the  plaintiff  was  driving  his  horse  in  a  two-wheeled  cart 
northward  on  that  street,  with  no  knowledge  of  the  existence 
of  such  trench.  He  saw  a  red  lantern  somewhat  east  of  the 
middle  of  the  street  and  turned  his  horse  to  the  west  side  and 
drove  into  the  ditch,  whereby  the  horse  was  killed  and  the 
cart  and  harness  damaged.  There  was  evidence  that  the  dig- 
gers had  placed  a  red  lantern  at  the  eastern  extremity  of  the 
trench  and  also  one  at  the  west  end  near  the  curb,  and  some 
evidence  that  they  placed  barriers  at  the  easterly  end.  The 
height  of  the  bank  of  earth  adjoining  the  trench  was  in  some 
dispute,  and  whether  the  westerly  lantern  was  burning  at  the 
time  of  the  accident,  also  the  extent  to  which  the  place  was 
lighted  by  an  electric  street  light  185  feet  away,  but  claimed 
to  be  obstructed  by  foliage.  The  court  first,  on  application 
of  defendant,  made  order  joining  as  defendants  the  persons 
who  dug  the  trench,  but  at  the  commencement  of  the  trial  va- 
cated such  order.  A  special  verdict  was  taken  wherein  the 
jury  found  that  (1)  plaintiff  suffered  the  injury;  (2)  the 
street  at  the  place  was  not  in  a  reasonably  safe  condition  for 
public  use;  (3)  the  officers  of  tlie  city  had  notice  of  such  in- 
sufficient condition  for  a  sufficient  length  of  time  to  have 
placed  and  maintained  the  street  in  a  reasonably  safe  condi- 
tion for  public  use  by  the  exercise  of  reasonable  diligence; 
(4)  such  insufficient  condition  was  the  proximate  cause  of  the 
injury;   (5)  plaintiff  was  not  guilty  of  contributory  negli- 
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gence;  and  (6)  damages.  After  overruling  a  motion  to  set 
aside  this  verdict,  judgment  was  entered  thereon  in  favor  of 
the  plaintiff  for  the  amount  foimd,  from  which  the  defendant 
appeals. 

C.  A.  Kading,  city  attorney,  and  M.  L.  LuecJe,  of  coxmsel, 
for  the  appellant. 

Harlow  Pease,  for  the  respondent. 

DoDOE,  J.  1.  The  first  assignment  'of  error  is  predicated 
upon  certain  remarks  of  the  court  apropos  of  a  discussion  by 
counsel  as  to  the  admissibility  of  an  ordinance  requiring  that 
drain  layers  should  guard  any  excavation  in  the  streets  by 
barriers  and  lighted  lamps.  Coimsel  for  plaintiff  summar- 
ized the  provisions  of  the  ordinance  as  requiring  that  any 
opening  be  inclosed  with  sufficient  barriers,  etc.,  and  the  court 
said,  "that  is  declaratory  of  the  common  law."  Counsel  for 
defendant:  "We  object  to  the  remarks  of  the  court"  By  the 
court:  "The  whole  question  is  for  the  jury  to  say  whether 
they  were  negligent  or  not;  a  barrier  is  not  necessarily  a  pro- 
tection, it  must  be  a  sufficient  barrier.  I  have  charged  it  in 
several  cases  that  have  gone  up  .and  been  sustained" — ^to  which 
remarks  the  defendant  excepted.  This  assignment  of  error 
cannot  be  sustained.  This  was  merely  colloquy  between  court 
and  coimsel,  instigated  by  the  latter,  in  which  it  was  certainly 
competent  for  the  court  to  test  the  contention  of  counsel  by 
inquiry  or  counter  suggestion.  While  the  jury  were  present, 
there  being  no  request  for  their  withdrawal,^ these  remarks 
were  not  addressed  to  them,  but  their  duty  was  fully  explained 
to  them  in  the  charge  to  consider  all  the  evidence  as  to  the 
situation,  presence  or  absence  of  lights  and  of  barriers,  and 
sufficiency  of  the  latter,  and  therefrom  to  reach  the  conclusion 
whether  the  street  at  this  place  was  in  a  reasonably  safe  con- 
dition for  public  use.  Under  the  instructions  given,  the  jury 
were  permitted  to  find  the  street  safe  even  though  no  barriers 
had  been  erected.    The  expression  of  an  erroneous  opinion  by 
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the  oourt  to  couaael  during  «  diBcxianioo,  jaltbou^  in  the  pr^e- 
«noe  of  the  jury,  except  in  rare  0^900  of  obrioua  prejudice, 
caimot  be  ground  of  reveraal  whm  the  ooncludlon  finally 
reached  and  carried  into  effect,  either  by  ruling  on  evidence 
or  infltruction  to  the  jury,  ie  correct  Oilchriat  v^  Brmde,  58 
Wis.  184,  192,  15  N.  W.  617 ;  Stiles  v.  NeUkville  M.  Co.  87 
Wis.  266,  271,  58  N.  W,  411;  Baicer  v.  State,  88  Wis.  140, 
156,  59  N.  W.  570;  Owen  v.  Long,  97  Wis.  78,  83,  72  N.  W. 
364 ;  Brotvn  v.  Warner,  116  Wis.  368,  362,  98  N.  W.  17.  In 
such  discussions  it  is  essential  that  the*  oourt  have  the  fullest 
opportunity  to  understand  and  test  positiona  assumed  by  coun- 
sel, and,  to  that  »id,  to  put  hypothetical  questions,  suggest 
counter  arguments,  and  the  like,  though  of  course  this  should 
be  donp  carefully  when  in  the  presence  of  the  jury,  and  in 
such  a  way  as  not  to  convey  to  them  an  impression  that  the 
court  has  formed  an  opinion  on  a  aubjeot  properly  within 
their  province.  Another  reason  why  this  assignment  of  error 
must  be  overruled  is  that  the  rule  of  law  announced  by  the 
court  that  an  excavation  such  a3  this  in  the  traveled  part  of 
a  highway  is  a  defect  unless  guarded  by  sufficient  barriers  is 
fully  sanctioned  by  the  decisions  of  this  court  Kenworthy 
v.  Ironion,  41  Wis.  647,  656 ;  Prideaux  v.  Mineral  Point,  43 
Wis.  513,  523;  McOrath  v.  Bloomer,  73  Wis.  29,  31,  40 
N.  W.  585. 

2.  The  next  assignment  of  error  is  predicated  on  the  re- 
fusal of  the  trial  court  to  submit  to  the  jury  in  the  special 
verdict  questions  whether  the  trench  was  guarded  by  the  use  of 
proper  lights,  or  otherwise,  so  as  to  prevent  danger ;  whether 
such  lights  or  either  of  them  had  been  removed  or  extin- 
guished ;  and  whether,  if  so,  that  was  due  to  negligence  of  the 
defendant.  In  present  case  this  was  mere  cross-examination  of 
the  jury.  The  question  submitted  was  whether  the  street  "was 
in  a  reasonably  safe  condition  for  public  use ;"  and  this  ques- 
tion, together  with  the  next  relating  to  notice  and  time  to  rem- 
edy defects,  under  the  instructions,  fully  covered  and  included 
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all  of  the  elements  asked  to  be  submitted  by  tbese  three  ques^ 
tione.  The  jury  were  told  to  consider  what  barriers  had 
been  erected,  %^at  lamps  had  been  supplied,  and  \^hether 
those  lamps  or  either  of  them  had  become  extinguished,  and 
whether,  as  they  found  all  of  such  facts  to  be,  the  result  was  a 
'Condition  of  reasonable  safety  for  persons  traveling  the  street 
in  the  exercise  of  due  care ;  also  whether  such  insufficien<^  as 
they  found  to  exist  had  occurred  so  recently  as  to  excuse  de- 
fendant from  curing  it  The  form  of  the  special  verdict  is 
very  much  in  the  discretion  of  the  court,  and,  in  all  wdinary 
cases  of  injury  from  alleged  defects  in  l^ighways,  the  question 
submitted  by  the  court  is  sufficient  to  cover  all  the  elements 
suggested  by  these  requested  questions.  Mauch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816;  Byvngton  v.  MerriM,  112  Wis. 
211,  88  K  W.  26 ;  Baxter  v,  Krainih,  126  Wis.  421,  105  K 
W.  803.  True,  there  may  be  facts  put  in  issue  by  the  plead- 
ings of  such  a  character  that,  in  the  absence  of  request  for 
their  special  submission,  they  might  be  deemed  covered  ade- 
quately by  the  general  question,  but  which  should  be  submit- 
ted by  separate  question  if  so  requested.  Schrwnk  v,  St.  Jo- 
seph, 120  Wis.  223,  229,  97  K  W.  946;  Jenewein  v.  Irving, 
122  Wis.  228,  235,  99  K  W.  346,  903;  Olwell  v.  Skobis,  126 
Wis.  808,  105  N.  W.  777.  But  those  now  under  cwisidera- 
tion  are  not  at  all  of  that  character.  In  the  first  place,  the 
existence  or  nonexistence  of  a  light  or  lights  is  not  in  issue  by 
the  pleadings,  the  only  allegation  therein  being  the  existence 
of  a  trench  not  properly  inclosed  or  guarded  by  other  proper 
precautions,  which  is  met  merely  by  the  general  denial.  Be- 
sides, the  jury  were  so  carefully  instructed  that  they  must 
have  passed  upon  these  questions  in  answering  the  general 
question  which  was  submitted  to  them  by  the  court 

3.  We  can  discover  no  ground  for  reversal  in  the  error  as- 
signed upon  ultimately  refusing  to  join  as  parties  defendant 
the  persons  who,  under  license  from  the  city,  dug  this  trench, 
and  who,  by  virtue  of  an  ordinance  and  bond,  were  required 
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by  the  city  to  take  certain  specified  precautions  and  to  reim- 
burse the  city  for  any  damages  which  might  fall  upon  it  by 
reason  of  their  default  therein.  The  liability  of  such  third 
parties  was  at  best  secondary,  and  was  a  liability  on  contract 
to  the  city.  Their  presence  or  absence  in  the  present  action 
could  have  no  effect  upon  the  rights  of  the  plaintiff  or  the 
liability  of  the  city  to  him.  Hence  the  defendant  is  in  no 
wise  prejudiced  by  the  refusal  of  the  court  to  -join  them  as 
additional  defendants,  even  if  such  joinder  were  permissible, 
which  we  do  not  decide. 

We  find  no  prejudicial  error,  and,  therefore, 

By  the  Court. — Judgment  affirmed. 


In  be  Kingston's  Estate. 

January  11 — January  29,  1907, 

Remainders:  Sale  under  order  of  court:  Procedure:  Statutes:  Con" 

struction. 

1.  Under  ch.  300,  Laws  of  1899,  authorizing  a  sale  of  future  con- 

tingent interests  in  land  in  all  cases  wherein  the  court  may  find 
a  sale  to  be  substantially  promotive  of  the  Interests  of  the  par- 
ties, it  was  not  Intended  to  confer  upon  courts  powers  addi- 
tional to  those  theretofore  exercised  for  the  sale  of  interests  in 
lands,  but  to  prescribe  a  procedure  to  effect  such  siQes;  and 
hence  interests  In  remainder  belonging  to  the  children  of  a 
devisee  for  life,  or,  should  he  die  without  issue,  to  testator's 
children  or  thoir  issue,  cannot  be  ordered  sold  In  such  a  way 
as  will  result  in  a  complete  separation  of  such  remainder  from 
the  life  estate. 

2.  In  such  case,  if  some  disposition  of  an  interest  in  the  estate  must 

be  made  for  the  purpose  of  obtaining  funds  to  discharge  liens 
and  claims  created  against  it  by  the  testator,  and  for  its  preser- 
vation, it  is  proper  to  raise  the  necessary  sums  by  mortgage 
or  by  a  sale  of  part  or  all  of  the  estate,  and  to  impropriate  so 
much  of  the  proceeds  as  may  be  required  to  free  it  from  such 
liens  or  claims  to  that  purpose,  the  remainder  to  be  kept  in 
lieu  of  the  real  estate  and  held  for  the  use  and  benefit  of  the 
parties  as  intended  by  the  testator  in  his  devise  of  the  real 
estate. 
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Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

William  Kingston  died  testate  January  14,  1902.  He  left 
real  estate  consisting  of  two  farms.  In  his  will  various  be- 
quests were  made,  and  they,  as  well  as  the  debts  and  a  mort- 
gage upon  the  lands,  were  made  a  charge  against  the  real 
estate,  which  was  disposed  of  as  follows :  One  farm  was  de- 
vised to  the  testator's  son  Goodhand  in  fee.  To  another  son, 
Thomas,  a  life  estate  in  another  farm  was  devised,  with  re- 
mainder to  his  son's  issue  living  at  the  time  of  his  death,  and, 
in  the  event  of  his  leaving  no  living  issue,  then  remainder 
over  to  the  children  of  the  testator  and  to  the  child  or  children 
of  any  deceased  child  by  right  of  representation.  The  will 
was  duly  admitted  to  probate  and  the  sons  Goodhand  and 
Thomas  were  appointed  executors.  On  November  28,  1903, 
the  county  court  made  an  order,  on  petition  of  one  of  the  leg- 
atees, requiring  the  executors  to  apply  within  sixty  days  to 
said  court  for  a  judicial  construction  of  the  will  and  for 
license  to  sell  so  much  of  or  such  parts  or  interest  in  the  estate 
as  would  be  proper  for  the  purpose  of  satisfying  the  charges: 
against  the  lands.  The  bequests  made  by  the  will,  the  debts 
of  the  testator,  and  a  mortgage  upon  the  lands  were  made  a 
charge  by  the  will  upon  the  real  estate  of  the  testator;  one 
half  upon  the  farm  devised  to  Goodhand  and  one  half  upon 
the  farm  in  which  Thomas  was  given  a  life  estate.  Before 
the  ej^ecutors  had  complied  with  the  order  of  the  county  court 
Thomas  Kingston  applied  to  the  circuit  court  under  ch.  300, 
Laws  of  1899,  for  an  order  for  the  sale  of  the  interests  of  the 
remaindermen  in  the  estate,  alleging  that  he  had  been  unable 
to  raise  money  on  his  life  estate  to  pay  the  charges  against 
the  land,  and  also  alleging  that  the  remaindermen  would  be 
benefited  by  a  sale  of  their  interests.  The  court  entertained 
the  application  and  appointed  a  referee  for  the  purpose  of 
eflFecting  a  sale,  and  also  appointed  a  referee  to  inquire  into 
and  report  to  the  court  upon  the  matters  alleged  in  the  appli- 
Voi.  130—36 
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catioiL  The  referee  found  that  the  amount  chargeable  against 
the  real  estate  in  which  Thomas  Kingston  was  given  a  life 
estate  amounted  to  $2,648.39 ;  that  the  personal  property  in 
the  hands  of  the  executors  was  wholly  inadequate  to  pay  the 
charges  against  the  estate;  that  owing  to  the  peculiar  provis- 
ions of  the  will  it  was  impossible  to  raise  funds  upon  this  land 
by  mortgage  or  otherwise  to  pay  the  charges ;  that  the  remain- 
dermen's interests  were  liable  to  be  jeopardized  by  the  inabil- 
ity of  the  life  tenant  to  protect  them  from  waste  and  the  de- 
mands of  legatees  and  creditors ;  that  the  estates  in  remainder 
■^ere  unproductive,  and  that  the  interests  of  the  owners  would 
be  benefited  by  a  sale  thereof.  The  court  approved  the  find- 
ings of  the  referee  and  ordered  a  sale  of  the  interests  of  the 
remaindermen.  This  is  an  appeal  from  the  order  directing 
such  a  sale. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Connell  &  Weidner,  attorneys,  and  a  separate  brief  by  T.  E. 
Ryan,  guardian  ad  litem,  and  for  the  respondent  on  that  of 
Tullar  &  Lockney. 

SiEBEO^EB,  J.  The  petitioner  asks  the  court  to  authorize 
a  sale  of  all  the  estates  in  remainder  in  the  real  estate  de- 
scribed in  the  application,  in  which  he  is  given  a  life  estate 
by  the  will  of  his  deceased  father.  The  petition  alleges  that 
petitioner  is  unable  to  pay  the  charges  against  this  property 
under  the  provisions  of  his  father's  will ;  that  because  the  title 
is  held  by  various  parties  he  is  unable,  by  loan  upon  his  inter- 
est, to  obtain  an  amount  to  pay  such  charges ;  and  that  a  sale 
of  the  estates  in  remainder  would  promote  the  interests  of 
such  owners  by  protecting  them  from  threatened  loss  and  pos- 
sible destruction  of  their  interests.  Manifestly  petitioner  pro- 
ceeds upon  the  theory  that  ch.  300,  Laws  of  1899,  authorizes 
a  sale  of  such  interests  in  all  cases  wherein  the  court  may  find 
a  sale  to  be  substantially  promotive  of  the  interests  of  such 
parties.    An  attempt  to  grant  such  power  to  the  courts,  to  in- 
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voluntarily  alienate  the  title  to  real  estate,  would  seemingly 
be  an  improper  interference  wit^  private  vested  rights  and  be 
of  doubtful  validity.  If  the  legislature  intended  to  confer 
such  a  power,  the  grant  should  appear  in  clear  and  explicit 
terms  in  the  act.  An  examination  of  the  context  of  the  stat- 
ute does  not  disclose  such  an  intent  of  the  legislature  in  dear 
and  unmistakable  terms.  The  purpose  expressed  in  its  pro- 
visions is  in  harmony  with  the  idea  of  providing  a  method 
by  which  the  title  to  property  of  persons  under  legal  disabil- 
ity can  be  alienated  in  cases  theretofore  well  recognized  in  the 
law,  for  the  promotion  of  the  interests  of  such  owners,  by  pre- 
serving the  subject  and  title  of  such  estates  when  subjected  to 
peril  of  loss  and  destruction,  which  can  only  be  avoided  by  a 
sale  and  an  application  of  the  proceeds  to  the  relief  of  the  es- 
tate from  such  danger.  The  provisions  of  the  act  are  mainly 
regulative  of  such  proceedings,  and  are  appropriate  to  effect 
an  involuntary  alienation  of  the  title  to  real  property  in  these 
well-recognized  cases.  The  object  to  which  the  provisions  are 
addressed  is  to  furnish  a  method  of  turning  land  into  money, 
and,  as  an  incident  thereto,  to  free  the  land  from  its  burdens 
and  preserve  the  proceeds  in  solido,  keep  them  invested  for 
the  benefit  of  those  who  are  or  might  become  interested  in  the 
land,  and  to  hold  the  proceeds  and  treat  them  with  respect  to 
the  rights  and  interests  of  the  parties  as  standing  in  lieu  of 
the  land.  A  consideration  of  these  provisions  and  the  general 
object  of  the  statute,  as  gathered  from  the  context,  convinces 
us  that  it  was  not  intended  to  confer  on  the  courts  additional 
powers  to  those  now  exercised  for  the  sale  of  interests  in  lands, 
T>ut  that  the  statute  should  be  restricted  to  prescribing  a  pro- 
cedure to  effect  such  sales.  In  this  view  of  the  statute,  the 
primary  inquiry  arises  as  to  whether  petitioner  has  shown 
good  ground  upon  which  the  court  may  direct  a  sale  of  the 
interests  in  remainder  created  by  the  will.  Under  the  will 
petitioner  owns  a  life  estate  in  the  property ;  upon  his  death, 
remainder  over  in  fee  to  his  living  issue,  and,  in  case  he  leaves 
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no  living  issue  at  his  death,  remainder  over  in  fee  to  testator's 
other  children  in  eqnal  shares.  The  object  of  the  application, 
as  we  have  seen,  is  to  dispose  of  the  interests  in  remainder 
for  the  purpose  of  separating  them  from  those  of  petitioner's 
life  estate.  Such  disposition  is  asked  upon  the  alleged  ground 
that  he,  as  life  tenant,  is  unable  to  discharge  the  liens  and 
charges  against  the  property,  and  that  such  sale  would  pro- 
mote the  interests  of  such  owners  in  remainder  by  protecting 
their  estates  from  threatened  loss  and  destruction  by  reason 
of  his  inability  to  free  the  property  from  such  liens  and 
charges.  The  question  thus  presented  has  been  considered 
and  determined  by  this  court  in  the  case  of  Buggies  v.  Tyson, 
104  Wis.  500,  79  N.  W.  766,  81  K  W.  367,  where  the  rights 
of  parties  and  the  power  of  the  court  to  transfer  the  title  to 
property  imder  like  circumstances  was  presented  and  exhaust- 
ively considered.    It  is  there  declared : 

"It  is  not  doubted  but  that  the  powers  of  a  court  of  equity 
are  ample  to  prevent  the  destruction  of  the  estate  in  remain- 
der" under  such  circumstances.  "Rather  than  that  the  scheme 
of  the  creator  of  such  estate  shall  entirely  fail  by  reason  of 
some  circumstance  not  foreseen  by  him  and  provided  for,  the 
court  may  intervene,  but  only  for  the  purpose  of  preserving, 
and  so  far  as  necessary  to  preserve,  the  property.  If  it  can- 
not be  preserved  in  the  form  intended  it  may  be  preserved  in 
its  equivalent"  Cases  cited  in  Buggies  v.  Tyson,  104  Wis. 
507,  79  N.  W.  768. 

To  accomplish  this  result  the  interests  in  remainder  are  to 
be  preserved,  as  nearly  as  the  circumstances  will  permit,  as 
the  creator  of  them  has  provided.  It  is  also  established  that 
there  can  be  no  separation  of  the  interests  of  the  life  tenant 
from  those  in  remainder  and  that  the  estate  must  be  main- 
tained in  solido  as  intended  and  provided  by  the  grantor  to 
the  time  of  distribution,  unless  the  court  encounters  some  in- 
surmountable obstacle  which  prevents  effectuating  such  a  pur- 
pose. Applying  these  principles  to  the  facts  here  presented, 
it  is  manifest  that  petitioner's  proceeding  is  erroneous  in  seek- 
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ing  to  eflFect  a  sale  of  the  interests  in  remainder,  for  the  ob- 
vious reason  that  this  would  result  in  a  complete  separation  of 
these  interests  from  the  life  estate  and  thus  frustrate  the  very 
object  of  the  testator. 

It  is  also  manifest  that  the  facts  and  circumstances  wholly 
fail  to  show  any  necessity  for  such  a  separation.  It  is  appar- 
ent that  if  some  disposition  of  an  interest  in  the  estate  must 
be  made  for  the  purpose  of  obtaining  funds  to  discharge  the 
liens  and  claims  against  it  for  its  preservation,  it  will  in  all 
probability  be  entirely  feasible  and  practicable  to  obtain  re- 
lief either  by  mortgaging  the  land  to  raise  the  required  sum, 
or  that  a  sale  of  a  portion  of  the  premises  may  be  made 
and  the  proceeds  applied  to  the  payment  of  such  liens  and 
claims,  and,  in  the  event  that  the  land  cannot  be  sold  in  par- 
cels, the  whole  may  be  sold  and  so  much  of  the  proceeds  as 
may  be  required  to  free  it  from  claims  be  appropriated  to  that 
purpose,  and  the  remainder  be  kept  in  lieu  of  the  real  estate 
and  held  for  the  use  and  benefit  of  the  parties  as  intended  by 
the  testator  in  his  devise  of  the  real  estate.  Under  these  cir- 
cumstances the  application  to  dispose  of  the  estates  in  remain- 
der and  thus  separate  them  from  the  life  interest  should  have 
been  denied  and  the  proceeding  have  been  dismissed. 

This  renders  discussion  of  the  other  questions  presented, 
as  to  the  propriety  of  this  proceeding  in  the  circuit  court  dur- 
ing the  administration  of  the  estate  by  the  county  court,  and 
as  to  the  advisability  of  ordering  a  sale  in  case  the  proceed- 
ings were  proper,  immaterial  and  unnecessary,  and  we  there- 
fore refrain  from  considering  them. 

By  {he  Court. — The  order  appealed  from  is  reversed,  and 
the  proceeding  is  remanded  to  the  circuit  court  with  direc- 
tions to. dismiss  the  application. 
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Meyee,  Respondent,  vs.  Ladbwig,  Appellant 
January  12— January  29,  1907. 

Matter  and  servant:  Injuries  from  simple  tools:  Duty  to  inspect: 
Instructions  to  jury. 

1.  A  machinist's  hammer  is  a  simple  tool,  and  no  duty  pf  inspection 

rests  upon  the  master  in  respect  thereto. 

2.  The  rule  that  a  master  Is  not  obliged  to  inspect  a  simple  tool 

rests  upon  the  assumption  that  the  servant  is  in  as  good,  if  not 
better,  position  to  observe  any  defects  as  the  master. 

3.  In  an  action  against  a  master  to  recover  for  injuries  received  by 

a  servant  and  caused  by  a  splinter  of  steel  flying  from  a  ham- 
mer used  by  the  servant,  striking  him  in  the  eye  and  causing 
loss  of  sight,  the  court  instructed  the  jury  that  ordinary  care 
on  the  part  of  the  master  required  reasonable  Inspection  by 
him  of  the  tools  and  appliances  furnished  by  him  to  ascertain 
whether  or  not  they  were  in  a  reasonably  safe  condition  for 
use.  Held,  the  hammer  being  a  simple  tool,  that  the  instruc- 
tion was  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  E.  B.  BsLDEiisr,  Judge.    Reversed. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  in  consequence  of  injuries  received 
by  a  splinter  of  steel  flying  from  a  hammer,  striking  him  in 
the  eye  and  causing  loss  of  sight.  The  charge  of  negligence 
is  that  the  defendant  furnislied  his  employees  with  all  tools, 
machines,  and  other  appliances  necessary  for  carrying  on  the 
work ;  that  it  became  the  duty  of  plaintiff  to  assist  other  em- 
ployees in  making  repairs  upon  a  boiler,  and  that  such  re- 
pairs consisted  in  the  removal  and  replacing  of  certain  flues ; 
that  it  was  necessary  to  perform  this  work  in  the  nighttime, 
plaintiff  being  directed  by  defendant  to  assist  in  the  work; 
that  to  perform  such  work  hammers  of  certain  shapes,  weights, 
and  temper  were  required;  that  plaintiff  was  furnished  by 
too  hard  and  brittle,  in  consequence  of  which  a  piece  of  steel 
defendant  with  a  hammer  which  was  improperly  tempered 
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flew  off  the  same  while  plaintiff  was  using  it  and  destrojed  the 
sight  of  his  right  eye ;  that  the  hammer  should  have  been  an- 
nealed in  order  to  make  it  safe  for  such  use ;  and  that  plaint- 
iff did  not  know  this,  and  defendant  did.  The  answer  put  in 
issue  the  material  allegations  of  the  complaint,  and  alleges 
that  the  hammer  was  made  by  a  competent  toolmaker  and  had 
been  used  constantly  by  defendant  for  many  years;  that  its 
condition  was  obvious  to  any  one  using  it,  and  that  the  acci- 
dent was  caused  by  the  manner  of  using  rather  than  by  its 
condition;  and  that  plaintiff  was  guilty  of  contributory  neg- 
ligence. Upon  the  trial  a  special  verdict  was  found  by  the 
jury  as  follows: 

"(1)  Was  the  hammer  used  by  the  plaintiff  J^t  the  time  of 
his  injury  reasonably  safe  for  the  use  to  which  it  was  put  by 
him  at  that  time  ?  A.  No.  (2)  -If  you  answer  the  first  ques- 
tion 'No,'  then  was  the  defendant  guilty  of  n^ligence  in  fur- 
nishing said  hammer  to  plaintiff  for  the  purpose  of  doing  the 
work  that  plaintiff  was  directed  to  do  at  the  time  in  question  ? 
A.  Yes.  (3)  If  you  answer  the  second  question  'Yes,'  then 
was  such  negligence  the  proximate  cause  of  plaintiff's  injury  ? 
A.  Yes.  (4)  Was  the  plaintiff  guilty  of  any  want  of  ordi- 
nary care  which  contributed  to  his  injury?  A.  No.  (5)'  In 
what  sum  do  you  assess  plaintiff's  damages  sustained  by  rea- 
son of  the  injury  complained  of  ?    A.  $5,000." 

The  usual  motions  were  made  on  behalf  of  the  defendant, 
which  were  overruled  and  judgment  entered  upon  the  verdict 
in  favor  of  the  plaintiff,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Vilas,  Vilas  <6  Free- 
.«j  — 1  o,«,TnaTif.  hv  E.  P.  Vilas. 
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ting  flues  in  a  boiler.  He  did  some  work  with  a  light  ham- 
mer of  his  own  and  afterwards  called  for  a  heavier  one,  which 
was  given  him  by  one  of  the  employees,  and  which  he  was 
using  when  injured.  The  work  was  being  done  in  the  night- 
time by  the  light  of  a  candle.  In  putting  in  the  flues  it  was 
necessary  that  the  ends  should  be  rolled  out  For  this  pur- 
pose an  iron  instrument,  known  as  a  rolling  pin  or  flue  roller, 
was  inserted  in  the  end  of  the  flue  and  the  outer  end  struck 
with  a  hammer,  the  effect  being  to  make  the  flue  water-tight 
The  plaintiff  was  working  at  the  end  of  the  boiler  in  a  space 
four  feet  two  inches  by  two  feet  three  inches  and  seven  feet 
high,  driving  in  the  flues,  when  a  splinter  flew  from  the  ham- 
mer he  was  using,  causing  the  injury.  When  injured  he  was 
standing  in  a  cramped  position,  owing  to  lack  of  room,  and 
striking  a  left-hand  blow  with  both  hands  upon  the  rolling 
pin,  which  was  sticking  out  about  nine  inches,  so  that  there 
was  not  much  room  between  the  wall  and  the  rolling  pin  after 
it  was  in  the  flue.    The  plaintiff  testified : 

"There  isn't  much  room  between  the  wall  and  the  rolling 
pin  after  it  is  in  the  flue  to  strike  a  big  square  blow.  You 
have  to  cramp  your  hammer  around  to  get  any  force  on  it" 

After  the  accident  it  was  found  that  there  were  about  ten 
chips  out  of  the  edge  of  the  striking  face  of  the  hammer,  and 
only  two  of  them  appeared  to  be  fresh  or  recently  broken  out 
There  is  evidence  that  tlie  chipping  might  be  caused  by  strik- 
ing an  unsquare  or  glancing  blow  or  by  the  hammer  or  roller 
being  too  hard;  that  if  a  hammer  was  too  hard  it  could  be 
remedied  by  annealing;  that  it  would  be  impossible  to  teU  by 
looking  at  this  hammer  whether  it  was  too  hard  or  too  soft; 
that  plaintiff  had  worked  many  times  in  the  night  on  the  same 
kind  of  work  with  this  hammer,  it  having  been  in  use  there 
for  several  years;  that  whether  this  hammer  was  too  hard 
could  only  be  discovered  by  using  a  file  on  it,  and  upon  test- 
ing it  the  morning  after  the  injury  it  was  found  to  be  hard; 
that  constant  pounding  will  cause  hammers  to  grow  harder; 
that  the  work  required  a  hammer  pretty  hard,  just  hard 
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enough  so  a  file  would  cut  it ;  and  that  such  a  hammer  would 
be  liable  to  chip  if  struck  with  a  glancing  blow.  There  is  no 
evidence  of  any  actual  knowledge  on  the  part  of  the  defendant 
that  the  hammer  was  too  hard  or  in  any  way  defective  or  un- 
safe. 

But  it  is  claimed  on  the  part  of  the  plaintiff  that  it  was 
the  duty  of  defendant  to  inspect,  and  the  case  was  tried  and 
submitted  to  the  jury  upon  that  theory.  So  the  main  and 
controlling  question  is :  Did  the  duty  of  inspection  rest  upon 
the  defendant?  If  the  hammer  was  a  simple  tool  there  was 
no  such  duty.  In  Stork  v.  Charles  Stolper  C.  Co.  127  Wis. 
318,  322, 106  K  W.  843,  this  court  said: 

"Another  qualification  of  the  master's  liability  indulged  in 
case  of  such  simple  tools  and  appliances  is' exemption  from  a 
duty  to  inspect  to  ascertain  the  development  of  defects  or  dis- 
repair in  the  course  of  their  use,  based  also  upon  the  assump- 
tion that  such  conditions  are  as  much  within  the  observation 
of  the  employees  as  of  the  master,  if  not  more  so." 

In  the  above  case  the  tool  in  question  was  a  monkey  wrench, 
which  appears  to  be  more  complicated  in  its  construction  than 
a  hammer,  and  the  liability  of  the  master  was  based  upon  ac- 
tual knowledge  brought  home  to  him  of  the  defects,  and  it  was 
held  that,  while  the  rule  was  relaxed  so  as  not  to  make  a  mas- 
ter liable  in  case  of  failure  to  inspect,  he  was  nevertheless  lia- 
ble when  he  had  actual  knowledge  of  the  defect  It  would 
seem  that  an  ordinary  hammer  is  one  of  the  most  simple  of 
tools. 

"There  is  no  complication  about  a  hammer.  It  is  not  a 
piece  of  machinery  which  requires  any  attention  whatsoever 
to  keep  in  order.  It  cannot  get  'out  of  fix,'  "unless  th^  handle 
breaks.  It  requires  neither  art,  science,  nor  skill  in  its  use ; 
brawn  and  muscle  do  the  work,  and  it  is  known  to  be  one  of 
the  most  harmless  of  all  tools  to  the  person  using  it.  Should 
a  flaw  or  other  patent  defect  exist,  it  would  more  certainly 
appear  to  the  person  undertaking  to  work  with  it,  whose  duty 
it  would  be  to  make  it  known  to  his  employer."  Martin  v. 
Highland  Park  Mfg.  Co.  128  K  C.  264,  265,  38  S.  E.  876. 
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But  it  is  insisted  that  the  hammer  in  question  was  not  an 
ordinary  hammer,  that  the  handle  was  short  so  as  to  admit  of 
use  in  cramped  quarters,  and  that  it  should  be  of  a  certain 
temper,  neither  too  hard  nor  too  soft — ^just  hard  enough  so  a 
file  would  take  hold  of  it.  Clearly  the  length  of  the  handle 
did  not  render  the  tool  complicated  or  even  difficult  to  under- 
stand. And  it  appears  from  the  evidence  that  a  blacksmith's 
hammer  with  a  short  handle  would  do  the  work.  The  ham- 
mer was  put  in  evidence  and  is  before  this  court  It  is  such 
as  is  usually  found  in  machine  shops,  and  it  shows  chips  out 
of  the  edge  of  the  face,  which,  as  the  evidence  shows,  might 
have  been  caused  by  striking  an  unsquare  or  glancing  blow. 
About  ten  of  these  chips  were  out,  and  obvious  to  any  one 
using  the  hammer  before  the  accident  Plaintiff  used  it  off 
and  on  at  the  same  kind  of  work  for  a  period  of  two  years 
before  the  injury.  He  was  a  machinist,  and  doubtless  no 
one  was  in  better  position  than  he  to  know  whether  it  was 
too  hard.  The  rule  that  a  master  is  not  obliged  to  inspect 
simple  tools  rests  upon  the  assumption  that  the  servant  is 
in  as  good,  if  not  better,  position  to  observe  any  defects  as 
the  master.  Stork  v.  Charles  Stolper  C.  Co.  127  Wis.  318, 
322,  106  K  W.  841;  1  Labatt,  Master  &  Servant,  §  154; 
Oamett  v.  Phoenix  B.  Co.  98  Fed.  192;  Dompier  v.  Lewis, 
131  Mich.  144,  91  K  W.  152;  Webster  Mfg.  Co.  v.  Nis- 
lett,  205  111.  273,  68  K  E.  936;  Georgia  R.  <Sc  B.  Co.  v. 
Nelms,  83  Ga.  70,  9  S.  E.  1049 ;  Cregan  v.  Marston,  126 
N.  Y.  568,  27  K  E.  952;  Wachsmuth  v.  Shaw  E.  C.  Co. 
118  Mich.  275,  76  K  W.  497;  Hefferen  v.  N.  P.  B.  Co. 
45  Minn.  471,  48  N.  W.  1,  526',Bawley  v.  Colliau,  90  Mich. 
31,  51  ]Sr.  W.  350;  Mwrtin  v.  Highland  Park  Mfg.  Co.  128 
N.  C.  264,  38  S.  E.  876;  Ma/rsh  v.  Chickering,  101  N.  T. 
396,  5  N.  E.  56;  Lynn  v.  Glucose  S.  B.  Co.  128  Iowa,  501, 
104  K  W.  577;  Louisville,  E.  &  SL  L.  C.  B.  Co.  v.  Allen, 
47  111.  App.  465 ;  Koschman  v.  Ash  (Minn.)  108  K  W.  514; 
Corcoran  v.  Milwaukee  G.  L.  Co.  81  Wis.  191,  51  N.  W.  328 ; 
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Borden  v.  Daisy  R.  M.  Co.  98  Wis.  407,  74  K  W.  91 ;  Olson 
V.  Doherty  L.  Co.  102  Wis.  264,  78  N.  W.  572;  Belyea  v. 
Tomahawk  P.  £  P.  Co.  110  Wis.  807,  85  N.  W.  960.  In 
Relyea  v.  Tomahawk  P.  &  P.  Co.,  supra,  this  court  said : 

"These  perils  were  plain  before  his  eyes.  He  must  be 
deemed  to  have  accepted  them  and  assumed  the  risk.  If,  on 
the  other  hand,  those  perils  had  developed  in  the  natural 
course  of  the  use  of  the  appliances  by  himself  and  his  com- 
panions, failure  to  observe  them  would  be  quite  as  inconsist- 
ent with  due  care  on  his  part  as  on  the  part  of  any  represent- 
ative of  the  employer,  for  the  very  use  he  made  of  them, 
namely,  the  opening  and  closing  of  the  board  and  stepping 
thereon  in  the  course  of  his  work,  was  obviously  the  surest 
means  of  discovering  such  def ^ts  as  are  now  claimed  to  have 
existed." 

In  many  of  the  above  cases  it  was  held  that  a  hammer  is  a 
simple  tool,  and  some  of  them  are  very  similar  in  facts  to  the 
one  before  us.  Others  are  similar  in  principle.  We  think 
the  cases  cited  by  respondent  generally  can  be  diiSferentiated 
from  the  instant  case.  The  question  whether  the  hammer 
was  defective  in  its  construction  or  when  furnished  by  the 
master  was  not  tried.  The  question  litigated  and  passed  upon 
by  the  jury  was  whether  it  was  reasonably  safe  at  the  time  of 
the  injury,  and  the  jury  were  told  that  ordinary  care  on  the 
part  of  the  defendant  required  "reasonable  inspection  by  the 
master  of  the  tools  or  appliances  to  ascertain  whether  or  not 
they  are  in  a  reasonably  safe  condition  for  such  use."  We 
think  the  weight  of  authority  and  the  better  reason  bring  the 
hammer  in  question  within  the  category  of  simple  tools,  and* 
therefore,  if  it  was  reasonably  safe  when  furnished  and  free 
from  obvious  defects,  the  law  imposed  no  duty  upon  the  mas- 
ter to  inspect.  Of  course  the  rule  is  too  well  settled  to  re- 
quire discussion  that  the  master  must  furnish  reasonably 
safe  tools  and  implements,  and  the  question  whether  he  did  so 
in  this  case  seems  to  have  been  lost  sight  of  in  the  effort  to 
prove  that  the  tool  was  not  safe  at  the  time  of  the  injury  and 
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that  defendant  was  guilty  of  negligence  because  he  did  not  in- 
spect. There  is  no  evidence  of  custom  to  inspect  in  the  case 
before  us.  The  hammer  was  furnished  to  the  plaintiff  at  least 
two  years  before  the  injury.  There  were  no  obvious  defects 
when  furnished.  A  toohnaker  was  provided  to  whom  tools 
were  taken  by  the  servants  for  repair  when  necessary.  We 
shall  not  prolong  this  opinion  by  a  review  of  the  many  author- 
ities cited  by  counsel  for  respondent  nor  by  a  discussion  of 
the  questions  raised  and  argued.  It  is  frankly  conceded  that 
if  the  hammer  is  a  simple  tool,  as  we  hold  it  is,  the  charge  to 
the  jury  was  erroneous. 

Other  errors  discussed  need  not  be  considered,  since  the 
questions  presented  by  them  are  not  likely  to  arise  upon  an- 
other trial.  It  follows  from  what  has  been  said  that  the 
judgment  of  the  court  below  must  be  reversed. 

By  the  Court — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


The  State,  Respondent,  vs.  Jones,  Appellant. 

January  IB — January  29,  1907. 

Ofllcers:  Eligibility:  Disqualification  by  holding  another  office. 

The  offices  of  county  judge  and  justice  of  the  peace  are  incompati- 
ble, and  a  county  judge  vacates  his  office  by  accepting  the  office 
of  justice  of  the  peace.  State  ex  rel.  Knox  v.  Madley,  7  Wis. 
700,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  Samuel  D.  Hastings,  Circuit  Judge.    Afjlrmed. 

The  appeal  is  from  a  judgment  ousting  the  appellant  from' 
the  oflSce  of  county  judge  of  Oconto  county. 
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For  the  appellant  there  was  a  brief  by  Oreene,  Fcdrchild, 
North  &  Parker,  and  oral  argument  by  /.  B.  North.  They 
contended,  inter  alia,  that  the  offices  of  county  judge  and  jus- 
tice of  the  peace  are  not  incompatible.  State  ex  rel.  Bamhill 
V.  Thompson,  122  K  C.  493,  29  S.  E.  720;  State  ex  rel. 
Walker  v.  Bus,  135  Mo,  325,  33  L.  R  A.  616,  620 ;  Opinion 
of  Justices,  3  Me.  484 ;  Bamford  v.  Melvin,  7  Me.  14 ;  State 
ex  rel.  Murphy  v.  Townsend,  72  Ark.  180.  The  offices  must 
subordinate,  one  with  the  other,  and  they  must,  per  se,  have 
the  right  to  interfere,  one  with  the  other,  before  they  are  in- 
compatible. Att'y  Gen.  v.  Detroit,  112  Mich.  145;  State 
ex  rel.  Walker  v.  Bus,  135  Mo.  325,  33  L.  R  A.  616,  620; 
State  ex  rel  Metcdf  v.  Goff,  15  R  I.  505,  2  Am.  St  Rep. 
921 ;  State  ex  rel,  Clawson  v.  Thompson,  20  N.  J.  Law,  689 ; 
Bryan  v.  Cattell,  15  Iowa,  638;  State  ex  rel.  Murphy  v. 
Townsend,  72  Ark.  180;  Mechem,  Pub.  Off.  §§  422,  424. 
The  question  does  not  depend  on  a  mere  technical  conflict. 
The  conflict  must  be  such  that,  on  grounds  of  public  policy, 
the  offices  ought  not  to  be  held  by  the  same  person.  State  ex 
rel.  Walker  v.  Bus,  135  Mo.  325,  33  L.  R  A.  616;  Ahry  v. 
Gray,  58  Kan.  148,  48  Pac  577 ;  Att'y  Gen.  v.  Detroit,  112 
Mich.  145,  168. 

Eor  the  respondent  there  was  a  brief  by  the  Attorney  Gen- 
eral, and  McGee  <6  Jeger,  of  counsel,  and  oral  argument  by 
C.  A.  A.  McGee,  L.  M.  Jeger,  and  A.  C.  Titus,  assistant  at- 
torney general. 

Timlin,  J.  This  action  was  begun  October  12,  1905,  and 
was  tried  upon  an  agreed  statement  of  facts  establishing  that 
on  April  2,  1901,  the  appellant  was  elected  county  judge  of 
Oconto  county,  qualified,  and  entered  upon  the  discharge  of 
the  duties  of  that  office  January  6, 1902.  While  holding  said 
office  and  on  April  4, 1905,  he  was  elected  to  the  office  of  jus- 
tice of  the  peace  in  the  city  of  Oconto  in  said  county,  and  ac- 
cepted the  latter  office  and  entered  upon  the  discharge  of  its 
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duties  on  May  1^  1905.  Appellant  was  re-elected  connly 
judge  on  April  4,  1905,  for  the  term  beginning  on  the  first 
Monday  of  January,  1906,  and  on  October  18,  1905,  quali- 
fied for  the  office  last  mentioned  for  the  term  last  men- 
tioned. There  are  six  qualified  and  acting  court  commission- 
ers in  Oconto  county.  The  term  of  office  of  the  county  judge 
is  four  years.  Sec.  2441,  Stats.  1898.  The  learned  circuit 
judge  in  his  opinion  filed  in  the  case  mentioned  the  instances 
of  habeas  corpus  in  which  a  county  judge  might  be  called 
upon  to  review  the  validity  of  a  commitment  by  a  justice  of 
the  peace  and  the  statutory  power  of  the  county  judge  to  com- 
pel the  delivery  of  books  and  papers  by  officers  to  their  suc- 
<;essors  which  might  be  invoked  against  a  justice  of  the  peace. 
He  rested  his  decision  mainly  on  State  ex  rel.  Knox  v.  Hod- 
ley,  7  Wis.  700,  and  MUward  v.  Thatcher,  2  Term  Eep.  81, 
7  Eng.  Rul.  Gas.  320,  as  there  interpreted  and  applied.  In 
MUward  v.  Thatcher,  supra,  the  action  was  brought  to  try 
the  right  of  the  plaintiff  therein  to  have  the  office  of  town 
<derk  to  which  he  had  been  last  elected  and  which  was  filled 
by  the  defendant,  who  claimed  the  right  to  hold  for  life.  The 
jury  having  found  against  the  right  of  the  defendant  to  hold 
for  life,  it  became  unnecessary  to  decide  whether  or  not  the 
office  of  jurat  held  by  the  plaintiff  was  incompatible  with  the 
office  of  town  clerk  to  which  be  was  last  elected  and  which  he 
was  seeking  to  hold,  because,  as  stated  in  the  decision,  the 
question  of  incompatibility  of  duties  would  not  affect  his  right 
to  hold  the  office  which  he  last  accepted.  But  in  reply  to  the 
argument  of  counsel  that  there  was  in  the  borough  a  sufficient 
number  of  jurats  to  hold  court  without  the  plaintiff,  Ash- 
HTJBST,  J.,  said: 

"There  may  be  cases  in  which  it  would  be  absolutely  neces- 
aary  for  him  to  sit  in  that  character,  as  in  case  of  the  sickness 
of  the  other  members;  and  if  there  be  one  possible  case  in 
which  he  might  be  called  upon  to  act,  that  is  an  answer  to  the 
argument'' 
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In  his  separate  opmion  there  is  a  like  dichim  by  Bul- 

"If  the  king  by  his  charter  say  there  shall  be  a  mayor, 
twenty-four  jurats,  and  a  town  clerk,  the  corporation  cannot 
by  their  own  act  reduce  the  number  by  consolidating  two  of 
these  offices." 

In  State  ex  rel.  Knox  v.  HadLey,  supra,  these  dicta  seem  to 
have  become  the  basis  of  the  decision.  The  relator  in  a  con- 
test by  quo  warranto  for  the  office  of  police  justice  of  the  city 
of  Watertown  was  held  to  have  no  right  to  that  office,  because 
at  th^  time  he  was  holding  the  office  of  justice  of  the  peace 
in  the  same  city.    The  court  said : 

"We  consider  that  the  two  offices  are  clearly  incompatible 
with  each  other,  and  that  one  person  cannot  and  should  not 
hold  both  of  them  at  the  same  time.  In  the  plainest  terms 
the  charter  gives  the  city  four  judicial  officers  of  the  grade  of 
justice  of  the  peace,  while,  if  the  relator  could  make  good  his 
right  to  the  office  of  police  justice,  it  would  in  fact  have  but 
three." 

This  is  a  strong  and  authoritative  declaration  of  public  pol- 
icy. .  It  is  said  elsewhere  that  the  incompatibility  "which 
shall  operate  to  vacate  the  first  office  exists  where  the  nature 
and  duties  of  the  two  offices  are  such  as  to  render  it  improper 
from  considerations  of  public  policy  for  one  i)erson  to  retain 
both."  Mechem,  Pub.  Off.  §  422  and  cases.  Preliminary  ex- 
aminations in  criminal  cases  may  be  held  before  a  justice  of 
the  peace,  county  judge,  or  court  commissioner.  Ch.  195, 
Stats.  1898.  The  consolidation  in  one  person  of  the  offices  of 
county  judge  and  justice  of  the  peace  diminishes  the  number 
of  examining  magistrates  by  one.  There  is  some  conflict  in 
the  instances  mentioned  by  the  learned  circuit  court  between 
the  duties  of  county  judge  and  those  of  justice  of  the  peace. 
It  was  not  an  essential  element  of  incompatibility  at  common 
law  that  the  dash  of  duty  should  exist  in  all  or  in  the  greater 
part  of  the  official  functions.  If  one  office  was  superior  to  the 
other  in  some  of  its  principal  or  important  duties  so  that  the 
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exercise  of  such  duties  might  conflict,  to  the  public  detriment, 
with  the  exercise  of  other  important  duties  in  the  subordinate 
office,  then  the  offices  are  incompatible.  State  ex  rel.  Metcalf 
V.  Ooff,  15  E.  I.  505,  9  Atl.  226 ;  State  v.  Buttz,  9  S.  C.  156 ; 
Rex  V,  Tizzard,  9  B.  &  C.  418 ;  People  ex  rel.  Ryan  v.  Oreen, 
58  K  Y.  295 ;  State  ex  rel  Walker  v.  Bus,  135  Mo.  325,  36 
S.  W.  636.  The  decision  of  this  case  is,  however,  based  upon 
State  ex  rel.  Knox  v.  Hadley,  supra,  by  which  wo  consider 
ourselves  bound  under  the  rule  stare  decisis. 

We  do  not  understand  that  the  term  of  the  appellant  which 
was  to  begin  in  January,  1906,  is  affected  by  the  judgment 
appealed  from. 

By  the  Court. — ^The  iudgment  of  the  circuit  court  is  af- 
firmed 


HoFEE,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

January  12-^anuary  29,  1907. 

Criminal  law:  Fornication:  Evidence. 

As  a  rule  of  law  there  Is  no  legitimate  basis  for  a  conviction  in  a 
prosecution  of  a  man  for  fornication,  if  he  unequivocally  de- 
nies the  charge;  there  is  nothing  suggestive  to  the  contrary 
in  the  mere  meeting  of  the  parties  under  the  circumstances; 
there  is  neither  any  direct  evidence  of  the  main  fact  nor  direct 
corroborating  evidence  of  the  female  as  to  circumstances  bear- 
ing thereon,  and  her  evidence  as  to  such  circumstances  may  be 
regarded  as  self-destructive  by  reason  of  wilful  false  swearing 
at  material  points. 

[Syllabus  by  Mabshat.t.,  J.] 

Eeboe  to  review  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

Error  to  review  a  conviction  of  the  offense  of  fornication 
with  a  sane  female  of  previous  chaste  character  under  the  age 
of  eighteen  years. 


29]  JANUARY  TEEM,  1907.  577 

Holer  V.  State,  130  Wis.  676. 

It  was  daimed  by  the  proeecution  that  the  alleged  offense 
was  in  fact  committed  at  the  home  of  the  plaintiiSf  in  error. 
The  companion  of  the  alleged  guilty  party  was  a  girl  seven- 
teen years  of  age.  Such  party  was  a  Catholic  priest  in  charge 
of  the  congregation  to  which  the  people  belonged  with  whom 
the  girl  resided.  At  the  request  of  the  plaintiff  in  error,  No- 
vember 1, 1904,  the  girl  visited  him  for  the  ostensible  purpose 
of  receiving  religious  instruction.  She  was  received  into  his 
private  study.  There  was  a  bedroom  adjacent  thereto.  She 
testified  that  when  she  was  so  received,  plaintiff  in  error 
locked  the  door ;  that  he  proceeded  to  ask  her  some  questions, 
and  soon  thereafter  gave  her  a  powder,  making  some  sugges- 
tions which  induced  her  to  take  the  same  on  her  tongue ;  that 
she  soon  thereafter  became  unconscious ;  that  after  a  time  ^e 
regained  consciousness,  when  she  found  herself  sitting  in  the 
chair,  as  before,  with  the  priest  beside  her;  that  she  was 
somewhat  dizzy ;  that  he  handed  her  the  catechism,  and  soon 
opened  the  door  for  her  to  depart,  admonishing  her  not  to  tell 
what  had  occurred,  for  if  she  did  she  would  lose  her  religion ; 
that  she  promised  not  to  teU ;  and  that  while  on  her  way  home 
she  was  conscious  of  a  new  sensation,  indicating  that  some- 
thing wrong  had  occurred.  She  testified  to  having  visited  the 
house  of  plaintiff  in  error,  and  been  received  and  treated  as 
before,  on  five  subsequent  occasions,  and  thereafter  received 
from  time  to  time  and  npt  so  treated,  and  that  on  March, 
1905,  she  was  baptized  and  received  into  the  church.  She 
further  testified  that  on  each  of  the  six  visits  she  first  made 
she  experienced  on  her  way  home  the  sensation  before  referred 
to,  and  that  on  the  last  of  such  visits  she  discovered  that  her 
clothes  were  disarranged,  and  that  there  were  other  indica- 
tions of  her  having  been  abused.  About  nine  months  after 
the  first  of  such  visits  she  gave  birth  to  a  child.  Her  condi- 
tion was  discovered  about  two  months  prior  thereto,  where- 
upon plaintiff  in  error  was  induced  to  visit  the  place  where 
she  resided,  and  was  then  by  the  man  of  the  house  accused 
Vol.  130  —  37 
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of  having  been  the  means  of  her  condition.  He  became,  there- 
upon, greatly  excited,  vigorously  denied  the  accusation,  and 
demanded  of  the  girl  if  she  would  face  him  and  claim  that 
any  such  thing  had  occurred  as  had  been  suggested.  Where- 
upon she  said  that  she  knew  what  he  had  done.  A  few  days 
thereafter  he  left  the  country.  Later  u  warrant  was  sworn  out 
for  his  arrest,  and  he  was  found  at  the  home  of  a  Catholic 
brotherhood  in  the  vicinity  of  Dubuque,  Iowa.  At  the  time 
of  his  arrest  he  sdid  to  the  officer  that  there  was  no  need  of 
reading  the  warrant  to  him,  as  he  knew  what  it  was  about 
He  claimed  to  have  been  sent  into  retirement  at  the  home  of 
the  brotherhood  by  his  bishop.  There  was  evidence  on  his 
part  that  the  story  of  the  girl  as  to  his  having  given  her  pow- 
ders which  rendered  her  unconscious  was  untrue;  that  her 
visits  to  him  were  not  characterized  by  the  privacy  indicated 
by  her  testimony ;  that  he  locked  the  outside  door  only  to  pre- 
vent its  blowing  open;  that  there  was  a  door  opening  from 
his  study  to  parts  of  the  house  frequented  by  the  housekeeper, 
so  that  she  had  full  opportunity,  at  any  time,  to  observe  occur- 
rences in  the  study,  and  that  several  persons  came  into  the 
study  while  the  girl  was  there.  There  was  further  evidence 
that  at  about  the  time  of  the  girl's  visits  to  plaintiff  in  error, 
young  men  were  paying  her  attentions.  That  on  one  occasion, 
on  a  Sunday,  she  attended  a  dance,  which  occurred  in  a  hall 
over  a  saloon,  and  late  at  night  after  the  dance  walked  a  long 
distance  to  her  home  with  her  young  man  attendant  Several 
exceptions  were  saved  to  instructions  given  by  the  court  and 
refusals  to  instruct 

For  the  plaintiff  in  error  there  was  a  brief  by  Doherty  & 
Baldwin,  and  oral  argument  by  John  F.  Doherty. 

For  the  defendant  in  error  thero  were  briefs  by  the  Attor- 
ney General  and  J.  E.  Messerschmidt,  state  law  examiner,, 
and  oral  argument  by  Mr.  M^esserachmidi  and  Mr.  Otto  Bosb- 
hard. 
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Maeshaix,  J,  Several  exoeptions  of  minor  importance,  a« 
we  view  them,  were  saved  to  instructions  given  to  the  jury 
and  now  presented  for  consideration.  They  are  not  wholly 
without  merit,  therefore  it  seems  best  to  discuss  them  in  detail 
so  that  the  difficulties  Uiey  present  may  not  appear  in  case  of 
another  trial  of  the  cause. 

Though  iterating  and  reiterating  that  the  accused  was  en- 
titled to  the  full  benefit  of  a  legal  presumption  of  innocence 
and  could  not  properly  be  convicted  imless  the  evidence  estab- 
lished his  guilt  beyond  a  reasonable  doubt,  the  learned  trial 
court  said  to  the  jury : 

"All  that  the  law  requires  is  that  the  jury  shall  be  satisfied 
beyond  a  reasonable  doubt,  and  it  is  for  tiie  jury  to  determine, 
under  all  the  evidence,  what  constitutes  a  reasonable  doubt  in 
their  minds."  "The  court  submits  the  whole  case  to  you  upon 
4ill  the  evidence,  and  leaves  it  for  you  to  say  whether  you  be- 
lieve the  truth  to  be  established  beyond  a  reasonable  doubt." 

The  expression  is  quite  novel  that  "It  is  for  the  jury  to  de- 
termine what  constitutes  a  reasonable  doubt  in  their  minds/' 
It  is  probably  true  in  the  abstract  that  it  is  for  the  jury  in  any 
instance  to  determine  what  constitutes  the  conclusion  "in 
their  minds"  on  any  branch  of  the  case.  The  conclusion  "in 
their  minds*'  is  the  one  that  must  govern.  No  one  can  form 
their  conclusions  for  them.  It  was  for  the  jury  here  to  de- 
termine, after  such  explanation  as  the  court  afforded  them, 
what  constituted  a  reasonable  doubt  "in  their  minds,"  They, 
themselves,  necessarily  had  to  arrive  at  their  own  mental  con- 
cepts. However  the  expression  under  consideration  is  not  to 
"be  commended.  Standing  alone  it  might  be  fatally  erroneous, 
though  under  the  circumstances  it  does  not  seem  reasonably 
probable  that  the  fairly  clear  instruction  on  the  subject  of  rea- 
sonable doubt  and  the  frequent  admonitions  given  that  the 
accused  was  entitled  to  an  acquittal  unless  his  guilt  was  estab- 
lished to  the  satisfaction  of  .the  jury  beyond  a  reasonable - 
doubt,  were  thereby  materially  weakened.  Yet  the  uncer- 
tainty of  meaning  which  may  possibly  have  been  misleading 
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cannot  be  entirely  overlooked  when  viewed  in  connection  with 
other  matters  bearing  on  the  question  of  whether  the  accused 
was  given  a  fair  trial. 

The  other  expression  quoted  is  by  no  means  entirely  clear. 
^^The  court  submits  the  whole  case  to  you  upon  all  the  evi- 
dence, and  leaves  it  for  you  to  say^  whether  you  believe  the 
truth  to  be  established  beyond  a  reasonable  doubt/*  Was  that 
suggestive,  reasonably,  that  the  real  truth  of  the  matter  was 
clear  enough,  but  it  was  for  the  jury  to  determine  whether 
they  believed  it  to  be  established  by  the  evidence  produced  be- 
yond a  reasonable  doubt.  If  so,  it  was  highly  prejudicial. 
We  do  not  think  the  learned  court  intended  any  such  thing. 
The  jury  were  told,  as  before-  indicated,  most  distinctly : 

"The  law  presumes  the  defendant  innocent  until  the  state 
has  satisfied  you,  beyond  a  reasonable  doubt,  of  the  guilt  of 
the  offense  with  which  he  is  charged.  That  presumption  of  in- 
nocence attends  or  goes  with  the  defendant  throughout  the 
trial  up  to  the  time  that  you  have  arrived  upon  your  verdict." 

The  whole  case,  from  first  to  last,  proceeded  upon  the  theory 
of  a  judicial  search  for  the  unknown,  but  perhaps  not  undis- 
coverable.  That  the  jury  may  have  thought,  from  what  the 
court  said  at  the  conclusion  of  the  cause,  that  they  were  to 
determine  whether  the  truth  was  established  beyond  a  reason- 
able doubt,  instead  of  determine  the  truth  of  the  charge  be- 
yond a  reasonable  doubt,  or  that  the  truth  as  to  the  inno- 
cence of  the  accused  was  required  to  be  established  beyond 
a  reasonable  doubt  before  he  could  be  acquitted,  instead  of 
that  he  was  entitled  to  his  acquittal  unless  the  charge  was 
established  as  true  beyond  a  reasonable  doubt,  is  so  contrary 
to  the  instruction  as  a  whole  as  to  be  unworthy  of  adoption. 
The  learned  court,  probably  inadvertently,  left  out  after  the 
word  "truth"  the  words  "of  the  charge,"  or  he  used  such 
words  and  the  reporter  failed  to  put  them  down.  We  pass  the 
faulty  instruction  as,  under  the  circumstances,  not  by  itself 
prejudicial,  though  it  were  far  better  not  to  have  given  it 
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A  question  is  presented  of  whether  the  court  erred  in  in- 
structing the  jury  to  the  effect  that  they  were  not  necessarily 
precluded  from  convicting  the  accused  by  rejecting  the  pow- 
der story;  in  other  words,  that,  notwithstanding  the  false 
powder  story,  it  was  open  to  them  to  inquire  on  the  whole 
<5ase  whether  the  criminal  act  charged  occurred  under  ordi- 
nary conditions.  That  is  involved  in  the  question  of  whether 
the  evidence,  in  any  reasonable  aspect  of  it,  was  sufficient  to 
warrant  a  conviction  and  need  not  be  considered  apart  there- 
from. 

Complaint  is  made  because  the  court  instructed  the  jury 
that: 

"Evidence  does  not  consist  alone  in  what  is  stated  by  the 
witnesses.  There  are  circumstances  that  come  out  in  every 
case  sometimes  by  showing  the  surroundings  that  are  cogent 
and  forcible  in  themselves,  and  it  is  a  circumstance  for  you  to 
consider  in  this  case  that  about  nine  months  from  the  time  it 
is  alleged  that  this  took  place  that  a  child  was  bom  to  this 
woman.  The  child  being  bom  does  not,  ,of  course,  necessarily 
mean,  by  any  means,  that  it  is  necessary  to  find  that  the  de- 
fendant was  the  father  of  the  child." 

The  learned  judge,  doubtless,  intended  this:  In  the  trial 
of  cases  evidentiary  circumstances  are  commonly  established 
which  are  of  significant  probative  force  in  themselves,  such  as 
the  circumstance  in  the  instant  case  of  a  child  having  been 
bom  to  the  woman  in  about  nine  months  after  the  alleged 
commission  of  the  offense,  though,  of  course,  such  circum- 
stance does  not  necessarily  indicate  that  the  accused  is  guilty. 
We  discover  no  error  in  that.  True,  circumstances  are  often 
established  on  a  trial  which  are  in  themselves  very  persuasive 
as  to  the  truth  of  the  whole  or  some  essential  element  in  the 
case.  The  circumstance  of  the  birth  of  the  child  in  the  par- 
ticular instance  is  such  a  circumstance.  It  is  one  of  those  su- 
premely persuasive  circumstances  which  cannot  speak  falsely. 
One  of  the  essentials  to  a  conviction  was  that  some  one  had 
<»arnal  knowledge  of  the  body  of  the  girl.    The  jury  did  not 
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need  to  be  told  of  that.  The  significant,  indisputable  fact  that 
she  gave  birth  to  a  child  established  that  beyond  peradventure. 
Another  essential  was  that  the  act  resulting  in  the  birth  of 
the  child  occurred  at  the  time  of  the  girl's  visits  to  the  ac- 
cused. The  circumstanoes  that  the  child  was  a  full-time  off- 
spring, and  that  the  period  commencing  with  such  visits  and 
ending  with  the  birth  was  about  the  ordinary  period  of  gesta- 
tion, were  also  highly  important  since  it  was  necessary  that 
those  features  should  be  consistent  with  the  theory  of  guilt 
and  be  inconsistent  with  any  reasonable  theory  of  innocence* 
Ordinarily  the  evidentiary  weight  of  circumstances  is  wholly 
a  matter  for  the  jury ;  but  when  a  fact  is  established  with  such 
certainty  as  not  to  permit  of  any  reasonable  doubt  on  the 
question  and  that  fact  leads  irresistibly  to  another,  it  is  proper 
to  instruct  the  jury  accordingly.  Cupps  v.  State,  120  Wis. 
504,  522,  97  N.  W.  210,  98  N.  W.  546. 

Further  complaint  is  made  of  this  instruction : 

'^This  case  is  important.  It  is  important  on  both  sides.  It 
is  very  important  to  the  jdef endant  tiiat  he  should  not  be  con- 
victed' unless  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  of  his  guilt.  It  is  also  important  on  the  other  side  that 
the  virtue  of  womanhood  shall  be  protected  by  those  thrown 
in  a  position  of  confidence  and  trust  such  as  appears  by  the 
evidence  to  have  been  the  case  here,  that  is  the  relation  of 
pupil,  as  it  were,  to  a  pastor  or  priest — one  receiving  at  the 
time  religious  instruction, — and  it  is  important  that  you  con- 
sider all  the  facts  and  circumstances,  but  at  the  same  time  the 
defendant  should  not  be  convicted  unless  the  evidence  satisfies 
you,  beyond  a  reasonable  doubt,  of  his  guilt." 

What  the  learned  judge  doubtless  meant  and  the  jury  un- 
derstood by  that  is  this:  It  is  important  to  the  public  that 
womankind  should  be  protected  from  dangers  growing  out  of 
those  relations  of  trust  and  confidence  such  as  are  common 
and  necessary  between  the  head  of  a  church  and  the  members 
and  prospective  members  of  his  flock.  We  perceive  no  error 
in  that     We  do  not  agree  with  counsel  that  the  charge  was 
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prejudicially  suggestive,  in  that  it  singled  out  the  relation  of 
a  priest  to  ooe  confidingly  trusting  in  him  for  religiQus  in- 
struction ;  nothing  of  the  kind.  The  purpose^  manifestly,  was 
to  stimulate  the  jury  to  a  high  appreciation  of  their  duty  to 
discover,  if  practicable,  the  real  truth  of  the  matter  in  con- 
troversy, bearing  in  mind  at  every  step  that  the  scales  should 
not  be  allowed  to  turn  unfavorably  to  the  accused,  unless 
weighed  down  on  that,  side  by  evidence  so  convincing  as  to 
exclude  every  reasonable  doubt  of  guilt  Such  admonitions, 
to  the  end  that  the  jurors  may  more  certainly  discharge  their 
part  in  important  cases,  having  due  regard  for  the  great  in- 
terests involved,  are  none  too  frequent  Jurors  may  well  be 
stimulated  by  the  judicial  head  to  perform  their  duties  con- 
siderately and  fearlessly  by  holding  up  to  their  view  the  pub- 
lic interests  and  those  of  the  accused  as  wellj  coupled  with 
language,  as  in  this  case,  making  prominent  the  degree  of 
certainly  of  guilt  required  to  warrant  a  conviction.  Schwatir 
ies  V.  8taie,  127  Wis.  160,  lOG  K  W.  237. 

Error  is  assigned  because  the  court  refused  to  instruct  the 
jury  to  the  effect  that  they  could  not  properly  convict  the  ac- 
cused and  at  the  same  time  disbelieve  the  powder  story.  That 
is  involved  in  the  question  of  whether  the  evidence  warranted 
a  convicticm  and  will  not  be  separately  considered. 

Numerous  exceptions  were  preserved  to  remarks  of  coun- 
sel for  tho  state  in  addressing  the  jury,  mostly  predicated  on 
the  idea  that  they  could  not  legitimately  disbelieve  the  powder 
story  and  at  the  same  time  believe  with  the  certainty  required 
to  warrant  a  conviction  that  the  accused  committed  the  act 
charged,  which  need  not  be  separately  discussed  in  view  of  the 
foregoing. 

Complaint  is  made  because  the  state's  attorney  said  to  the 
jury:  '*You  will  say  whether  intercourse  did  take  place,  as 
I  believe  in  my  judgment  it  did."  That  manner  of  address  is 
not  to  be  commended ;  and  yet  it  is  not  to  be  condemned  as 
harmful  error,  where  the  idea  conveyed  is,  as  it  seems  was 
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the  case  here^  that  the  evidence  convinces  the  speaker^  as  he 
believes  it  should  the  jury,  of  the  guilt  of  the  accused.  The 
better  way  by  far  is  to  confine  the  address  to  fair  efforts  to 
produce  that  belief  in  the  minds  of  the  jurors  which  in  the 
judgment  of  the  speaker  the  evidence  warrants,  without  ex- 
pressing any  opinion  thereon  as  such.  As  was  said  here  on 
another  occasion,  counsel  for  the  state  have  a  right  to  assume, 
fairly,  that  the  evidence  produced  on  the  part  of  the  state  is 
true ;  that  it  establishes  what  it  tends  to  establish,  and  that  it 
points  convincingly  to  the  guilt  of  the  accused,  the  jury  being 
properly  instructed  that  they  are  the  sole  judges  in  the  mat- 
ter, as  they  were  in  this  case.  Fertig  v.  State,  100  Wis.  301, 
307,  75  N.  W.  960. 

Lkstly,  counsel  for  the  state  spoke  of  the  child's  hair  being 
darker  than  the  hair  of  children  ordinarily  of  its  age.  The 
jury  were  immediately  directed  to  disregard  the  suggestion 
and  the  attorney  was  admonished,  emphatically,  that  his  re- 
mark was  improper.  It  seems  that  the  child  had  been  in 
court  during  the  trial,  where  the  jurors  were  afforded  full  op- 
portunity to  observe  it,  and  acquire  such  impressions  as  its 
resemblance  to  the  accused,  if  any,  might  create ;  though  there 
was  no  attempt  to  exhibit  it  in  evidence.  In  Hanawalt  v. 
State,  64  Wis.  84,  24  N.  W.  489,  such  remarks  as  those  in 
question  were  held  not  harmful  error  when  based  merely  on 
the  presence  of  the  child  in  court,  the  jury  being  promptly 
instructed  to  disr^ard  them. 

The  dominant  feature  of  the  argument  of  counsel  for  plaint- 
iff in  error  is  that  the  evidence  was  not  sufficient  in  any  rea- 
sonable view  of  it  to  warrant  a  conviction;  that  there  being 
no  direct  evidence  of  the  main  fact  and  that  of  the  girl  as  to 
her  condition  at  the  time  of  the  alleged  intercourse  being  as  a 
matter  of  law,  as  the  jury  were  instructed,  wilfully  false,  and 
there  being  no  corroboration  of  her  evidence  as  to  circum- 
stances existing  immediately  after  the  alleged  criminal  act, 
which  if  they  existed,  in  fact,  would  be  incriminating;  in 
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other  wordsy  sinoe  the  case  on  the  part  of  the  state  as  to  the 
main  fact  rested  wholly  on  uncorroborated  evidence  of  the 
girl  as  to  mere  incriminating  circumstances,  in  connection 
with  the  manifestly  false  story  about  her  having  been  given 
a  powder  and  immediately  becoming  unconscious  and  the  ac- 
<;used  having  had  intercourse  with  her  while  she  was  in  that 
condition,  if  .at  all,  in  view  of  the  established  facts  as  to  her 
association  with  others  whereby  her  pregnancy  could  well  be 
accounted  for  consistent  with  the  innocence  of  the  accused, 
and  in  view  of  his  positive  and  unequivocal  denial  of  the  al- 
leged criminal  act, — there  was  not,  as  a  matter  of  law,  any 
legitimate  basis  for  the  verdict  of  guilty.  In  that  counsel 
plant  the  case  of  the  accused  at  this  point  on  this  as  a  princi- 
ple: In  prosecutions  of  this  sort,  there  being  nothing  suggest- 
ing criminality  in  the  mere  meeting  of  the  parties,  the  per- 
€on  charged  should  not,  in  the  face  of  his  unequivocal  denial 
of  the  charge,  be  convicted  in  the  absence  of  any  direct  evi- 
dence to  the  contrary  as  to  the  act  of  intercourse,  or  indirect 
evidence,  except  the  uncorroborated  testimony  of  the  female 
as  to  incriminating  circumstances  in  connection  with  her 
manifestly  wilfully  false  statements  strongly  tending  to  de- 
stroy her  credibility. 

After  a  very  careful  consideration  of  the  case  we  have 
reached  the  conclusion  that  the  principle  contended  for,  as 
above,  is  the  law  and  that  it  rules  this  case  in  favor  of  plaint- 
iff in  error.  In  such  a  situation  as  this ;  one,  especially,  where 
the  proof  is  undisputed  that  the  woman's  pregnancy  might 
have  been  produced  otherwise  than  by  the  act  of  the  person 
accused,  there  is  no  sound  basis  for  a  finding  that  the  incrim- 
inating circumstances  are  all  established  beyond  a  reasonable 
doubt  and  that  with  such  degree  of  certainty  are  all  consist- 
ent with  the  theory  of  guilt  and  incolisistent  with  every  other 
reasonable  theory,  all  of  which  is  necessary  to  a  conviction. 
Schwantes  v.  State,  127  Wis.  160,  106  K  W.  237; -4  Elliott, 
Ev.  §  2709. 
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How  could  it  be  said  within  tlie  boundaries  of  reason  from 
such  evidence  as  we  have  here  that  the  accused  is  guilty  to  a 
moral  certainty — the  hi^est  degree  of  certainty  attainable  ii\ 
human  affairs — ^which  is  necessary  to  warrant  a  conviction  ?" 
The  woman  unquestionably  swore  falsely,  and  wilfully  so,  at 
the  mofit  material  point  in  the  case  in  telling  the  ridiculous 
powder  story.  In  view  of  that,  is  she  to  be  believed  so  as  to 
exclude  every  reasonable  theory  of  innocence,  she  having  as- 
sociated with  others  than  the  accused  who  might  have  pro- 
duced her  condition  ?  The  jury  might  well,  on  account  of  her 
wilfully  false  evidence,  have  rejected  all  her  testimony  where 
not  corroborated  by  some  credible  evidence,  even  if  the  ac- 
cused had  kept  silent  The  case  is  peculiar,  in  that  no  one 
testified  that  the  act  of  intercourse  alleged  occurred,  and  no 
one  directly  or  indirectly  corroborated  the  evidence  of  the  girl 
as  to  any  incriminating  circumstances  happening  at  the  time 
of  the  alleged  wrongful  act,  and  her  evidence  may  be  regarded 
as  self-destructive. 

The  case,  as  claimed  by  counsel  for  the  accused,  falls  clearly 
within  the  principle  laid  down  in  O'Boyle  v.  State,  100  Wis* 
296,  300,  75  K  W.  989.  True  that  was  a  case  where  the 
charge  was  rape,  but  it  is  considered  that  the  principle  de- 
clared is  applicable  as  well  to  a  case  of  this  sort  imder  the  cir- 
cumstances presented.    The  court  there  said : 

"Where  the  evidence  of  the  prosecuting  witness  bears  upon, 
its  face  evidence  of  unreliability,  to  sustain  a  conviction  there- 
should  be  corroboration  by  other  evidence  as  to  the  principal 
facts  relied  on  to  constitute  the  crime." 

Maxfield  v.  State,  54  Neb.  44,  74  K  W.  401,  was  cited, 
where  the  court  held  that  in  case  the  evidence  of  the  woman 
as  to  the  main  fact  is  so  unreliable  as  to  be  self-destructive  in 
respect  thereto,  there  should  be  some  reasonable  corroboration 
of  her  evidence  as  to  the  main  fact  to  warrant  a  conviction. 
The  same  rule  was  applied  in  Smith  v.  State,  23  Ga,  297,. 
cited  to  our  attention  by  counsel  for  plaintiff  in  error. 
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Counsel  for  the  state  answered  the  argument  of  counsel  for 
the  accused  regarding  there  being  no  evidence  corroborating 
the  girl  as  to  the  main  fact  by  pointing  to  the  circumstances 
that  the  girl  unquestionably  visited  the  accused  at  the  time 
she  claimed  to  have  done  so ;  that  a  child  was  bowi  to  her  in 
about  the  ordinary  period  of  gestation  thereafter,  and  that  the 
accused  left  the  state  and  retired  to  a  religious  institution  of 
his  order  in  a  sister  state  soon  after  he  knew  that  he  was  sus- 
pected of  being  the  guilty  party.  Her  pregnancy  merely  evi- 
denced that  a  crime  was  committed  by  some  one.  The  birth 
of  the  child  at  a  time  rendering  it  probable  that  the  offense 
occurred  about  the  date  of  her  visits  to  the  accused  did  not 
corroborate  her  as  to  any  incident  she  testified  to  pointing  to 
criminality.  The  same  is  true  as  to  the  circumstance  of  the 
accused  leaving  the  state.  The  fact  that  the  girl  visited  the 
accused  in  private  was  mere  proof  of  opportunity,  not  of  the- 
main  fact  or  of  any  circumstance  evidentiary  thereof. 

The  learned  assistant  attorney  general,  while  jtoining  with 
the  learned  district  attorney  in  adhering  to  the  theory  upon 
which  the  case  was  submitted  to  the  jury,  presented  for  con- 
sideration  the  theory  that  the  girl  was  unconscious,  as  she  tes- 
tified, at  the  time  it  was  claimed  the  criminal  act  occurred ; 
that  her  condition  was  produced  by  hypnotism  practiced  by 
the  accused,  and  that  the  trial  court  incorrectly  charged  the 
jury  that  her  testimony  was  manifestly  false.  There  was  no 
evidence  produced  to  support  that,  and  we  d6  not  see  our  way 
to  adopt  or  seriously  consider  it.  The  cause,  as  indicated, 
was  submitted  upon  the  theory  that  if  the  criminal  act  oc- 
curred the  girl  was  conscious  of  and  participated  in  it,  and 
that  her  entire  story  as  to  having  been  made  unconscious  on 
the  first  six  occasions  of  her  visiting  the  accused  was  a  fabrica- 
tion. It  is  considered  that  the  cause  must  stand  or  fall  on 
such  theory ;  that  the  conviction  cannot  be  sustained  upon  one^ 
not  presented  to  or  considered  by  the  jury  and  in  respect  to 
which  there  is  no  evidence,  and  at  the  best  only  conjecture. 
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We  reach  the  conclusion  that  the  judgment  should  he  reversed 
because  of  insufficiency,  as  a  matter  of  law,  of  the  evidence  to 
sustain  it 

By  the  Court, — The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


The  State  ex  rel.  McGovern,  District  Attorney,  Appel- 
lant, vs.  Williams,  Circuit  Judge,  Respondent. 

January  H—January  29,  1907. 
Affirmance  on  equal  division. 

Mandamus  to  Orben  T.  Williams,  Judge  of  the  Circuit 
Court  for  Milwaukee  County.    Dismissed. 

On  March  20,  1906,  the  cause  was  argued  on  motion  to 
quash  the  writ. 

For  the  respondent,  in  support  of  the  motion,  there  was  a 
brief  by  Hoyt,  Doe,  Umbreit  &  Olwell,  and  oral  argument  by 
A.  C.  Umbreit,  J.  B.  Doe,  and  F.  M.  Hoyt  They  contended, 
inter  alia,  that  the  supreme  court  is  without  jurisdiction  to 
issue  the  peremptory  writ  prayed  for  unless  under  and  in  ac- 
cordance with  an  express  statute.  Ex  parte  Burtis,  103  XJ.  S. 
238;  U.  8.  v.  Lawrence,  3  Dall.  42;  U.  8.  v.  Peters,  5 
Cranch,  115;  Life  &  F.  Ins.  Co.  v.  Wilson,  8  Pet  291; 
Kendall  v.  U.  8.  12  Pet  624 ;  Decatur  v.  Paulding,  14  Pet 
497;  U.  8.  ex  rel.  Crawford  v.  Addison,  22  How.  174;  Ex 
parte  Milwaukee  B.  Co.  5  Wall.  188 ;  Ex  parte  Newmcm,  14 
Wall.  152 ;  Ex  parte  Loring,  94  XJ.  S.  418 ;  Ex  parte  Flippin, 
94  U.  S.  348 ;  Ex  parte  Brown,  116  U.  S.  401 ;  U.  8.  v. 
8anges,  144  U.  S.  310;  8tate  v.  Jones,  7  Ga.  422;  People  v. 
Coming,  2  W.  Y.  9;  Comm.  v.  Beynolds,  4  Hayw.  110; 
Comm,  V.  Harrison,  2  Va.  Cas.  202 ;  State  v.  Bums,  18  Fla. 
185 ;  State  v.  Copeland,  65  Mo.  497 ;  People  v.  Royal,  2  111. 
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557.  The  alternative  writ  does  not  state  facts  sufficient  to  en- 
title the  relator  to  any  relief.  The  wfit  embodying  the  peti- 
tion, and  not  the  petition  itself,  is  the  complaint  State  ex 
rel.  0.  B.  &  M,  R.  Co.  v.  Jennings^  56  Wis.  113 ;  Johnson  v. 
Smith,  64  Ind.  275 ;  Board  of  Comm'rs  v.  State  ex  rel.  Lewis, 
61  Ind.  75,  81 ;  State  ex  rel.  Cothren  v.  Lean,  9  Wis.  279, 
290 ;  Hambleton  v.  Dexter,  89  Mo.  188,  190 ;  State  ex  rel. 
Hathaway  v.  Board  of  Health,  103  Mo.  22 ;  Johnes  v.  Audi- 
tor,  4  Ohio  St.  493. 

For  the  respondent  there  was  also  a  brief  by  Wheeler  <& 
Perry,  and  oral  argument  by  Lyman  0.  Wheeler.  They  con- 
tended, inter  alia,  that,  even  if  the  appellate  court  should  di- 
rect the  trial  court  to  vacate  the  order  in  question,  there  was 
nevertheless  no  way  for  the  trial  court  to  lawfully  bring  the 
defendants  again  before  it,  as  they  had  been  discharged.  State 
ex  rel.  Gold  v.  Secrist,  33  Minn.  381,  23  N.  W.  545 ;  State  v. 
Granville,  45  Ohio  St.  2U)  People  v.  Stacy,  34  Gal.  307. 

For  the  relator  there  was  a  brief  by  the  Attorney  General, 
A.  C.  Titus,  assistant  attorney  general,  and  by  Frwncis  E.  Mc- 
Govem, district  attorney,  and  Guy  D.  Goff,  assistant  district 
attorney,  of  counsel,  and  oral  argument  by  the  Attorney  Gen- 
ercU,  Mr.  Titus,  and  Mr.  McGovem.  They  contended,  inter 
alia,  that  the  supreme  court,  under  the  constitution,  has  power 
to  exercise  superintending  control  over  a  circuit  court  at  the 
request  of  the  state,  under  proper  circumstances,  in  a  criminal 
case.  The  relief  prayed  for  has  been  exercised  in  other  states. 
The  discharge  of  the  defendants  is  not  an  acquittal,  they  have 
not  been  in  jeopardy,  and  a  writ  of  m/indamiLS  will  lie.  Luton 
V.  Circuit  Judge,  69  Mich.  610 ;  Grand  Rapids  v.  Braudy, 
105  Mich.  670;  State  ex  rel.  Bayha  v.  Philips,  97  Mo.  331; 
Swift  V.  Wayne  Circuit  Judges,  64  Mich.  479 ;  People  ex  reL 
Hobison  V.  Swift,  59  Mich.  529,  26  K  W.  694;  Louisell  v. 
Benzie  Circuit  Judge,  139  Mich.  40,  102  N.  W.  371 ;  Clule 
V.  Circuit  Judge,  139  Mich.  337,  102  N.  W.  843 ;  Hill  v. 
Morgan,  9  Idaho,  718,  76  Pac.  323,  ^2Q)  Stale  ex  rel.  Smith 
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V.  Smith,  69  Ohio  St  196,  68  N.  E.  1044;  State  ex  ret  Slum- 
non  V,  Hunter,  3  Wash.  92 ;  State  ex  rel.  Harris  v.  Laughlin, 
75  Mo. ^358;  People  ex  rel  Coberly  v.  Scates,  3  Scam.  351; 
Crane  v.  Saginaw  Ci/rcvit  Judge,  111  MicL  496 ;  State  ex  rel. 
Keane  v.  Murphy,  19  Nev.  89,  6  Pac.  840 ;  Queen  v.  Justices 
of  Middlesex,  2  Q.  B.  Div.  616;  QuimhoiAppo  v.  People,  20 
N.  Y.  531 ;  McCreary  v.  Rogers,  35  Ark.  298,  301 ;  Comm.  v. 
Balph,  111  Pa.  St.  365;  In  re  Parsons,  150  XJ.  S.  150; 
In  re  Rice,  155  U.  S.  396 ;  Bob  v.  State,  2  Terg.  173 ;  Stitie 
ex  rel.  New  Orleans  v.  Judge  of  Civil  Dist.  Court,  52  La. 
Ann.  1275 ;  Havemeyer  v.  Superior  Court,  84  Cal.  327 ; 
Hensley  v.  Superior  Court,  111  Cal.  54X;  Detroit  v.  Wayne 
Circuit  Judge,  79  Mich.  384,  44  N.  W.  622 ;  People  ex  rel 
P.  H.  &  G.  R.  Co.  V.  Judge,  31  Mich.  456;  Tawas  <&  B.  C. 
R.  Co.  V.  Circuit  Judge,  44  Mich.  479 ;  Maclean  v.  Circuit 
Judge,  52  Mich.  257;  E.  T.  Bamum  W.  &  I.  Works  v. 
Speed,  69  Mich.  272;  Van  Normaav  v.  Circuit  Judge,  45 
Mich.  204 ;  Pennington  v.  Woolfolh,  79  Ky.  13 ;  Benners  v. 
State,  124  Ala.  97 ;  Ex  parte  Barnes,  84  Ala.  640 ;  Ex  parte 
Haralson,  75  Ala.  543 ;  State  v.  Hart,  19  Utah,  488 ;  Stale 
€x  rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591,  51  L.  R 
A.  33. 

The  cauae  was  re-argued  January  14,  1907. 

For  the  respondent  there  was  a  brief  by  Hoyt,  Doe,  Urn- 
^  hreii  <ft  dwell,  and  oral  argument  hj  A.  C.  Umbreit,  F»  M. 
Hoyt,  and  J.  B.  Doe.  They  contended,  inter  alia,  that  the 
overwhelming  weight  of  authority  is  against  lie  procedure 
here  invoked.  State  v.  Agee,  83  Ala.  110 ;  Strong  v.  Orami, 
99  Cal.  100 ;  Cariaga  v.  Dryden,  29  Cal.  307 ;  People  ex  rd. 
Wheaton  v.  Weston,  28  Cal.  639 ;  Lewis  v.  Bwtolaig,  S5  Gal. 
213 ;  People  v.  Sexton,  37  Cal.  532 ;  Scott  v.  Superior  Court, 
75  Cal.  114;  Wheley  v.  King,  92  Cal.  431;  People  ex  rel. 
Oesford  V.  Superior  Court,  114  Cal.  466 ;  Kerr  v.  Superior 
Court,  180  Cal.  183 ;  People  ex  rel.  Sayer  v.  OameU,  130 
HI.  MO;  Bailey  v.  Ewoart,  52  Iowa,  111;  Stale  ex  rel.  v. 
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JfoHon,  20  Kan.  606 ;  St.  Lords  £  8.  F.  B.  Co.  v.  Shinn,  60 
Kan.  Ill ;  Blmr  v.  McCann,  23  Ky.  Law  Rep.  1226 ;  Gas- 
sidy  V.  Young,  92  Ky.  227 ;  WeUs  v.  Thomas,  72  Md.  26 ; 
Oray  v.  Bridge,  11  Pick.  189 ;  Oibbs  v.  County  Comm'rs,  19 
Pick.  298 ;  State  ex  rel.  Treadway  v.  Wright,  4  Nev.  119 ; 
^tate  ex  rel.  Combination  Co.  v.  Curler,  4  Nev.  445 ;  Nevada 
Cent.  B.  Co.  v.  District  Court,  21  Nev.  409 ;  Staie  ex  rel.  0. 
.S.  Mfg.  Co.  V.  Curler,  26  Nev.  347 ;  Sinnickson  v.  Corwine, 
26  ]Sr.  J.  Law,  311 ;  State  ex  rel.  Mooney  v.  Edwards,  51  N. 
J.  Law,  479 ;  Ex  parte  Ostrander,  1  Denio,  679 ;  Ex  parte 
Bassett,  2  Oow.  468 ;  Ex  parte  Johnson,  3  Cow.  371 ;  People 
•ex  rel.  Legg  v.  Onondaga  C.  P.  8  Wend.  509 ;  Euichinson  v. 
-Comm'rs,  25  Wend.  692 ;  People  ex  rel  Snow  v.  Cayuga  C.  P. 
10  Wend.  632 ;  People  ex  rel.  Doughty  v.  Dutchess  C.  P.  20 
Wend.  658 ;  Weeden  v.  Town  Council,  9  R.  L  128 ;  Eubank  v. 
Broughion,  98  Va.  499 ;  Thurston  v.  Eudgins,  93  Va.  780 ; 
Hoberts  v.  Paul,  50  W.  Ya.  528 ;  Fleshman  v.  McWhorter,  54 
W.  Va.  161 ;  State  ex  rel.  Liggins  v.  Judges,  47  La.  Ann. 
1616;  State  ex  rel.  Hyatt  v.  Smith,  105  Mo.  6 ;  Staie  ex  rel. 
^outh  St.  Joseph  T.  Co.  v.  Moeman,  112  Mo.  App.  540 ;  State 
^x  rel  Ait'y  Oen.  v.  District  CouH,  13  N.  Dak.  211,  100 
K  W.  248 ;  Ex  parte  Newman,  14  Wall.  152 ;  In  re  Key,  189 
U.  S.  84;  Am.  C.  Co.  v.  J.,  T.  <&  K.  W.  R.  Co.  148  U.  S.  372 ; 
U.  S.  ex  rel.  Earless  v.  Judges,  85  Fed.  177 ;  Ex  parte  Lewis, 
21  Q.  B.  Div.  191,  192;  Reg.  v.  Justices  of  Yorkshire  (Ex 
parte  GiU),  53  L.  T.  Rep.  728;  Reg.  v.  Sheil,  60  L.  T.  Rep. 
590;  State  v.  Kemp,  17  Wis.  669;  U.  S.  v.  Salter,  1  Pin. 
278 ;  Milwaukee  v.  Weiss,  98  Wis.  663 ;  Von  Rueden  v.  State, 
96  Wis.  671,  676 ;  State  ex  rel  McCaslin  v.  Smith,  65  Wis. 
93;  Staie  v.  Orottkau,  73  Wis.  689;  Wright  v.  Wright,  74 
Wis.  439 ;  State  ex  rel  Pfeiffer  v.  Taoflor,  19  Wis.  666 ;  In  re 
Bice,  165  U.  S.  896. 

FoT  the  relator  there  was  a  hrief  by  the  Attorney  General, 
A.  C.  Titus,  assistant  attorney  general,  and  Fraokcis  E.  Mc- 
Govern,  district  attorney,  and  oral  argument  by  Mr.  McGov* 
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em  and  Mr.  Titus.  They  contended,  inter  alia,  that  under 
the  provisions  of  sec.  3,  art  VII,  Const,  the  supreme  court 
has  power  to  set  aside  the  erroneous  order  of  the  circuit  judge 
quashing  the  indictment  and  discharging  the  defendants,  and 
to  direct  him  to  reinstate  the  case  and  proceed  with  the  trial 
according  to  the  usual  practice  of  circuit  courts  in  Wisconsin. 
State  ex  rel.  Fourth  Nat.  Bank  v,  Johnson,  103  Wis.  591, 
607 ;  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  105  Wis. 
164,  176;  State  ex  rel.  Spence  v.  Dick,  103  Wis.  407,  409; 
In  re  Pierce,  44  Wis.  411,  442-444,  456 ;  Norris  v.  Clink- 
scales,  47  S.  C.  488,  25  S.  E.  797 ;  Goodwin  v.  Prime,  92  Me. 
355,  42  AU.  785,  787;  State  v.  Wood,  23  N.  J.  Law,  660 ;  Os- 
horn  V.  U.  S.  Bank,  9  Wheat  738,  966 ;  State  v.  Cummins,  36 
Mo.  263,  278 ;  State  ex  rel.  Att'y  Gen.  v.  Brunot,  104  La. 
237 ;  People  ex  rel.  Hamilton  v.  Barnes,  66  Oal.  594;  Camilo 
Temple  v.  Superior  Court,  70  Cal.  211 ;  CahiU  v.  Superior 
Court,  145  Cal.  42,  46;  Ex  parte  Alabama,  115  Ala.  123; 
Ex  parte  Jones,  133  Ala.  212 ;  State  ex  rel.  Smith  v.  Pitts, 
139  Ala.  152 ;  Staie  ex  rel.  Schutz  v.  Williams,  127  Wis.  236, 
106  N.  W.  286.  No  principle  of  law  or  recognized  rule  of 
procedure  will  be  violated,  superseded,  or  infringed  by  mak- 
ing the  writ  absolute.  2  Andrews'  Cooley's  Blackstone,  1479, 
note;  Reg.  v.  Fadermwn,  4  Cox  Crim.  Law  Cas.  359 ;  Whart 
Crim.  PI.  &  Pr.  (9th  ed.)  §  404;  1  Bishop,  New  Crim.  Proc. 
§  784:]  State  v.  Barrett,  54  Ind.  434;  Thomm  v.  State,  6  Mo. 
457;  State  v.  Polk,  91  N.  C.  652;  sees.  4609,  4612,  4639, 
4645,  Stats.  1898 ;  People  v.  Bringard,  39  Mich.  22 ;  Queen 
V.  Brown,  7  El.  &  Bl.  757 ;  Queen  v.  Pilkington,  2  El.  &  Bl. 
546;  Queen  v.  Adamson,  1  Q.  B.  Div.  201;  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591,  623 ;  Merrill, 
Mandamus,  §  40 ;  State  ex  rel.  Bucharum  v.  Kellogg,  95  Wis. 
672 ;  State  ex  rel.  Eeane  v.  Murphy,  19  Nev.  89,  6  Pac,  840 ; 
Hill  V.  Morgan,  9  Idaho,  718,  76  Pac.  323 ;  Board  of  Comm'rs 
V.  Mayhew,  5  Idaho,  572,  51  Pac.  411 ;  People  ex  rel.  Hoise 
V.  Wayne  Circuit  Judge,  22  Mich.  493 ;  People  ex  rel.  Robi- 
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son  V.  Swift,  59  Mich.  529,  2«  N.  W.  694 ;  State  ex  rel.  Sh<mr 
nan  v.  Hunter,  3  Wash.  92,  27  Pac  1076;  Ex  parte  Brad- 
street,  7  Pet  684;  Parker,  Petitioner,  131  TJ.  S.  221;  Har- 
rington V.  Holler,  111  TJ.  S.  796;  State  ex  rel.  Durner  v, 
Huegin,  110  Wis.  189 ;  People  v.  Martin,  1  Park  Grim.  Rep. 
187 ;  sec  7,  art.  I,  Const. ;  Rowan  v.  State,  30  Wis.  129,  144; 
In  re  Bergin,  31  Wis.  383 ;  State  ex  reL  Milwaukee  v.  New- 
man, 96  Wis.  258,  272,  273 ;  Schaeffer  v.  State,  113  Wis. 
696 ;  Douglass  v.  State,  3  Wis.  820 ;  Brosde  v.  Sanderson,  86 
Wis.  368 ;  Terrell  v.  Superior  Court,  127  Cal.  xviii,  60  Pac. 
38 ;  Comm.  v.  Adams,  92  Ky.  134,  17  S.  W.  27Qr 

Peb  Curiam.  This  is  an  application  for  a  peremptory  writ 
of  mandamus  directed  to  Hon.  Obren  T.  Williams,  one  of 
the  circuit  judges  of  Milwaukee  county.  It  appears  by  the 
relation  and  the  alternative  writ  which  was  issued  thereon 
that  Frank  Keogh  and  Otis  T.  Hare  were  indicted  for  obtain- 
ing a  certain  county  order  by  false  pretenses,  and  that  Judge 
Williams  sustained  separate  demurrers  to  the  indictment  on 
the  part  of  both  the  defendants  on  the  ground  that  no  offense 
was  stated  therein  and  discharged  the  defendants.  Thereupott 
application  was  made  to  this  court  to  exercise  its  power  of 
superintending  control  by  way  of  mandamus  compelling  Judge 
Williams  to  vacate  said  orders  and  reinstate  the  action  and 
proceed  with  the  trial  thereof.  An  alternative  writ  having 
issued  out  of  this  court,  the  respondent  moved  to  quash  the 
same  on  the  grounds,  first,  that  the  court  is  without  jurisdic- 
tion, and,  second,  that  the  facts  stated  are  not  sufficient  to  en- 
title the  relator  to  a  ^vrit  of  mandamus.  The  matter  was  fully 
argued  during  the  January  term,  1906,  and  a  re-argument 
ordered,  which  has  now  been  had.  The  six  justices  who  par- 
ticipated in  the  hearing  of  both  arguments  are  equally  divided 
in  opinion  as  to  whether  a  peremptory  writ  should  issue,  and 
this  has  been  the  situation  since  the  first  argument  took  place. 
It  is  very  apparent  that  no  affirmative  action  in  the  matter 
Vol.  130—38 
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can  be  taken,  and  that  any  further  attempt  in  that  direction 
would  be  a  mere  waste  of  time.  In  this  situation  it  seems 
that  the  only  action  that  can  be  taken  is  to  dismiss  the  pro- 


By  the  Court. — ^Proceedings  dismissed,  without  costs, 
Timlin,  J.,  took  no  part 


Figge,  Respondent,  vs.  Bbbgbwthai.  and  others.  Appellants. 

October  10,  1906— February  19,  1907. 

Corporations:  Olficers:  Fraud:  Borrowing  on  credit  of  corporation: 
Duty  of  ofUcers  to  corporation:  Bales  to  corporation  by  officera: 
Power  of  courts  to  regulate  corporate  affairs:  Actions  by  stoch- 
liolders:  Injunctions:  Limitation  of  actions:  Concurrent  remedy 
at  law  or  in  equity:  Mutual  open  accounts  current:  Accrual  of 
cause  of  action:  Appeal  and  error:  Weight  of  findings  of  trial 
court:  Findings,  when  disturbed:  Salaries  of  corporate  officers, 

1.  A  corporation,  by  its  president  and  manager,  executed  and  de- 
livered to  a  bank  its  note  and  received  credit  on  the  books  of 
the  bank  for  the  face  of  the  note,  the  amount  being  immedi- 
ately checked  out  by  the  corporation,  acting  through  such 
president  and  manager,  for  the  use  of  his  wife,  who  was  the 
controlling  stockholder.  The  wife  subsequently  paid  the  note 
and  all  interest  thereon  in  full.  By  Improper  bookkeeping,  and 
without  evidence  of  otherwise  attempting  concealment  from 
any  one,  the  transaction  did  not  appear  on  the  corporation's 
books,  but  the  note  was  considered  as  the  wife's  obligation,  and 
the  result  was  the  same  as  though  she  had  been  charged  there- 
with and  paid  it,  with  interest  thereon,  to  the  corporation,  to 
be  by  it  turned  over  to  the  payee.  Held,  that  the  corporation 
was  not  injured  by  the  improper  bookkeeping  or  by  the  loan 
of  its  credit  by  being  a  party  to  the  note. 

*2.  In  such  case  the  corporation  was  not  entitled  to  interest  from 
the  wife. 

3.  In  such  case  a  finding  that  this  and  other  transactions,  stated 
in  the  opinion,  were  fraudulent  is  held  unsupported  by  the  evi- 
dence. 
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4.  While  officers  of  a  corporation,  because  of  their  fiduciary  rela- 
tion to  the  corporation,  owe  the  highest  good  faith,  diligence, 
and  endeavors  to  promote  the  corporate  interests,  they  are  not 
prohibited  from  selling  their  property  to  the  corporation,  pro- 
vided the  transaction  is  open  and  fair. 

J5.  Where  an  officer,  holding  a  majority  of  the  stock  of  a  corpora- 
tion, sold  to  it  a  commodity  in  which  it  dealt,  the  transaction 
being  entered  on  the  books  of  the  corporation  and  known  to  the 
stockholders,  and  the  corporation  bought  at  a  fair  market 
value,  such  transaction,  although  carried  out  through  the  offi- 
cer in  disposing  of  his  own  property  to  the  corporation,  is  held 
valid  and  subject  to  no  inference  of  fraud. 

*6.  In  such  case  an  objecting  stockholder  was  promised  by  the  offi- 
cer that  he  would  take  the  commodity  off  the  hands  of  the  cor- 
poration, but  nothing  was  done  for  seven  years.  During  such 
time  the  corporation  was  buying  the  same  commodity  from 
other  parties,  and,  in  the  instant  purchase,  was  simply  pursu- 
ing its  .  customary  business  policy.  The  management  of  the 
corporation  evidently  regarded  the  purchase  from  the  officer  as 
good  business  policy,  and  there  was  no  evidence  to  show  that 
it  was  not  fair  and  open  and  upon  as  fair  terms  as  purchases 
of  like  commodities  from  other  persons.  Held,  if  any  mistake 
was  made  which  worked  injury  to  the  corporation,  that  it  re- 
sulted from  error  of  Judgment  and  not  from  any  fraud  nn  the 
part  of  the  officer. 

7.  In  the  absence  of  fraud  courts  cannot  engage  in  regulating  the 

conduct  of  the  business  of  corporations  against  the  wishes  of 
a  majority  of  the  directors  and  stockholders,  so  long  as  the 
corporation  is  acting  within  the  scope  of  its  powers. 

8.  Plaintiff,  at  the  time  he  bought  shares  in  a  corporation,  entered 

into  an  agreement  with  the  president  and  secretary,  who  to- 
gether held  the  majority  of  all  the  stock,  that  they  would  pay 
him  a  certain  percentage  on  his  interest  in  the  corporation 
until  such  time  as  the  president's  salary  should  be  reduced 
one  half.  Thereafter  for  some  fourteen  years  all  the  stock- 
hoMers,  including  plaintiff,  annually  voted  to  fix  the  salary  of 
the  president  at  its  original  sum,  but  the  president  and  secre- 
tary failed  to  keep  their  agreement  to  pay  plaintiff  the  agreed 
percentage.  Held,  that  a  claim  for  such  unpaid  percentage 
could  not  be  determined  in  an  action  brought  under  sees.  3237- 
3239,  Stats.  1898,  since  such  claim,  if  not  void  as  against  pub- 
lic policy,  was  a  personal  and  not  a  corporate  claim,  and  not 
one  contemplated  or  authorized  by  such  statute. 
1^.  Neither  could  plaintiff  be  heard  in  a  court  of  equity,  as  an  in- 
nocent stockholder,  on  behalf  of  the  corporation  in  an  action 
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to  reduce  sucli  salary  because  of  a  personal  giievance  of  Ub. 
own, 

10.  Defendant  stockholders  and  officers  la  control  of  a  corporation 

executed  personally  two  notes,  receiying  tlie  proceeds  of  one, 
the  proceeds  of  the  other  being  received  by  the  corporation  and 
credited  on  the  books.  Indlyidual  property  was  deliyered  aa 
collateral  to  one  note  and  corporate  property  aa  collateral  to 
the  other.  The  collateral  agre^nent  contained  a  4>royi8ioB  that 
the  collateral  was  deposited  as  collateral  "for  the  pajrment  of 
this  or  any  other  direct  or  Indirect  liability  or  liabilities  ot 
ours  to  said  bank,  due  or  to  become  due."  The  making,  in  this 
way,  of  corporate  property  collateral  to  the  indiyidual  indebt- 
edness was  evidently  an  unconscious  error,  and  was  promptly 
corrected  by  the  bank  when  discovered.  There  was  no  evi- 
dence to  indicate  that  the  defendants  threatened  to  use  the- 
corporatlon's  credit  fraudulently  or  to  its  injury.  Held,  that 
an  injunction  restraining  defendants  from  using  the  credit  or 
property  of  the  corporation  on  private  account  should  not  have- 
been  awarded. 

11.  Under  subd.  7,  sec.  4222,  Stats.  1898,  where  the  remedy  at  law 

and  that  in  equity  are  concurrent  upon  the  same  state  of  facts, 
the  action  in  equity  is  barred,  irrespective  of  the  discovery  of 
the  facts  constituting  the  fraud,  when  the  action  at  law  ia 
barred. 

12.  In  an  action  brought  under  the  provisions  of  sees.  3237-3239, 

Stats.  1898,  based  on  alleged  fraud  of  the  managing  officers  of 
a  corporation,  it  was  established  that  the  directors  and  at  least 
a  majority  of  the  stockholders,  including  the  plaintiff,  knew  of 
the  alleged  fraud  seven  years  before  the  action  was  commenced. 
Held,  that  the  action  was  barred  under  the  provisions  of  subd.  7, 
sec.  4222,  Stats.  1898. 

13.  In  such  case  the  accrual  of  the  right  of  action  did  not  depend  on 

a  prior  demand  and  refusal. 

14.  In  such  case  the  cause  of  action  was  held  not  to  be  based  on  any 

right  to  enforce  a  contract  obligation  against  the  corporate  offi 
cers,  but  upon  fraud,  and  hence,  although  the  defendant  officers 
had  a  mutual  open  account  current  with  the  corporation,  the 
provisions  of  sec.  4226,  Stats.  1898  (providing  that  the  cause 
of  action  ou  such  account  shall  be  deemed  to  have  accrued  at 
the  time  of  the  last  item  proved),  did  not  prevent  the  bar  of 
sec.  4222. 

15.  Where  there  is  not  sufficient  evidence  to  sustain  a  finding  that 

a  stock  of  merchandise  of  a  corporation  was  carried  fraudu- 
lently or  for  an  unlawful  purpose,  but,  on  the  contrary,  there 
was  ample  evidence  to  support  a  finding  that  it  was  good  busi- 
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ness  policy  to  pursue  the  course  adopted,  the  situation  does  not 
warrant  a  court  in  interfering  with  the  business  of  the  corpo- 
ration by  ordering  a  reduction  of  such  stock. 

16.  In  an  action  under  sees.  S237-B239,  Stats.  1S98,  where  no  cause 
of  action  was  found  to  exist  against  the  indiyidual  defendant 
officers,  it  is  not  improper  or  unjust  for  the  corporation  to  bear 
the  expense  of  defending  the  action. 

IT.  Conclusions  of  law,  or  such  In  effect,  found  in  the  trial  court's 
decision  as  conclusions  of  fact,  and  conclusions  of  fact  reached 
by  wrong  application  of  legal  principles,  do  not  fall  within  the 
rule  that  the  findings  of  the  trial  court  should  not  be  disturbed 
unless  against  the  preponderance  of  the  evidence. 

18.  Such  rule  has  no  application  when  the  trial  court  has  found  the 

facts  of  the  case  and  followed  such  findings  with  conclusions 
that  the  transactions  involved  were  fraudulent,  harmful,  and 
void,  and  the  appellate  court  reverses  such  conclusions. 

19.  A  business  transaction  between  a  corporation  and  one  of  its  of- 

ficers, whereby  the  latter  sells  to  or  buys  from  the  former,  is 
not  absolutely  void,  or  even  voidable,  under  all  circumstances, 
and  is  not  to  be  classed  with  the  transaction  of  an  adminis- 
trator, executor,  or  guardian  who  buys  property  belonging  to 
the  trust  estate. 

20.  In  such  case,  however,  the  acts  of  the  officer  should  be  carefully 

scrutinized,  and  if  it  appears  that  the  object  of  his  dealing  was 
for  the  purpose  of  gain  to  himself  and  loss  to  the  corporation, 
or  the  dealing  was  rendered  harmful  to  the  corporation  merely 
because  the  transaction  was  with  the  officer  instead  of  an  out- 
side party,  the  transaction  should  not  be  upheld  if  seasonably 
questioned. 

21.  Where  a  balance  in  a  mutual  account  current  between  parties  is 

stated,  the  six-year  statute  of  limitations  commences  to  run  as 
to  all  transactions  included  in  the  account  up  to  that  time. 

22.  An  officer  of  a  corporation  while  acting  as  a  director  cannot  fix 

his  own  salary  so  as  to  bind  the  corporation  in  an  action  by  it 
or  by  a  nonconsenting  stockholder  in  its  name  challenging  the 
validity  of  the  salary. 

23.  In  such  case,  however,  where  the  stockholders  ratify  the  salary 

so  fixed,  the  act  becomes  binding  on  the  corporation  and  all 
stockholders. 

24.  In  an  action  under  sees.  3237-3239,  Stats.  1898,  it  appeared  that 

plaintiff  had  agreed  to  the  salary  paid  the  defendant  officers 
of  a  corporation,  but  under  a  promise  that  he  (plaintiff)  should 
receive  a  consideration.  Held,  that  plaintiff  could  not  be  heard 
in  a  court  of  equity,  either  in  his  own  behalf  or  that  of  the 
corporation,  to  challenge  such  salary,  at  least  up  to  the  time 
of  a  rescission. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Waeben  D.  Tarrant,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  an  interlocutory  judgment  of  the 
circuit  court  for  Milwaukee  county.  The  case  was  commenced 
October  10,  1902,  by  the  respondent,  vice-president  and  di- 
rector of  the  William  Bergenthal  Company,  under  sees.  3237- 
3239,  Stats.  1898.  The  issues  involved  appear  by  the  find- 
ings of  fact.    The  court  found  as  facts,  substantially: 

(1)  That  in  April,  1879,  the  William  Bergenthal  Com- 
pany was  incorporated  under  the  laws  of  Wisconsin,  with  a 
board  of  three  directors,  and  a  capital  stock  of  $100,000,  di- 
vided into  1,000  shares  of  $100  each,  and  was  authorized  to 
carry  on  the  business  of  distilling,  redistilling,  and  rectify- 
ing alcoholic  spirits,  and  of  wholesale  and  retail  liquor  busi- 
ness in  Milwaukee  and  elsewhere. 

(2)  Defendants  William  and  Anna  M,  Bergenthal  are  hus- 
band and  wife,  and  at  all  times  after  March  26,  1888,  Anna 
M.  Bergenthal  owned  604  shares  and  William  one  share  of 
stock,  and  were  two  of  the  three  directors.  William  Bergen- 
thal was  presid^t  and  treasurer  and  Anna  3f.  Bergenthal 
secretary  of  the  William  Bergenthal  Company.  Anna  M. 
Bergenthal  took  no  active  part  in  the  business,  but  William, 
by  virtue  of  holding  a  majority  of  the  board  of  directors  and 
the  principal  oflSices,  at  all  times  directed  and  dominated  the 
business  policy. 

(3)  March  26,  1888,  plaintiff  purchased  from  Anna  M. 
Bergenthal  159  shares  of  the  capital  stock  of  the  William 
Bergenthal  Company  for  $17,490,  paying  $1,590  down  and 
executing  to  Anna  M.  Bergenthal  four  notes  of  $3,975  each, 
with  interest  at  six  per  cent,  payable  annually,  running  two, 
three,  four,  and  five  years  respectively.  Plaintiff  also  depos- 
ited the  159  shares  of  stock  as  collateral  security  for  the  pay- 
ment of  interest  and  principal  on  these  notes  under  an  agree- 
ment that  the  dividends  upon  the  stock  should  be  applied  first 
to  interest  due  upon  said  notes,  the  earliest  maturing  notes 
first,  and  then  to  tlie  principal  in  the  same  order,  and  as  each 
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note  was  fully  paid  a  proportionate  amount  of  stock  should 
be  released  to  the  plaintiff,  but  until  surrendered  Anna  M. 
Bergenthal  should  have  the  right  to  vote  upon  said  stock  at 
all  meetings  of  the  stockholders. 

(4)  On  or  about  February  16,  1889,  the  William  Bergen^- 
thai  Company  held  the  note  of  one  William  F.  Bergenthal, 
one  of  its  stockholders,  for  $5,000,  and  other  retiring  stock- 
holders held  notes  of  said  corporation  for  $15,768,  and  said 
William  F.  Bergenthal  owed  the  corporation  $20,768  and  had 
176  shares  of  the  capital  stock  of  the  corporation  pledged  as 
collateral  security  to  said  debt.  Plaintiff  about  this  time  pur- 
chased fifty-nine  additional  shares  out  of  said  176  shares,  and 
agreed  to  pay  said  corporation  therefor,  which  together  with 
one  other  share  held  in  his  name  gave  him  sixty  shares  of  the 
capital  stock  of  the  corporation  fully  paid,  and  said  plaintiff 
was,  at  the  time  of  the  commencement  of  this  action,  ajid 
since  March  26,  1888,  the  other  director  and  vice-president 
of  the  corporation,  and  held  one  share  of  stock  absolutely  and 
the  equity  in  159  shares  and  the  equity  in  said  sixty  shares  up 
to  the  time  of  payment,  which  was  the  26th  day  of  January, 
1903,  in  all  219  shares  of  the  par  value  of  $21,900,  but  really 
of  much  greater  value  on  account  of  the  large  surplus  herein- 
after mentioned.  That  plaintiff  was  engaged  during  all  this 
time  as  a  traveling  salesman  for  the  corporation  on  a  salary 
and  spent  most  of  his  time  on  the  road  traveling  in  Wisconsin, 
Michigan,  and  parts  of  Illinois  selling  liquors  to  retail  deal- 
ers, and,  although  attending  directors'  and  stockholders'  meet- 
ings and  to  some  extent  at  the  taking  of  annual  inventory,  was 
not  familiar  with  the  business  transactions  of  the  corporation 
in  detail  or  with  its  books  of  account 

(5)  June  16,  1888,  plaintiff  and  defendants  William  and 
Anna  M.  Bergenthal  entered  into  the  following  agreement : 

"Milwaukee,  June  16,  1888. 
"I  hereby  agree  to  give  Henry  Figge  three  and  one-half 
per  cent,  credit  as  his  interest  may  appear  in  the  William 
Bergenthal  Co.  for  interest  on  notes  given  to  Anna  M,  Bergenr 
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thai  upon  March  26,  1888,  until  the  time  I  shall  reduce  my 
salary  from  six  thousand  to  three  thousand  dollars  as  c^cer 
of  the  WiUiam  Bergenthal  Co. 

"William  Beboenthal. 
"I*  accept  the  above  agreement. 

"Anna  M.  Beeqenthal. 
"In  witness  of  Emilia  Pickrnton." 

After  March  26,  1888,  the  defendant  corporation,  through 
its  directors  William  and  Anna  M.  Bergenthal,  and  with  the 
consent  of  plaintiff,  carried  on  the  collection  of  the  principal 
and  interest  on  the  indebtedness  of  plaintiff  on  the  contracts 
of  March  26,  1888,  June  16,  1888,  and  February  16,  1889, 
by  crediting  certain  dividends  and  other  accounts  of  plaintiff 
with  said  corporation  to  plaintiff  on  the  books  of  the  corpora- 
tion and  debiting  him  with  moneys  paid  by  said  corporation 
on  said  notes,  and  plaintiff  was  credited  witli  a  portion  of 
said  three  and  one-half  per  cent,  under  the  contract  of  June 
16,  1888,  and  the  parties  to  said  contract  of  June  16,  1888, 
understood  that  the  three  and  one-half  per  cent,  should  be 
computed  on  the  face  value  of  the  plaintiff's  stock,  $21,900, 
and  entered  credits  \o  him  accordingly. 

(6)  The  principal  trade  of  defendant  corporation  was  in 
whiskies  in  barrels.  Whiskies  after  being  distilled  are  deliv- 
ered to  the  United  States  and  by  it  inspected,  gauged,  and 
put  into  bonded  warehouses,  and  warehouse  receipts  issued  to 
the  distiller,  which  are  known  as  United  States  bonded  ware- 
house receipts,  and  the  whisky  represented  thereby  is  bought 
and  sold  by  indorsement  and  transfer  of  such  receipts.  All 
whisky  lawfully  on  the  market  must  have  originally  come 
from  some  bonded  warehouse  of  the  United  States.  The  first 
market  value  of  new  distilled  whisky  is  from  twenty  to  fifty 
cents  per  gallon,  and  the  gallon  tax  of  the  United  States 
thereon  is  $1.10  per  gallon,  based  upon  the  number  of  gallons 
shoAvn  by  the  gauge  made  by  the  United  States  at  the  time  of 
reception  into  the  warehouse,  less  estimated  allowance  for 
shrinkage  up  to  seven  years.  The  gallon  tax  and  other  charges 
must  be  paid  before  the  whisky  can  bo  removed  from  the 
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United  States  warehouse.  Since  1894  whiskies  cannot  be 
left  in  United  States  warehouses  longer  than  eight  years,  and 
St  the  end  of  that  time  must  be  taken  out  and  the  gallon  tax 
and  other  charges  paid,  unless  the  whisky  is  intended  for  ex- 
portation to  foreign  countries,  in  which  case  it  must  be  taken 
out  at  the  end  of  eight  years,  but  the  gallon  tax  need  not  be 
paid.  On  whisky  imported  into  the  United  States  which  was 
previously  exported  there  is  a  customs  duty  of  $1.10  per  ' 
gallon.  Prior  to  1894,  when  the  bonded  warehouse  period 
was  three  years,  a  custom  sprang  up  of  exporting  American- 
made  whiskies  to  Europe  just  before  expiration  of  permissible 
bonded  warehouse  period,  and  storing  them  in  European  ware- 
houses, not  with  the  intention  of  selling  in  Europe,  but  of  im- 
porting back  to  the  United  States  when  the  owner  would  be 
able  to  pay  the  gallon  tax  thereon,  thus  postponing  the  time 
of  payment  to  the  United  States  of  the  gallon  tax,  and  this 
practice  has  continued  after  the  bonded  warehouse  period  was 
extended  to  eight  years,  but  the  practice  has  fallen  off  and  is 
unprofitable  where  whiskies  have  remained  a  long  time  in  Eu- 
rope. AMiisky  in  barrels  shrinks  in  quantity,  and  this  adds 
to  cost  of  carrying  it  but  improves  it^  quality.  After  eight 
years  improvement  in  value  or  quality  is  not  equal  to  loss  in 
quantity  and  cost  of  carrying.  Old  whiskies  are  very  costly 
by  reason  of  losses  of  shrinkage,  storage,  investment  in  taxes, 
and  other  expenses,  and  the  market  therefor  is  limited  com- 
pared with  the  market  for  newer  whiskies.  Old  whiskies  are 
liable  to  be  lost  by  accidental  leakage  or  rendered  worthless 
by  acquiring  a  woody  taste  from  contact  with  the  inside  of 
insufficiently  charred  barrels.  Besides  postponement  of  time 
of  pa^Tnent  of  gallon  tax  an  advantage  results  from  exporting 
to  Europe  in  that  the  quantity  upon  which  customs  duty  is 
paid  is  the  actual  quantity  contained  in  the  barrel,  but  this 
advantage  is  insufficient  to  offset  losses  from  year  to  year  after 
the  whisky  is  about  eight  years  old.  Whisky  after  being  taken 
out  of  the  United  States  bonded  warehouses  and  the  gallon 
tax  paid  must  either  be  mM,  carried  in  owner's  store,  or  car- 
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ried  in  private  warehouses  at  fixed  charges  for  storage  and 
insurance,  and  the  latter  warehouses  are  known  as  "free  ware- 
houses" in  contradistinction  to  the  bonded  warehouses  of  the 
United  States.  Defendant  Willmm  Bergenthal,  dominating 
the  business  of  the  corporation  since  January  1,  1889,  so  in- 
creased the  unsold  stock  of  goods  on  hand  that  the  amount 
and  value  of  whisky  carried  in  private  warehouses  increased 
from  nothing  on  January  1,  1889,  to  $52,825.81  on  January 
1,  1904.  The  amount  expoi:ted  and  remaining  in  warehouses 
in  Europe  increased  from  $2,345.18  on  January  1,  1889,  to 
$117,932.85  on  January  1,  1904.  The  liabilities  of  the  cor- 
poration increased  from  $44,127.89  on  January  1,  1889,  ta 
$100,190.76  on  January  1, 1904.  The  annual  sales  decreased 
from  $335,356.14  for  the  year  ending  January  1,  1889,  to 
$216,356.42  foi  the  year  ending  January  1,  1904,  and  the 
amount  of  merchandise  in  bonded  warehouses  and  in  store  at 
Hilwaukee  was  also  increased.  January  1,  1904,  the  surplus 
carried  by  the  corporation  in  merchandise  and  accounts  and 
bills  receivable  over  and  above  debts  and  capital  stock  was 
$276,936.74,  and  the  fiscal  condition  of  the  corporation  Jan- 
uary 1, 1904,  according  to  valuations  carried  on  the  books  wa» 
as  follows : 

Resources, 

Cash  on  hand  and  In  bank |14,329  7i 

Real  estate,  fixtures,  bills  receivable,  and  outstanding 
accounts,  etc 116,633  43 

Merchandise  in  store  and  in  warehouse  on  which  gallon 
tax  is  paid    158,000  76 

Merchandise  in  United  States  bonded  warehouses  sub- 
ject to  gallon  tax   86,172  33 

Merchandise  exported  to  Europe  subject  to  gallon  tax     117,932  85 

1493,069  11 
Liabilities. 

To  capital  stock   1100,000  00 

To  bills  and  accounts  payable,  with  accrued 
interest,  taking  Anna  M.  BergenthaVs  pri- 
vate account  as  it  appears  on  the  books     100,190  76     200,190  76^ 

Surplus    1292,878  3S 
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On  account  of  the  peculiarities  of  the  wholesale  liquor  busi- 
ness, losses  and  expense  incident  to  carrying  large  stocks  of 
old  whiskies,  insufficient  market  therefor,  and  expense  of  ship- 
ping to  Europe,  the  carrying  and  accumulation  of  such  large 
surplus  stodc  is  particularly  injurious  to  the  business  of  the 
defendant  corporation  and  must  result  in  loss,  and  the  longer 
it  is  carried  the  greater  apparently  such  loss  will  be.  William 
Bergenthal  J  having  knowledge  of  the  fact  that  plaintiff's  stock 
was  in  pledge  under  contract  referred  to  and  liable  to  be  re- 
leased by  payment  of  dividends,  and  knowing  that  defendant 
corporation  had  too  large  a  surplus  stock,  that  its  debts  were 
increasing,  and  that  it  was  not  an  advantage  to  the  other  stock- 
holders to  carry  such  large  surplus,  continued  to  increase  such 
surplus  and  prevented  further  dividends,  and  still  continued 
his  salary  at  $6,000,  and  refused  to  credit  the  three  and  one- 
half  per  cent  on  plaintiff's  notes.  Such  credits  and  dividends 
as  were  made  were  divided  up  and  made  partly  on  each  note 
without  reference  to  time  of  maturity.  Such  acts  by  William 
Bergenthal  were  with  fraudulent  intent  while  he  occupied  the 
fiduciary  relation  to  the  plaintiff  of  president  and  represented 
the  plaintiff  and  dominated  the  business  of  the  corporation 
through  himself  and  his  wife  constituting  a  majority  of  the 
board  of  directory  and  controlling  offices  of  the  corporation. 

(7)  Since  March  26,  1888,  defendant  William  Bergenthal 
has  annually  drawn  a  salary  of  $6,000  and  Anna  M,  Bergen- 
thai  $500.  Both  salaries  were  fixed  by  the  board  of  directors,. 
William  and  Anna  M.  Bergenthal  constituting  a  majority,, 
and  with  the  conditional  consent  of  plaintiff  as  evidenced  by 
the  agreement  of  June  16,  1888.  Anna  M.  Bergenthal  per- 
formed no  substantial  duties  for  the  corporation,  nor  kept  its 
records  in  person. 

(8)  From  March  26,  1888,  there  was  kept  on  the  books  of 
the  corporation,  under  direction  of  WUliam  Bergenthal,  an 
account  current  between  Anna  M.  Bergenthal  and  the  defend- 
ant corporation,  which  consisted  of  charges  made  against  her 
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for  miscellaneous  items  of  indebtedness  on  aocoimt  of  moneys 
of  the  corporation  paid  out  by  the  company  for  her  and  deb- 
ited to  her,  and  on  the  other  side  of  a  great  number  of  credits, 
cash,  merchandise,  and  sundries  in  favor  of  Anna  M.  Bergen- 
thai,  which  account  was  the  record  of  mutual  dealings  between 
the  corporation  and  Anna  M.  Bergenthal  incurred  by  the 
parties  mth  the  intention  and  expectation  of  offsetting  one 
against  the  other,  and  was  in  its  substantial  nature  a  mutual 
open  account  current  between  Anna  M.  Bergenthal  and  the 
William  Bergenthal  Company,  kept  under  the  direction  of 
William  Bergenthal,  and  Anna  M.  Bergenthal  was  not  fa- 
miliar with  the  transactions  therein  contained,  although  sanc- 
tioning the  same  by  acquiescence. 

(9)  March  2,  1891,  without  the  knowledge  of  plaintiff  or 
any  other  officer,  director,  or  stockholder  of  defendant  corpo- 
ration, William  Bergenthal  executed  and  delivered  to  the 
Merchants'  Exchange  Bank  of  Milwaukee  a  note  of  the  corpo- 
ration for  $16,74:7.96,  and  on  that  day  received  credit  on  the 
books  of  the  bank  for  said  amount  in  favor  of  the  corporation; 
This  amount  was  immediately  and  surreptitiously  checked 
out  by  the  corporation,  acting  through  William  Bergenthal, 
for  the  use  of  Ajina  M,  Bergenthal,  and  the  items  of  credit 
to  the  corporation  of  $16,747.96,  the  avails  of  the  note,  and 
the  checks  withdrawing  the  same  were  intentionally  omitted 
from  the  books  of  account  of  the  corporation,  so  that  the  books, 
although  kept  in  detail  and  particularity  in  general,  show 
neither  the  receipt  nor  the  disbursement  of  said  sum,  or  any 
part  thereof,  until  years  later.  The  note  was  a  demand  note, 
and  was  carried  by  the  bank  against  the  corporation  from 
March  2,  1891,  to  July  1,  1893,  when  it  was  renewed  and 
Avas  tlien  carried  from  July  1,  1893,  to  December  2,  1893, 
when  $1,247  was  paid  by  said  corporation  and  charged  to 
Aijna  M,  Bergenthal  in  her  account,  and  the  remaining 
$15,500  was  renewed  in  notes  executed  by  the  corporation  to 
the  bank  and  carried  as  its  debt  until  after  Anna  M.  Bergen- 
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thai  had  acquired  eredits  against  said  corporatioiL  for  the  pro- 
ceeds of  the  malt  exchanged  by  her  September  29,  1894,  at 
which  time  the  $15,500  of  outstanding  indebtedness  on  said 
note  was  debited  to  her  in  her  ae(9ount  as  an  item  of  cash  paid 
by  the  corporation  to  the  bank  for  her.  The  corporation  paid 
interest  on  this  note  and  charged  such  items  of  interest  to* 
Anna  M.  Bergenthcd  in  said  mutual  accoimt  current 

(10)  At  the  close  of  the  year  1891  the  books  of  the  corpo- 
ration showed  Anna  M.  Bergenthal  a  creditor  to  the  amount 
of  $4,706.25,  while  if  the  avails  of  the  discount  of  said  note 
of  March  2,  1891,  had  been  charged  to  her  she.  would  have 
been  a  debtor  to  the  corporation  to  the  amount  of  $12,041.74, 
and,  notwithstanding  this,  interest  was  allowed  her  during 
said  year  on  a  pretended  credit  balance  in  her  favor  in  the- 
mutual  accoimt  current  as  if  she  were  continuously  a  creditor 
of  said  corporation.  In  subsequent  years  the  avails  of  said 
note  were  not  charged  to  her,  so  that  the  amount  of  her  in- 
debtedness to  the  corporation  as  appeared  by  her  accoimt  was 
much  less  than  it  would  have  been  had  such  charges  been 
made.  Such  indebtedness  to  the  corporation  was  fraudulently 
concealed  by  William  and  Anna  M.  Bergenthal  from  all  the 
stockholders.  Plaintiff  did  not  know  until  about  the  time  of 
the  commencement  of  this  action  that  the  indebtedness  of 
Anna  M.  Bergenthal  at  any  time  exceeded  the  amount  shown 
by  said  mutual  account  on  the  books  of  the  corporation.  Jan- 
uary 1,  1892,  there  came  to  the  notice  of  plaintiff  a  demand 
for  interest  from  the  bank  on  a  note  on  which  the  corporation 
appeared  to  be  held  as  surety  or  indorser.  He  remonstrated 
with  William  Bergenthal,  but  did  not  know  that  the  corpora- 
tion had  received  anv  monev  on  said  note,  or  that  Arina  M. 
Bergenthal  had  drawn  out  the  avails  of  the  discount  of  said 
note  from  said  corporation,  or  that  it  was  not  charged  to  her,, 
but  believed  the  matter  had  been  taken  up  by  her  and  the  cor- 
poration released,  and  did  not  know  that  the  corporation  con- 
tinued for  any  length  of  time  on  the  note,  or  that  said  note 
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was  renewed  by  the  corporation,  or  carried  into  the  other  biUs 
payable,  or  any  of  the  facts  and  circumstances  relative  to  the 
fraudulent  omissions  of  said  sum  from  the  account  of  Anna 
M.  Bergenihal  or  from  the  books  of  the  corporation,  but  be- 
lieved that  the  corporation  had  temporarily  signed  as  surety 
in  some  form  or  as  accommodation  indorser  a  note  for  Anna 
M.  Bergenihal.  After  making  objection  he  understood  and  be- 
lieved that  the  obligation  had  been  taken  up  by  Anna  M.  Ber- 
genthaZ, 

(11)  The  defendant  corporation  had  for  some  time,  through 
WiMiam  Bergenihal,  purchased  rye  upon  commission  of  one 
cent  per  bushel  for  Kentucky  distillers,  and  had  on  its  books 
a  "Rye  account,"  and  William  Bergenihal  frequently  bought 
rye  in  the  name  of  Anna  M.  Bergenihaij  advanced  therefor 
the  money  of  the  corporation,  and  charged  the  same  to  Anna 
M.  Bergenihal,  At  the  close  of  the  year  1893  Anna  M.  Ber- 
genihal had  a  large  amount  of  barley  on  hand  which  she  could 
not  sell  at  cost,  and,  acting  through  William  Bergenihal,  in 
the  early  part  of  1894  had  this  barley  malted,  paying  for  such 
malting  with  the  money  of  the  defendant  corporation,  but 
debiting  the  amount  to  Anna  M.  Bergenihal  in  said  mutual 
account  current  For  several  years  William  Bergenihal  in 
his  annual  reports  to  the  stockholders  deprecated  the  large  ac- 
cumidation  of  surplus  merchandise,  and  he  knew  it  was  not 
for  the  interest  of  the  corporation  to  load  up  further  with  ad- 
ditional merchandise  and  incur  liability  for  the  gallon  tax, 
but,  notwithstanding  this,  he  exchanged  said  barley  malt  be- 
longing to  Anna  M.  Bergenihal  with  distillers  for  whiskies 
of  the  inspection  of  1894  to  the  amount  of  more  than  1,000 
barrels  then  in  United  States  bonded  warehouses  subject  to 
the  gallon  tax,  giving  Anna  M.  Bergenihal  credit  therefor  to 
the  amount  of  $21,000  in  her  mutual  account  current,  and, 
after  she  had  obtained  credit  from  this  source  in  her  account, 
he  caused  to  be  charged  to  her  said  $15,500  of  the  bills  pay- 
able of  the  corporation  on  September  29,  1894.    More  than 
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775  barrels  of  this  whisky  are  still  on  hand,  and  most  of  it 
has  been  shipped  to  Europe.  William  Bergenthal  used  said 
rye  account  to  conceal  the  transaction  relative  to  the  barley 
malt  on  the  books  of  the  corporation  by  crediting  whisky  re- 
ceived in  exchange  for  the  malt  in  account  with  Anna  M. 
Bergenthal  under  designation  "Eye  account." 

(12)  In  the  spring  of  1895  plaintiff  discovered  that  the 
malt  owned  by  Anna  M.  Bergenthal  had  been  exchanged  for 
whisky  and  the  whisky  turned  over  to  the  corporation,  and 
then  protested,  whereupon  William  Bergenthal,  for  himself 
and  Anna  M.  Bergenthal,  agreed  to  rescind  the  malt  transac- 
tion and  take  the  whisky  so  exchanged  for  malt  off  the  hands 
of  the  corporation,  and  thereafter  repeated  said  agreement 
until  February,  1901,  at  which  time  the  gallon  tax  was  due, 
when  he  repudiated  such  agreement,  and  for  the  first  time 
claimed  that  the  corporation  must  keep  the  whisky  and  pay 
Anna  M.  Bergenthal  and  all  other  charges  and  taxes  thereon, 
that  the  carrying  of  said  whisky  involved  no  expense  to  the 
corporation  because  there  were  no  charges  thereon  until  it  was 
taken  out  of  the  United  States  bonded  warehouse,  and  no  pay- 
ments of  any  kind  made  by  the  corporation  on  any  of  said 
whisky  not  taken  out  of  said  bonded  warehouse  for  consump- 
tion, sale,  or  export,  and  the  whisky  in  bonded  warehouses 
was  represented  by  warehouse  receipts  up  to  the  time  it  was 
necessary  to  remove  it,  and  the  only  charge  up  to  that  time 
was  that  Anna  M.  Bergenthal  had  in  said  account  a  credit  for 
the  whisky  so  received  in  exchange  for  malt,  and  a  debit  given 
her  September  29,  1894,  for  the  moneys  pf  the  corporation 
which  she  had  drawn  out  in  March,  1891. 

(13)  In  1893,  while  the  defendant  corporation  was  in 
great  stress  for  money  and  did  not  have  sufficient  to  carry  on 
its  business,  it  was  aided  by  plaintiff  procuring  loans  from 
his  personal  friends. 

(14)  It  was  the  practice  of  the  defendant  corporation  to 
49ecure  its  bills  payable  to  the  bank  by  warehouse  receipts 
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through  a  form  of  collateral  note  commonlj  used  by  tjie  bank 
with  a  power  of  saie,  and,  in  order  to  enable  him  to  use  ware- 
house  receipts  of  the  corporation  as  collateral  security  to  the 
individual  indebtedness  of  Aima  Jf .  Bergenthai  to  said  bank^ 
William  Bergeiithal  caused  to  be  executed  to  said  bank  one 
of  said  collateral  notes  with  power  of  sale  for  $10,000  by 
himself  and  Anna  M,  Bergenthalj  but  for  a  part  of  the  in- 
debtedness owed  said  bank  by  the  corporation.  He  the» 
pledged  warehouse  receipts  of  the  corporation  as  collateral 
to  this  note,  and  caused  to  be  executed  by  himself  and  Anna 
M.  Bergenthai  another  note  to  the  bank  for  $10,000,  money 
borrowed  by  Anna  M.  Bergenthai  from  the  bank,  so  causing 
warehouse  receipts  of  the  corporation  to  be  held  as  collateral 
security  to  the  individual  indebtedness  of  Anna  M.  Bergen- 
thai to  the  amount  of  $10,000.  During  the  argument  of  this 
case  William  Bergenthai  procured  from  the  bank  a  release  of 
said  warehouse  receipts  as  collateral  to  said  $10,000  note  of 
Anna  M,  Bergenthai. 

(15)  While  the  trial  was  in  progress  William  Bergenthai 
caused  a  meeting  of  the  stockholders  to  be  held,  all  the  stock- 
holders at  that  time  being  plaintiff,  William  Bergenthai,  Anna 
M.  Bergenthai,  William  F.  Bergenthai,  and  one  Adelheid 
Grau,  a  relative  of  William  Bergenthai.  At  this  meeting  a  res- 
olution was  proposed,  against  the  protest  of  plaintiff,  attempt- 
ing to  ratify  and  confirm  tlie  exchange  of  malt  for  whisky,  and 
William  and  Anna  M.  Bergenthai  voting  a  majority  of  the 
shares  of  the  corporation  thereon  were  guilty  of  actual  fraud 
in  the  transactions  and  were  interested  parties.  Adelheid 
Grau  had  no  knowledge  of  the  facts  and  circumstances  con- 
cerning the  transaction  and  William  F.  Bergenthai  was  under 
the  control  and  domination  of  William  Bergenthai. 

(16)  May  29,  1902,  plaintiff  demanded  in  writing  of  de- 
fendants William  and  Anna  M.  Bergentlial  as  president, treas- 
urer, and  secretary  of  the  corporation,  that  the  surplus  mer- 
chandise be  reduced  by  immediate  sales  at  market  rates  and 
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applied  in  reduction  of  corporate  debts  and  as  dividends  to 
stockholders,  and  that  they  take  out  whisky  exchanged  for 
malt  to  the  amount  of  $37,000,  and  that  the  salaries  of  Will- 
iam and  Anna  M.  Bergenthdl  be  reduced.  June  9,  1902,  a 
special  meeting  of  the  directors  of  the  corporation  was  called 
by  William  Bergenthalj  at  which  he  announced  his  intention 
of  going  to  Europe,  and  resolutions  were  passed  excluding 
plaintiff  as  vice-president  from  any  control  of  or  action  in 
said  business  during  the  absence  of  William  Bergenthal. 
Plaintiff  was  present  at  said  meeting  and  endeavored  to  have 
resolutions  passed  reducing  the  surplus  stock,  reducing  the 
salaries  of  William  and  Anna  M.  Bergenthdl,  giving  the  vice- 
president  authority  in  the  absence  of  the  president,  and  re- 
quiring exchanged  whiskies  to  be  taken  off  the  hands  of  the 
corporation  by  William  and  Anna  M.  Bergenthal,  all  of  which 
were  refused  by  said  William  and  Anna  M.  Bergenthal,  al- 
though all  directors  were  present  It  is  not  and  was  not  the 
intention  of  William  and  Anna  M.  Bergenthal  to  take  said 
whiskies  off  the  hands  of  the  corporation,  or  any  part  thereof,, 
or  to  reduce  said  surplus  stock,  or  to  reduce  their  salaries,  or 
to  correct  said  accounts  in  any  particular.  On  February  14,, 
1903,  WiUiamfh  Bergenthal,  as  president  of  said  company,  dis- 
charged plaintiff  from  the  employment  of  said  company  by 
attempting  to  cut  down  his  salary,  and  plaintiff  thereafter 
started  in  the  wholesale  liquor  business  on  his  own  accoimt 

(17)  WiUiamfh  and  Anna  M.  Bergenthal,  against  the  plaint- 
iff's objection,  procured  the  passage  of  a  resolution  at  the 
stockholders'  meeting  held  during  the  trial  of  this  action,  to 
the  effect  that  the  attorney's  fees  of  the  defendants  in  this  ae- 
tion  be  paid  out  of  the  funds  of  the  corporation,  and  that  they 
have  been  paying  such  attorney's  fees. 

As  conclusions  of  law: 

(1)  That  all  transactions  respecting  the  note  of  March  2, 
1891,  and  its  renewals  and  the  exchange  of  malt  for  whisky 
were  fraudulent  and  void ;  that  the  pledge  of  warehouse  ro- 
VoL.  130—39 
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ceipts  of  the  corporation  as  security  for  the  individual  indebt- 
edness of  Anna  M.  Bergenthal  and  the  transactions  connected 
therewith  were  fraudulent  in  law;  that  the  resolution  passed 
at  the  meeting  of  stockholders  during  the  trial  of  this  action 
attempting  to  ratify  the  exchange  of  malt  for  whisky  is  void. 

(2)  That  tiie  plaintiff  is  entitied  to  have  the  salaries  of 
William  and  Anna  M.  Bergenthal  reduced  to  a  reasonable 
amount^  or  to  have  credits  agreed  to  be  made  on  notes  to  Anna 
M,  Bergenthal  in  the  order  agreed  upon,  and  that  the  court 
would  determine  the  relief  to  be  given  upon  the  coming  in  of 
the  referee's  report 

(3)  Plaintiff  is  entitled  to  a  decree  tiiat  the  corporation 
reduce  its' surplus  merchandise  on  hand  and  in  Europe  by  re- 
quiring Anfia  M.  Bergenthal  to  take  off  tiie  hands  of  tiie  cor- 
poration whiskies  which  it  received  from  her  as  a  result  of 
the  barley-malt  transaction,  and  to  surcharge  and  correct  her 
account  accordingly,  and  to  recover  from  her  whatever  she 
owes  the  corporation. 

(4)  The  court  reserves  until  the  coming  in  of  the  referee's 
report  the  question  of  necessity  and  extent  of  reduction  of 
surplus  merchandise  in  European  warehouses  necessary  to 
proper,  prudent  business  management,  leaving  a  reasonable 
discretion  in  the  board  of  directors. 

(5)  The  question  of  whether  William  and  Anna  M.  Ber- 
genthal account  for  and  refund  moneys  paid  out  of  corporate 
funds  in  defense  of  this  action  held  in  abeyance  until  the 
coming  in  of  the  referee's  report,  but  plaintiff  is  entitled  to 
have  amounts  so  paid  out  ascertained  upon  reference,  and  is 
entitied  to  an  injunction  restraining  WUliam  and  Anna  M. 
Bergenthal  from  further  paymcpit  and  from  using  the  credit 
•or  warehouse  receipts  or  other  property  of  the  corporation  on 
private  account 

(6)  That  this  cause  be  referred  by  interlocutory  decree  to 
some  person  to  be  agreed  upon  or  appointed  by  the  court,  to 
take  evidence  upon  the  questions  reserved  and  state  accounts 
And  report  to  the  court,  and  that  the  referee  shall  report  the 
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reasonable  market  value  of  the  services  of  Willicun  and  Anna 
M.  Bergenthal  and  the  amount  each  has  received,  and  ascer- 
tain and  report  the  amount  which  should  be  credited  to  Anna 
M.  Bergenthal  under  agreement  of  June  16,  1888 ;  also  take 
evidence  upon  and  respecting  Anna  M.  BergenihaVs  private 
account  on  the  books  of  the  corporation ;  and  further  ascertain 
and  report  the  amount  in  gallons,  the  value  of  and  the  amount 
necessary  to  be  paid  for  expenses  and  customs  duty  in  getting 
back  into  the  United  States  all  merchandise  of  said  corpora- 
tion in  European  warehouses  and  the  price  at  which  the  same 
can  be  sold  in  the  ftiarket,  and  ascertain  and  report  what  part, 
if  any,  of  the  present  stock  of  merchandise  of  defendant  cor- 
poration on  hand  over  and  above  that  carried  in  European 
warehouses  ought  to  be  sold  and  converted  into  money  and  ap- 
plied on  debts  and  dividends  of  said  corporation,  and  ascer- 
tain and  report  other  things  specified  in  this  conclusion. 

(7)  The  court  further  finds  that  the  statute  of  limitations 
pleaded  is  no  bar  to  the  action,  and  that  plaintiff  has  not  been 
guilty  of  laches,  but  reserves  its  decision  until  the  coming  in 
of  the  referee^s  report  as  to  whether  the  statute  of  limitations 
may  be  a  bar  to  any  claim  which  might  then  be  made  to  re- 
cover the  salary  of  William  Bergenthalj  which  he  received 
more  than  six  years  prior  to  the  commencement  of  the  action. 

Judgment  was  entered  in  favor  of  the  plaintiff  in  accord- 
ance with  the  findings  of  fact  and  conclusions  of  law.  Ex- 
<septions  were  duly  filed,  and  an  appeal  taken  from  the  judg- 
ment to  this  court. 

For  the  appellants  there  were  briefs  by  Oeorge  Sylvester, 
attorney,  and  Miller,  Mack  &  Fai/rchild,  of  counsel,  and  oral 
argument  by  Mr.  A.  W.  Fairchild  and  Mr.  Sylvester. 

For  the  respondent  there  was  a  brief  by  Timlin  &  Glides- 
man,  and  oral  argument  by  W.  H.  TimHru 

The  following  opinion  was  filed  November  7,  1906 : 

Kebwik,  J.  The  controversy  arising  upon  this  appeal  so 
far  as  we  regard  it  necessary  to  consider  the  questions  pre- 
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sented  may  be  classified  in  a  general  way  under  the  following 
heads:  (1)  The  note  transaction;  (2)  the  malt  and  whisky 
transaction;  (3)*  salaries  of  William  and  Anna  M.  Bergen- 
thai;  (4)  pledge  of  warehouse  receipts;  (5)  statute  of  lim- 
itations; (6)  reduction  of  merchandise;  (7)  attorney's  fees 
paid  out  of  corporate  funds.  The  findings  of  fact  present 
a  complete  history  of  the  questions  involved,  and  there  is,  with 
few  exceptions,  but  little  dispute  upon  the  facts.  The  find-^ 
ings  respecting  fraud  upon  the  part  of  the  defendants  are 
based  more  upon  inferences  drawn  from  admitted  facts  than 
from  findings  upon  the  controverted  questions  of  fact. 

1.  It  is  undisputed  that  Anna  M.  Bergenthal  received  the 
avails  of  the  $16,747.96  note,  and  that  it  was  not  charged  to 
her  until  long  after  it  was  received,  as^  found  by  the  court ; 
but  it  is  also  established  beyond  question  that  she  paid  the 
full  amount  of  the  note,  together  with  interest.  True,  the 
transaction  was  not  regularly  entered,  and  if  it  had  been  the 
account  of  Anna:  M.  Bergenthal  would  have  appeared  differ- 
ently on  the  books,  as  found  by  the  court:  there  would  have 
been  a  large  debit  against  her,  which  did  not  appear.  But 
we  are  unable  to  see  how  the  corporation  was  in  any  way  in- 
jured by  the  irregular  bookkeeping.  The  avails  of  the  note 
simply  did  not  appear  on  the  account  of  Anna  M.  Bergen- 
thal with  the  corporation,  but  she  paid  the  interest  by  being 
charged  in  her  account  with  the  company  as  \he  same  was 
paid  upon  the  original  note  as  well  as  upon  all  renewals.  The 
loan  was  considered  and  treated  as  her  loan,  and  aside  from 
the  irregular  bookkeeping  there  seems  to  have  been  no  attempt 
to  conceal  the  facts  from  any  one.  In  addition  to  paying  the 
interest  as  it  fell  due  upon  the  original  note  and  all  renew- 
als thereof,  Anna  M.  Bergenthal  paid,  December  2,  1893,. 
$1,247.96,  leaving  a  balance  of  $15,500,  which  was  on  Sep- 
tember 29,  1894,  paid.  So  it  appears  that  the  whole  amount 
of  this  note  and  interest  was  paid  by  Anna  M.  Bergenthal, 
and  the  only  burden  assumed  by  the  corporation  was  that  of 
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loaning  its  credit  in  consequence  of  being  a  party  to  the 
note,  and  it  does  not  appear  that  it  was  in  any  way  injured 
by  so  doing.  Counsel,  however,  claims  that  the  transaction 
amounted  in  effect  to  the  loaning  of  the  money  of  the  corpo- 
ration to  Anna  M.  Bergenthal^  and  that  it  was  entitled  to  in- 
terest thereon.  This  contention,  however,  is  not  supported  by 
the  evidence.  It  is  perfectly  clear  that  the  money  was  bor- 
rowed at  the  bank  for  the  use  and  benefit  of  Anna  M.  Bergen- 
thal, and  immediately  upon  the  execution  of  the  note  the 
whole  amount  was  taken  by  her  and  the  note  given  therefor 
always  regarded  as  her  obligation.  It  was  in  effect  a  loan 
from  the  bank  for  her  use.  Had  the  company  paid  the  in- 
terest to  the  bank,  of  course  Anna  M,  Bergervthal  would  then 
be  obligated  to  it  for  such  interest,  and  the  principal  if  paid 
by  it.  It  is  argued  that  if  the  avails  of  this  note  had  been 
charged  to  Anna  M,  Bergenthal  she  would  have  hed  a  much 
larger  debit  in  her  account  with  the  corporation,  and,  under 
the  mode  of  doing  business  and  system  adopted  and  carried 
on,  would  be  paying  interest  upon  such  debt.  But  it  was  en- 
tirely immaterial  to  the  corporation  whether  she  paid  interest 
to  it,  and  it  paid  interest  to  the  bank,  or  whether  she  paid  the 
interest  direct  to  the  bank.  The  result  to  the  corporation 
would  be  precisely  the  same.  The  effect  of  the  bookkeeping 
respecting  this  loan  was  that  the  note  transaction  was  kept 
off  the  account  of  Anna  M,  Bergenthalj  and  she  piiid  the  in- 
terest and  principal,  and  the  corporation  lost  nothing  finan- 
cially by  the  transaction.  The  court  found,  however,  that  the 
money  was  taken  surreptitiously  from  the  bank,  and  that  the 
transaction  was  fraudulent.  We  do  not  think  this  finding  is 
supported  by  the  evidence.  The  history  of  this  note  transac- 
tion as  established  by  the  evidence  shows  that  the  irregularity 
of  bookkeeping  was  with  no  fraudulent  intent.  It  is  quite 
obvious  that  if  the  purpose  was  to  misappropriate  the  money 
of  the  corporation  a  different  course  would  have  been  pursued. 
The  note  and  the  renewals  were  carried  as  thfe  loan  of  Anna 
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M.  Bergenthalj  and,  although  the  money  was  not  charged  to 
her  when  she  received  it,  it  was  treated  in  all  transactions 
thereafter  as  her  loan  and  the  note  as  her  obligation,  and 
never  considered  or  treated  as  an  obligation  of  the  company. 
When  the  first  interest  fell  due  the  bookkeeper  was  informed 
by  William  BergenthdL  that  the  note  was  the  obligation  of 
Anna  M.  Bergenthal  and  not  that  of  the  company  and  the  in- 
terest was  accordingly  charged  to  her,  and  aU  subsequent  in- 
stalments of*  interest  as  they  fell  due  were  charged  to  her  in 
her  account  on  the  books  of  the  corporation.  So  it  is  not  easy 
to  see  how  William  or  Anna  M.  Bergenthal  could  have  had 
any  fraudulent  purpose  in  mind  or  any  intent  to  injure  the 
William  Bergenthal  Company.  While  resulting  in  irregular 
and  improper  bookkeeping,  it  worked  out  precisely  the  same 
as  though  the  avails  of  the  note  had  at  the  time  of  discount 
been  charged  to  Anna  M.  Bergenthal. 

2.  The  court  found  that  the  so-called  malt  transaction  was 
fraudulent,  but  we  fail  to  discover  any  evidence  establishing 
fraud.  The  court  below  obviously  drew  inferences  of  fraud 
from  the  nature  of  the  transaction  and  course  of  dealing 
which  we  think  are  not  warranted  by  the  evidence.  There  is 
no  evidence  that  the  sale  was  not  open  and  fair  and  at  a  rea- 
sonable market  price.  There  can  be  no  doubt  but  that  Will- 
iam and  Anna  M.  Bergenthal,  because  of  their  fiduciary  re- 
lation to  the  corporation  as  oflScers  and  directors,  owed  the 
highest  good  faith,  diligence,  and  endeavor  to  promote  the  in- 
terest of  the  William  Bergenthal  Company,  but  they  were  not 
prohibited  from  selling  their  property  to  the  corporation,  pro- 
vided the  transaction  was  open  and  fair.  William  and  Arrna 
M.  Bergenthal  constituted  a  majority  of  the  directors  and  offi- 
cers of  the  corporation.  Their  acts,  therefore,  in  dealing  with 
it  must  be  closely  scrutinized.  But  after  careful  examination 
of  the  evidence  we  fail  to  find  anything  tending  to  show  that 
they  did  not  so  act  in  the  utmost  good  faith.  In  1894  Anna 
M.  Bergenthal,  through  William  Bergenthal,  sold  to  the  cor- 
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poration  1,161  barrels  of  whisky  which  had  been  received  in 
exchange  for  malt  owned  by  her,  and  she  was  given  credit 
on  her  account  for  said  whisky  at  a  fair  market  value,  so 
the  company,  by  the  transaction,  was  buying  whisky  at  its 
fair  market  value.  Such  a  transaction,  although  carried  out 
through  the  directors  in  disposing  of  their  own  property  to 
the  corporation,  is  valid.  Spaulding  v.  North  Mil  T.  S.  Co. 
106  Wis.  481,  81  N.  W.  1064;  Milwaukee  C.  8.  Co.  v.  Dexter, 
99  Wis.  214,  74  K  W.  976 ;  Franey  v.  Warner,  96  Wis.  222, 
71  K  W.  81;  TwifirLick  Oil  Co.  v.  Marhwry,  91  U.  S.  587 ; 
Richardson's  Exr  v.  Green,  133  TJ.  S.  30,  10  Sup.  Ot  2B0. 
The  sale  was  not  only  for  the  fair  market  value,  but  was  open 
and  the  transaction  entered  upon  the  books  and  known  to  the 
stockholders.  The  plaintiff  admits  that  he  had  knowledge  of 
the  transaction  as  early  at  least  as  1895,  but  claims  at  that 
time  he  objected  and  that  William  Bergenthal  promised  to 
take  the  whisky  off  the  hands  of  the  corporation,  but  nothing 
was  done  to  carry  out  such  alleged  promise  from  1895  to 
1902.  Moreover,  during  this  time  the  company  was  buying 
whisky  from  other  parties.  In  the  purchase  from  Anna  M. 
Bergenthal  the  company  simply  pursued  its  customary  busi- 
ness policy,  bought  the  whisky  at  a  fair  market  price,  and 
entered  the  transaction  respecting  it  on  the  books  of  the  cor- 
poration. Under  such  circumstances  there  can  be  no  infer- 
ence of  fraud.  La/vassar  v.  Washhume,  50  Wis.  200,  6  N.  W. 
516 ;  Baumann  v.  Lupinshi,  108  Wis.  451,  84  K  W.  836 ; 
Bumharh  v.  Burrtham,  119  Wis.  509,  97  N.  W.  176. 

It  is  argued  that  the  company  was  overstocked  with  whisky 
at  the  time  of  the  purchase  from  Anna  M.  Bergenthal,  and 
that  William  Bergenthal  so  understood  and  said  in  his  report 
to  the  stockholders,  in  consequence  of  which  the  condition  of 
the  company  was  deplorable;  but  an  examination  of  the  re- 
ports and  correspondence  referred  to  shows  that  the  complaint 
was  based  largely  upon  the  falling  off  of  sales,  and  not  upon 
bad  business  policy  in  the  purchase  of  whisky.    As  appears 
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from  the  evidence,  William  Bergenthal  purchased  the  whisky 
in  question  from  Anna  M,  Bergenthal  for  the  corporation, 
and  on  March  2,  1891,  credited  to  her  upon  the  books  of  the 
corporation  $15,500  in  payment  for  such  whisky,  which  was 
the  balance  due  upon  the  $16,747.96  note  and  its  renewals. 
William  Bergenthal  obviously  regarded  this  purchase  as  good 
business  policy,  and  there  is  no  evidence  to  show  that  it  was 
not  as  fair  and  open  and  upon  as  fair  terms  as  purchases  of 
whisky  from  other  parties.  So  it  must  follow  that,  if  any 
mistake  was  made  which  worked  injury  to  the  corporation,  it 
resulted  from  error  of  judgment  and  not  from  any  fraud  on 
the  part  of  William  BergerUhal.  There  is  abundance  of  evi- 
dence that  in  view  of  the  nature  of  the  company's  trade  the 
purchase  and  holding  of  large  quantities  of  whisky  was  good 
business  policy.  But,  whether  this  be  true  or.  not/ courts  can- 
not, in  the  absence  of  fraud,  engage  in  regulating  the  conduct 
of  the  business  of  corporations  against  the  wishes  of  a  ma- 
jority of  the  directors  and  stockholders,  so  long  as  the  cor- 
poration is  acting  within  the  scope  of  its  powers.  As  said  in 
Gamble  v.  Queens  Co.  W.  Co.  123  N.  Y.  91,  99,  25  N.  E. 
202: 

"It  is  not,  however,  every  question  of  mere  administration 
or  of  policy  in  which  there  is  a  difference  of  opinion  among 
the  stockholders  that  enables  the  minority  to  claim  that  the 
action  of  the  majority  is  oppressive,  and  which  justifies  the 
minority  in  coming  to  a  court  of  equity  to  obtain  relief.  yGen- 
erally  the  rule  must  b^  that  in  such  cases  the  will  of  the  ma- 
jority shall  govern.  [J?he  court  would  not  be  justified  in  in- 
terfering even  in  doubtful  cases,  where  the  action  of  the  ma- 
jority might  be  susceptible  of  different  constructions^  To 
warrant  the  interposition  of  the  court  in  favor  of  the  minority 
shareholders  in  a  corporation  or  joint-stock  association,  as 
against  the  contemplated  action  of  the  majority,  where  such 
action  is  within  the  corporate  powers,  a  case  must  be  made 
out  which  plainly  shows  liiat  such  action  is  so  far  opposed  to 
the  true  interests  of  the  corporation  itself  as  to  lead  to  the 
clear  inference  that  no  one  thus  acting  could  have  been  in- 
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fluenced  by  any  honest  desire  to  secure  such  interests,  but  that 
he  must  have  acted  with  an  intent  to  subserve  some  outside 
purpose,  regardless  of  the  consequences  to  the  company  and  in 
a  manner  inconsistent  with  its  interests.  Otherwise  the  court 
might  be  called  upon  to  balance  probabilities  of  profitable  re- 
sults to  arise  from  the  carrying  out  of  the  one  or  the  other 
of  difFerent  plans  proposed  by  or  on  behalf  of  different  share- 
holders in  a  corporation,  and  to  decree  the  adoption  of  that 
line  of  policy  which  seems  to  it  to  promise  the  best  results,  . 
or,  at  least,  to  enjoin  the  carrying  out  of  the  opposite  policy/ 
This  is  no  business  for  any  court  to  follow."  Theis  v.  Durr, 
125  Wis.  651,  104  K  W.  985 ;  2  Clark  &  M.  Priv.  Corp. 
544  (a),  and  cases;  Leslie  v,  Lorillard,  110  N.  Y.  519,  18 
]Sr.  E.  363 ;  Hawes  v.  Oaklcund,  104  U.  S.  450 ;  Rothwell  v. 
Robinson,  44  Minn.  538 ;  Shww  v.  Davis,  78  Md.  308,  28  Atl. 
.619;  Waldohorough  v.  K.  &  L.  B.  Co.  84  Me.  469,  24  Atl. 
942 ;  Pratt  v.  Pratt,  Read  &  Co.  33  Conn.  446. 

The  court  found  that  the  resolution  passed  ratifying  this 
malt-whisky  transaction  was  fraudulent,  that  William  and 
iinna  M.  Bergenthal  were  interested  parties,  and  that  Wilt- 
tarn  dominated  the  stockholders  and  directors.  But  all  the 
stockholders,  except  plaintiff,  voted  for  the  resolution.  Fur- 
thermore, the  transaction  appeared  on  the  books  of  the  cor- 
poration from  the  time  of  sale  and  appeared  continuously  in 
the  treasurer's  report,  and  was  approved  at  each  annual  meet- 
ing by  at  least  a  majority  of  the  stockholders.  Besides,  part 
of  the  whisky  was  sold  long  before  this  action  was  brought. 
It  is  quite  clear  from  the  evidence  that  had  the  agreement 
referred  to  in  the  statement  of  facts  respecting  the  payment 
to  plaintiff  of  three  and  one-half  per  cent  on  his  note  to  Anna 
M.  Bergenthal  been  complied  with,  this  action  would  not 
have  been  instituted,  and  that  plaintiff's  real  purpose  in  so 
doing  was  not  to  forward  the  interest  of  the  corporation  but 
his  own.  So  it  can  hardly  be  said  that  plaintiff  occupies  the 
position  of  an  innocent  stockholder  so  as  to  bring  him  within 
the  right  to  invoke  the  aid  of  a  court  of  equity  when  all  other 
stockholders  are  opposed  to  the  maintenance  of  the  action. 
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3.  An  annual  salary  of  $6,000  to  William  BergenthaZ,  pres- 
ident of  the  corporation,  and  $500  to  Anna  M,  Bergenthal, 
secretary,  have  been  paid  since  1888.     These  salaries  have 
been  annually  allowed  by  all  the  stockholders,  including  re- 
spondent   After  the  commencement  of  this  action  and  in 
1903  respondent  presented  a  resolution  to  reduce  the  presi- 
dent's salary  to  $3,000  and  the  secretary's  to  $25,  which  reso- 
lution was  defeated  by  a  vote  pf  781  to  219  shares,  and  the 
salaries  were  again  placed  at  $6,000  and  $500  respectively, 
as  formerly.     True,  respondent  had  an  agreement  with  WUl- 
iam  and  Anna  M.  Bergenthal  that  he  should  receive  three  and 
one-half  per  cent,  upon  his  interest  in  the  William  Bergenthal 
Company  so  long  as  William  Bergenthal's  salary  remained 
at  $6,000.    It  seems  to  be  conceded  by  counsel  for  respondent 
that  this  agreement  was  void  as  against  public  policy,  and 
there  is  very  respectable  authority  so  holding.     Ottemsey  v. 
Cooh,  120  Mass.  501;  Fennessy  v.  Ross,  5  App.  Div.  342, 
39  N.  Y.  Supp.  323.     Obviously,  respondent's  objection  is 
not  that  the  salary  of  the  president  is  too  high,  but  that  the 
president  and  secretary  have  failed  to  keep  their  agreement 
to  pay  him.  three  and  one-half  per  cent,  upon  his  interest  in 
the  William  Bergenthal  Company  while  the  salary  remained 
so  fixed.    Whether  respondent  has  any  claim  for  the  three  and 
one-half  per  cent  cannot  be  determined  in  this  action.     This 
is  a  personal,  not  a  corporate,  claim,  and  not  one  contemplated 
or  authorized  by  sees.  3237-3239,  Stats.  1898,  under  which 
this  action  is  brought.    South  Bend  C.  S.  P.  Co.  v.  Oeo.  C. 
Cribb  Co.  97  Wis.  230,  72  N.  W.  749 ;  Gores  v.  Day,  99  Wis.  * 
276,  74  N.  W.  787;  Jenkins  v.  Bradley,  104  Wis.  540,  552, 
80  N.  W.  1025 ;  Killen  v.  Barnes,  106  Wis.  546,  82  N.  W. 
536.    The  court  below  found  that  the  respondent  is  entitled 
to  have  the  salaries  of  William  and  Anna  M.  Bergenihai  re- 
duced or  else  have  credit  on  his  notes  as  agreed,  and  that  the 
court  should  determine  which  relief  be  granted  on  the  coming 
in  of  the  referee's  report     All  the  stockholders,  including  re- 


19]  JANUAET  TERM,  1907.  61» 

Eigge  V.  Bergenthal,  130  Wis.  594. 

spondent^  having  voted  to  fix  the  salaries  at  $6,000  and  $500 
respectively,  from  1888  down  to  the  commencement  of  the  ac- 
tion, respondent  cannot  now  be  heard  in  a  court  of  equity  on 
behalf  of  the  corporation  in  an  action  to  reduce  them  because 
of  a  personal  grievance  of  his  own.  KiUen  v.  Barnes j  supra; 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W.  909.  In  1 
Morawetz,  Priv.  Corp.  (2d  ed.)  §  262,  it  is  said: 

"There  is,  however,  evident  propriety  in  refusing  to  allow 
a  shareholder  to  sue  on  account  of  a  wrong  which  he  has  vol- 
untarily acquiesced  in  and  condoned,  even  although  the  cor- 
poration might  sue  for  his  benefit  The  plaintiff  under  these 
circumstances  would  have  no  meritorious  cause  of  complaint, 
and  he  would  be  allowed  to  share  in  the  benefits  of  a  recovery 
by  the  corporation,  merely  because  it  would  be  impossible  to 
separate  his  interest  from  the  interests  of  the  other  sharehold- 
ers. If  the  remaining  shareholders  should  subsequently  ac- 
quiesce in  the  transaction  the  corporation  itself  would  be 
bound  and  the  entire  cause  of  complaint  be  barred.  Individ- 
ual shareholders  who  have  acquiesced  should  at  least  be  dis- 
qualified from  suing-  where  the  other  shareholders  and  the 
company  through  its  agents  have  taken  no  steps  to  assert  its 
rights." 

4.  William  and  Anna  M.  Bergenthdl  executed  on  Novem- 
ber 6,  1901,  t«vo  notes  of  $10,000  each  to  the  First  National 
Bank  of  Milwaukee.  The  makers  received  the  avails  of  one 
of  these  notes,  and  the  proceeds  of  the  other  were  received  by 
the  William  Bergenthal  Company  and  credited  to  it  on  the 
books  of  the  company.  To  secure  one  of  these  notes  the  mak- 
ers deposited  103  shares  of  the  capital  stock  of  the  William 
Bergenthal  Compwruy  owned  by  Anna  M.  Bergenthal.  To  se- 
cure the  other  were  deposited  warehouse  receipts  of  the  Will- 
iam Bergenthal  Company  for  1,414  barrels  of  whisky.  The 
regular  form  of  collateral  note  used  by  the  bank  containing 
the  provision  that  the  collateral  was  deposited  as  collateral 
"for  the  payment  of  this  or  any  other  direct  or  indirect  liabil- 
ity or  liabilities  of  ours  to  said  bank,  due  or  to  become  due, 
that  may  be  hereafter  contracted  or  existing,  however  ac^ 
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quired  by  said  bank,"  was  given.  This  form  of  note  in  legal 
effect  made  the  warehouse  receipts  collateral  to  the  note,  tie 
proceeds  of  which  William  and  Anna  M.  Bergenlhal  received. 
During  the  trial  the  bank  executed  and  delivered  an  instru- 
ment canceling  so  much  of  this  collateral  agreement  as  pro- 
vided that  the  warehouse  receipts  be  applied  or  held  as  secu- 
rity for  any  individual  indebtedness  of  the  makers.  The  court' 
below  found  that  the  pledge  of  these  warehouse  receipts  was 
fraudulent  in  law,  and  that  plaintiff  was  entitled  to  an  in- 
junction restraining  William  and  Anna  M.  Bergenthal  from 
using  the  credit  or  property  of  the  corporation  for  private  pur- 
poses. We  cannot  discover  from  the  evidence  that  there  was 
any  intention  to  defraud  in  the  pledge  of  the  warehouse  re- 
ceipts. It  seems  the  clause  making  them  collateral  to  individ- 
ual indebtedness  was  an  unconscious  error,  promptly  corrected 
when  discovered,  and  it  does  not  appear  that  the  company  was 
injured  thereby.  There  is  nothing  in  the  evidence  indicating 
that  defendants  threatened  or  intend  to  use  the  company's 
credit  fraudulently  or  to  its  injury,  and  under  such  circum- 
stances the  injunction  should  not  have  been  awarded.  Cobb  v. 
Smith,  16  Wis.  661;  Quin  v.  Havenor,  118  Wis.  53,  94  N. 
W.  642. 

6.  Whether  the  note  transaction  or  the  malt  and  whisky 
transaction  resulted  in  any  wrong  to  the  corporation,  or 
whether  the  findings  of  fact  in  regard  thereto  are  supported 
by  the  evidence,  we  deem  wholly  immaterial,  because  it  is 
clear  that  if  any  cause  of  action  ever  existed  respecting  these 
claims  the  same  is  barred  by  the  statute  of  limitations.  Con- 
ceding these  transactions  to  have  been  fraudulent,  there  can  be 
no  doubt  the  William  Bergenthal  Compamy  could  immediately 
after  the  sale  of  the  whisky  to  the  corporation  have  repudiated 
the  transaction  and  sued  at  law  for  damages,  or  brought  an 
action  in  equity  to  avoid  the  sale  and  to  restore  the  corporation 
to  its  former  rights,  and  either  action  would  have  been  barred 
in  six  years  from  the  time  the  right  of  action  accrued.  Buttles 
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t\  De  Banin,  116  Wis.  323,  93  K  W.  6 ;  Boyd  v.  Mut  F.  Asso. 
116  Wis.  165,  90  N.  W.  1086,  94  N.  W.  171 ;  Pietsch  v.  Mil- 
broth,  123  Wis.  647,  101  N.  W.  388,  102  K  W.  342;  Kme 
V.  Bloodgood,  7  Johns.  Cli.  90.  Where  the  remedy  at  law  and 
that  in  equity  are  concurrent  upon  the  same  state  of  facts  the 
action  in  equity  is  barred,  irrespective  of  the  discovery  of  the 
facts  constituting  the  fraud,  when  the  action  at  law  is  barred. 
But  where  the  action  is  one  for  relief  upon  the  ground  of 
fraud  in  a  case  which  was  on  or  before  the  28th  day  of  Febru- 
ary, 1857,  solely  cognizable  by  a  court  of  chancery,  the  cause 
of  action  is  not  deemed  to  have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  facts  constituting  the  fraud.  Subd. 
7,  sec.  4222,  Stats.  1898.  The  right  of  action,  therefore,  hav- 
ing accrued  at  least  as  early  as  1895  is,  in  any  event,  governed 
by  the  six-year  statute,  and  was  barred  in  1902  when  this 
action  was  commenced.  We  think  the  action  before  us  is  one 
for  relief  upon  the  ground  of  fraud  in  a  case  where  law  and 
equity  have  concurrent  jurisdiction,  and  is  governed  by  Boyd 
V.  MuL  F.  Asso.,  supra,  and  Pietsch  v.  Milbrathj  supra.  But 
if  it  be  conceded,  as  claimed  by  counsel  for  respondent,  that 
the  action  is  one  cognizable  solely  by  a  court  of  equity,  we 
cannot  see  how  the  respondent  is  in  any  better  position,  since 
in  such  case  the  cause  of  action  would  be  barred  within  six 
years  after  the  discovery  of  the  facts  constituting  the  fraud, 
under  subd.  7,  sec.  4222,  Stats.  1898.  As  we  understand  the 
argument  of  counsel  for  respondent  it  is  claimed  that  the  par- 
ticular kind  of  action  here  brought  is  not  one  falling  within 
the  concurrent  jurisdiction  of  law  and  equity,  because  ante- 
cedently to  the  statutes  upon  the  subject  the  jurisdiction  was 
vested  exclusively  in  courts  of  chancery  and  has  always  so 
continued,  and  that  the  power  given  by  sec.  3237,  Stats.  1898, 
is  such  power  as  can  only  be  exercised  by  a  court  of  equity. 
But  subd.  7,  sec.  4222,  Stats.  1898,  is  expressly  made  to  apply 
generally  to  causes  of  action  which  before  the  Code  were 
solely  cognizable  by  a  court  of  chancery,  where  the  relief 
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flought  was  upon  the  ground  of  fraud,  and  makes  the  limita- 
tion six  years  after  the  discovery  of  the  facts  constituting  the 
fraud.  So  it  seems  to  us  that,  upon  any  theory  of  the  case, 
the  action  must  be  barred,  and  we  are  unable  t6  see  that  it 
would  make  any  difference  whether,  in  an  action  brought  un- 
der this  statute  against  a  corporation,  various  and  different 
<5auses  of  action  might  be  asserted,  provided  in  such  action 
the  right  of  recovery  was  primarily  based  upon  fraud  and  the 
relief  sought  upon  that  ground.  Of  course,  in  the  case  at  bar 
the  right  to  any  of  the  relief  prayed  for  must  necessarily  de- 
pend upon  whether  the  officers  of  the  corporation  were  guilty 
of  fraud.  The  alleged  cause  of  action  to  reduce  the  salaries 
and  the  claims  made  in  consequence  of  the  so-called  note  trans- 
action and  malt-whisky  transaction  are  based  upon  fraud,  and 
the  relief  sought  in  the  action  respecting  accounting,  reduc- 
tion of  stock,  and  appointment  of  receiver  are  incidental  to  the 
question  of  fraud.  So  the  cause  of  action  here  must  stand  or 
fall  upon  the  question  of  fraud. 

But  it  is  argued  that  because  of  the  fiduciary  relation  exist- 
ing between  the  corporation  and  its  officers,  and  the  system  of 
mutual  charges  and  credits  kept  between  the  corporation  and 
Arrna  M.  Bergenlhal,  the  right  of  action  did  not  accrue  in  fa- 
vor of  the  corporation  until  not  only  a  demand  had  been  made, 
but  there  was  a  refusal  or  neglect  of  the  agent  to  comply  with 
the  demand,  and  that  ''here  no  demand  could  have  been  made 
by  the  corporation  and  there  was  no  refusal  until  1902."  It  is 
established  in  the  case,  however,  that  the  directors  and  at  least 
a  majority  of  the  stockholders,  including  the  respondent, 
knew  of  the  alleged  fraud  as  early  as  1895,  the  dealings 
respecting  the  malt  and  whisky  transaction  and  the  salary 
transaction  being  the  ones  upon  which  respondent's  right  of 
action,  if  any^  rested.  There  is  evidence  that  in  1895  and 
thereafter  the  respondent  made  complaint  respecting  the  malt- 
whisky  transactiiHi,  and  that  defendant  William  Berget^ 
thai  promised  to  take  the  whisky  off  the  hands  of  the  oorpo- 
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ration,  but  that  this  was  never  done,  and  the  fraud,  if 
any  existed,  was  discovered  as  early  as  1895,  and  upon  any 
theory  of  the  statute  of  limitations  the  right  of  action  then 
accrued.  The  contention  made  by  counsel  for  respondent 
that  the  right  of  action  did  not  accrue  until  demand  and  re- 
fusal in  a  case  like  the  one  at  bar  has  been  repudiated  by 
this  court  Boyd  v.  Mvi.  F.  Asso.  116  Wis.  155,  90  K  W. 
1086,  94  K  W.  171;  Buttles  v.  De  Baim,  116  Wis.  323, 
93  K  W.  5 ;  Pietsch  v.  Milbrath,  123  Wis.  647,  101  N".  W. 
388,  102  N.  W.  342.  The  cases  cited  by  counsel  for  re- 
spondent upon  the  proposition  that  an  action  by  the  princi- 
pal for  accounting  is  not  barred  so  long  as  the  fiduciary  rela- 
tion continues  are  not  applicable.  They  rest  mainly  upon 
the  doctrine  that  concealment  of  fraud  postpones  the  opera- 
tion of  the  statute,  or  upon  some  other  relation  existing  be- 
tween the  agent  and  principal  which  prevents  the  bringing  of 
notice  home  to  the  principal,  in  actions  solely  cognizable  by 
courts  of  equity.  K<me  v.  Bloodgood,  7  Johns.  Oh.  90 ;  Teas- 
ley  V.  Bradley,  110  Ga.  497,  35  S.  E.  782 ;  Wilson  v.  MUler 
(Va.)  51  S.  E.  837;  McHarry  v.  Irvinfs  Ex'r,  85  Ky.  322,  3 
S.  W.  374, 4  S.  W.  800 ;  Coxe  v.  Hwnlsville  0.  L.  Co.  106  Ala. 
373, 17  South.  626;  DanvUle,  H.  &  W.  22.  Co.  v.  Ease  (Pa.) 
39  AtL  301.  Some  of  the  cases  cited  by  counsel  for  respondent 
hold  that  while  the  agent  is  in  the  performance  of  his  duty  his 
possession  of  money  or  property  is  presumed  to  be  rightful 
and  subordinate  to  the  rights  of  the  principal,  and  the  statute 
does  not  begin  to  run  until  demand  is  made.  But  these  cases 
can  have  no  application  here,  where  the  action  is  based  upon 
fraud  of  which  the  corporation  had  actual  notice  and  the 
facts  show  that  the  acts  of  the  agent  are  utterly  inconsistent 
with  an  innocent  construction.  Buttles  v.  De  Baun,  116  Wis. 
323,  93  N.  W.  5 ;  Pietsch  v.  Milbrath,  123  Wis.  647,  101  K 
W.  388,  102  K  W.  342.  The  contention  that  the  action  is  to 
recover  upon  a  mutual  open  account  current  cannot  be  sus- 
tained.   The  action  is  based  up<Hi  fraud  and  not  upon  con- 


624  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

Figge  V.  Bei^gfenthal,  130  Wis.  594. 

tract,  to  which  the  limitation  of  sec.  4226  applies.  This  sec- 
tion manifestly  has  reference  to  an  action  contractual  in  its 
nature^  based  upon  an  obligation  to  pay  the  balance  due  upon 
an  open  account  We  think  it  clear  that  sees.  3237-3239, 
Stats.  1898,  under  which  this  action  is  brought,  are  not  based 
upon  any  right  to  enforce  a  contract  obligation  against  tiie 
corporate  officers.  So  the  only  claims  here  which  constitute 
any  basis  whatever  for  an  action  under  sees.  3237-3239  were 
barred  by  the  statute  of  limitations  at  the  time  of  the  com- 
mencement of  this  action. 

6.  We  think  that  no  reduction  of  merchandise  should  be 
ordered.  We  have  heretofore  referred  to  the  doctrine  that 
business  policy  or  wisdom  of  officers  of  a  corporation,  when 
free  from  fraud  and  not  ultra  vires,  should  not  be  interfered 
with  by  courts  where  a  majority  of  the  stockholders  and  di- 
rectors favor  such  policy.  The  judgment  below  reserved  until 
the  coming  in  of  the  referee's  report  the  question  of  necessity 
and  extent  of  reduction.  The  record  does  not  present  such  a 
case  as  to  warrant  interference  by  the  court  There  is  no  suffi- 
cient evidence  to  warrant  the  finding  that  the  stock  was  car- 
ried fraudulently  or  for  any  unlawful  purpose.  On  the  con- 
trary there  is  ample  evidence  to  support  a  finding  that  it  was 
good  business  policy  to  pursue  the  course  adopted.  Respond- 
ent admits  that  the  question  is  one  of  business  policy.  Such 
matters  must  be  settled  by  the  stockholders.  As  said  in  Dur- 
fee  V.  0.  C.  &  F.  R.  Co.  5  Allen,  230  : 

"It  may  be  stated  as  an  indisputable  proposition  that  every 
person  who  becomes  a  member  of  a  corporation  aggregate  by 
purchasing  and  holding  shares  agrees  by  necessary  implica- 
tion that  he  will  be  bound  by  all  acts  and  proceedings  within 
the  scope  of  the  powers  and  authority  conferred  by  the  char- 
ter, which  shall  be  adopted  or  sanctioned  by  a  vote  of  the  ma- 
jority of  the  corporation,  duly  taken  and  ascertained  accord- 
ing to  law.  This  is  the  unavoidable  result  of  the  fundamental 
principle  that  the  majority  of  the  stockholders  can  regulate 
and  control  the  lawful  exercise  of  the  powers  conferred  on  a. 
corporation  by  its  charter." 
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The  authorities  are  quite  uniform  that  in  the  lawful  affairs 
of  a  corporation  it  must  be  left  to  govern  itself  as  to  the  wis- 
dom or  policy  of  pursuing  one  course  or  another  in  the  con- 
duct of  its  business.  And  to  what  extent  stock  shall  be  ac- 
cumulated is  ordinarily  within  the  discretion  of  the  managing 
officers  of  the  corporation.  Morey  v.  Fish  Bros.  W.  Co.  108 
Wis.  520,  84  N.  W.  826 ;  THmble  v.  Am.  8.  B.  Co.  61  K  J. 
Eq.  340,  48  Atl.  912 ;  N.  Y.,  L.  E.  &  W.  R.  Co.  v.  Nichols, 
119  U.  S.  296,  7  Sup.  Ct  209 ;  Park  v.  Orant  L.  Works,  40 
]Sr.  J.  Eq.  114,  3  Atl.  162 ;  McNab  v.  McNab  <&  H.  Mfg.  Co. 
62  Hun,  18,  16  N.  Y.  Supp.  448;  Burden  v.  Burden,  159 
K  Y.  287,  54  X.  E.  17 ;  Storrow  v.  T.  C.  C.  &  M.  Asso.  87 
Fed.  612.  We  fail  to  find  any  evidence  of  bad  faith  or  im- 
proper motive  in  the  accumulation  of  merchandise  or  man- 
ner of  carrying  it,  or  any  warrant  in  the  record  sufficient  to 
justify  the  court  in  interfering. 

7.  Respecting  the  payment  of  attorney's  fees  out  of  corpo- 
rate funds  in  the  defense  of  this  action  little  need  be  said. 
Clearly,  if  no  case  is  made  against  defendants  it  is  not  im- 
proper or  unjust  that  the  corporation  should  pay  for  the  de- 
fense of  the  action. 

It  follows  from  what  has  been  said  that  the  matters  grow- 
ing out  of  the  so-called  note  and  malt-whisky  transactions 
were  barred  by  the  statute  of  limitations  at  the  time  of  the 
commencement  of  this  action;  that  the  salaries  of  William 
and  Arma  M.  Bergenthal  were  allowed,  voted,  and  ratified 
by  all  the  stockholders  and  directors,  including  respondent, 
and  that  he  cannot  be  heard  to  question  them  in  this  action, 
and  that  his  claim  for  percentage  cannot  be  considered ;  that 
there  is  no  evidence  to  warrant  the  finding  of  fraud  in  the 
pledge  of  warehouse  receipts,  nor  sufficient  evidence  to  justify 
interference  by  the  court  in  reduction  of  merchandise ;  that 
the  corporate  funds  Tvere  lawfully  used  in  defense  of  this 
action.  The  respondent,  therefore,  has  no  cause  of  action,  and 
the  judgment  below  must  be  reversed. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
Vol.  130—40 
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versed,  and  the  cause  remanded  with  instructions  to  dismiss 
the  complaint. 

The  respondent  moved  for  a  rehearing. 

The  following  opinion  was  filed  February  19,  1907 : 

Kerwin|  J.  The  former  opinion  of  the  court  is  attacked 
by  the  learned  counsel  for  respondent  in  a  very  able  and  elabo- 
rate argument  upon  motion  for  rehearing.  It  is  the  duty  of  a 
court  of  last  resort  to  hear  with  patience  and  deliberately  con- 
sider argument  presented  for  the  purpose  of  convincing  it  that 
its  former  decision  was  wrong  and  should  be  corrected.  It  is 
quite  apparent  that  professional  zeal  has  led  counsel  for  re- 
spondent astray  in  many  of  the  points  urged  with  so  much 
confidence  in  the  argument  for  rehearing.  We  shall  not  at- 
tempt to  discuss  in  detail  the  numerous  points  made  upon 
the  argument.  We  do  not  disagree  with  coimsel  that  this  court 
should  not  ignore  the  rule  that  the  findings  of  the  court  below 
should  not  be  disturbed  "unless  against  the  clear  preponder- 
ance of  the  evidence.  The  error  of  counsel  on  this  point  con- 
sists, in  the  main,  in  treating  conclusions  of  law,  or  such  in 
effect,  found  in  the  trial  court's  decision,  as  conclusions  of 
fact,  and  also  in  failing  to  apply  the  rule  that  conclusions  of 
fact  reached  by  wrong  application  of  legal  principles  do  not 
fall  within  the  rule  which  counsel  claims  was  overlooked  by 
this  court  in  its  decision. 

When  the  trial  court  finds  the  facts  of  the  case  and  fol- 
lows such  findings  with  conclusions  contrary  to  what  is  legiti- 
mately deducible  from  such  facts,  to  the  effect  that  the  trans- 
action was  fraudulent,  harmful,  and  void,  and  this  court,  in 
effect,  reverses  such  conclusion,  it  cannot  be  said  that  the  rule 
invoked  has  any  application.  This  proposition  is  well  illus- 
trated by  counsel's  treatment  of  the  note  transaction.  The 
trial  court  found  this  transaction  fraudulent,  in  that  it  was 
corruptly  done  by  Anna  M,  Bergenilial  and  her  husband  to 
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the  advantage  of  Anna  M.  Bergenthcd  and  the  injury  of  the 
William  Bergenthal  Company.  We  could  not  reach  the  con- 
clusion arrived  at  by  the  court  below  upon  this  transaction, 
for  the  obvious  reason  that  the  undisputed  facts  show  that  no 
:such  conclusion  could  follow.  The  note  from  first  to  last  was 
treated  as  the  indebtedness  of  Anna  M.  Bergenthal,  and  was 
paid  by  her,  principal  and  interest,  without  any  damage  to 
lie  William  Bergenthal  Company.  We  do  not  mean  to  justify 
the  use  of  the  credit  of  the  company  by  Arma  M.  Bergenthal 
on  private  account,  or  irregularity  in  the  manner  of  keeping 
the  account  with  the  corporation.  But  it  does  not  appear  that 
such  conduct  did  in  any  way  injure  the  corporation,  nor  that 
ihe  parties  thereby  attempted  to  injure  the  corporation.  We 
regarded  the  proposition  so  plain  upon  the  undisputed  facts 
that  we  considered  the  mere  statement  of  it  in  the  former 
opinion  sufficient,  and  therefore  did  not  go  into  a  detailed 
statement  of  the  account.  But  counsel  in  their  brief  on  mo- 
tion for  rehearing  go  into  an  elaborate  discussion  of  the 
matter,  endeavoring  to  show  that  the  corporation  in  fact  lost 
by  the  transaction.  This  argument  is  based  upon  a  palpably 
erroneous  statement  of  the  account  between  Anna  M.  Bergen- 
thal and  the  corporation.  The  error  occurred  by  taking  the 
account  as  kqpt  on  the  books  of  the  corporation,  in  which  in- 
terest on  the  note,  as  the  same  was  paid  from  time  to  time  to 
the  bank,  was  charged  to  Anna  M.  Bergenthal,  with  interest 
on  each  item  from  the  date  of  payment  to  the  1st  day  of  the 
succeeding  January,  and,  without  eliminating  those  matters, 
changing  the  book  showings  of  her  indebtedness  at  the  begin- 
ning of  the  period  which  counsel  take  for  illustration  by 
charging  up  the  note  to  her,  and  then  charging  interest  there- 
on from  the  time  the  note  was  given  to  the  end  of  the  period, 
thus  debiting  Anna  M.  Bergenthal  with  double  interest  In 
that  way  a  loss  to  the  corporation  for  the  year  1891  of 
$833.34  is  easily  shown.  Correcting  the  error  thus  mani- 
festly made  by  charging  Anna  M,  Bergenthal  with  the  appar- 
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ent  loss  shown  by  the  erroneous  statement,  and  crediting  her 
back  with  the  interest  charged  in  her  account  on  account  of 
the  note,  we  have  this  result : 

Anna  M,  Bergenthal,  Dr. 

To  the  loss  claimed  |S33  34 

Cr. 

Interest  charged  August  3,  1901   |334  94 

Interest  on  same  to  January  1,  1902 8  2^ 

Interest  charged  October  31,  1901 251  22 

Interest  on  same  to  January  1,  1902 2  50. 

Interest  for  T)alance  of  the  year  charged  in  the 

account  the  succeeding  year 251  22 

Balance  credit  14  80 

1848  14      1848  14 

It  is  unnecessary  to  pursue  the  investigation  of  the  note 
transaction  further.  It  is  needless  to  say  that  a  continuation . 
of  the  accounting  to  the  end  would  show  the  same  result 
as  above  indicated,  namely,  no  loss  to  the  corporation.  The 
plain  fact  is  that  the  corporation  loaned  its  credit  to  Anna  M. 
Bergenthal.  She  paid  the  note  in  two  instalments  and  the  in- 
terest*as  it  fell  due,  and  the  amounts  were  paid  by  the  corpo- 
ration and  charged  to  her  at  the  respective  dates  when  paid. 

The  claim  made,  that  in  the  opinion  it  is  said  that  Anna  M. 
Bergenthal  received  credit  for  $15,500  March  2,  1891,  when 
it  should  have  been  September  29,  1894,  simply  calls  atten- 
tion to  a  clerical  error,  which  is  clearly  shown  to  be  such  by 
reference  to  other  parts  of  the  opinion.  The  second  paragraph 
of  the  opinion  refers  to  the  payment  of  the  principal  of  the 
note  in  two  instalments,  one  December  2,  1893,  of  $1,247.96, 
and  the  other  on  September  29,  1894,  the  date  March  2, 
1891,  of  credit  to  Anna  M.  Bergenthal  of  $15,500,  being  an 
error  which  is  apparent  on  the  face  of  the  opinion,  which,  as 
counsel  says,  should  be  September  29,  1894.  So  it  is  very 
clear  that  the  correction  of  Anna  M.  BergenthaVs  account  so 
as  to  charge  her  with  the  proceeds  of  the  note,  $16,747.96,  as 
of  March  2,  1891,  and  give  her  credit  for  interest  paid, 
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would  work  no  benefit  to  the  corporation.  It  is  also  clear  that 
no  wrong  to  the  corporation  was  intended  and  no  fraud  in- 
volving moral  turpitude  perpetrated.  That  no  loss  occurred 
to  the  corporation  through  the  note  transaction  is  susceptible 
of  absolute  demonstration. 

What  was  said  in  the  opinion  respecting  the  malt  trans- 
action is  based  on  the  law  that  a  business  transaction  between 
a  corporation  and  one  of  its  officers,  whereby  the  latter  sells  to 
or  buys  from  the  former,  is  not  absolutely  void,  or  even  void- 
able, under  all  circumstances.  It  is  not  to  be  classed  with  the 
transaction  of  an  administrator,  guardian,  or  executor  who 
buys  property  belonging  to  the  trust  estate.  The  authorities 
cited  in  the  original  opinion  are  ample  on  this  proposition. 
An  officer  of  a  corporation  may  sell  tothe  latter  so  long  as  he 
acts  openly  and  does  no  injury  to  the  corporation  and  the 
transaction  is  within  the  scope  of  the  corporate  business  of  the 
corporation.  It  is  true  that,  when  an  officer  of  a  corporation 
transacts  business  with  it  in  which  he  has  a  personal  interest, 
his  acts  should  be  carefully  scrutinized,  and,  if  it  appears  that 
the  object  of  his  dealings  was  for  the  purpose  of  gain  to  him- 
self and  loss  to  the  corporation,  or  the  dealing  was  rendered 
harmful  to  the  corporation  merely  because  the  transaction  was 
with  the  officer  instead  of  an  outside  party,  the  transaction 
should  not  be  upheld  if  seasonably  questioned,  Twin-Lick  Oil 
Co,  V.  Marbury,  91  U.  S.  587.  But  upon  the  undisputed  evi- 
dence no  case  is  made  which  would  warrant  a  court  in  up- 
setting the  malt  transaction.  The  policy  of  purchasing  whisky 
on  the  same  terms  and  at  the  same  market  price  was  estab- 
lished. The  corporation  was  engaged  in  the  purchase  from 
others,  and  wl\en  the  purchase  of  the  Anna  M.  Bergenthal 
whisky  was  made  the  company  was  pursuing  its  established 
business  policy.  There  was  no  duplicity  in  the  transaction 
with  Anna  M,  Bergenthal  and  no  preference  or  advantage 
given  her.  The  corporate  business  policy  of  buying  whisky  at 
that  time  was  settled.    It  was  not  adopted  for  the  purpose  of 
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buying  from  Anna  M,  Bergenthal,  but  for  buying  whisky 
generally,  and,  even  if  it  turned  out  to  be  bad  policy,  this 
alone  was  not  ground  for  repudiating  a  purchase  made  from 
Anna  M.  Bergenthal.  The  contract  must  stand  or  fall  on  the 
bona  fides  of  it,  and  not  on  whether  the  corporation  wins  or 
loses  by  it  because  of  good  or  bad  business  policy  on  the  part  of 
the  officers  of  the  corporation.  As  we  said  in  the  former  opin- 
ion, whether  the  note  transaction  or  the  malt  transaction  was 
of  such  a  character,  if  attacked  seasonably,  as  would  warrant  a 
court  in  setting  it  aside,  is  wholly  immaterial  here,  since  the 
cause  of  action  in  each  case  accrued  more  than  six  years  be- 
fore the  commencement  of  this  action  and  was  barred,  to  say 
nothing  of  laches  in  not  seasonably  moving  in  the  matter, 
which,  we  think,  alone  would  be  sufficient  to  defeat  the  pres- 
ent action.  Olenwood  Mfg.  Co.  v.  8yme,  109  Wis.  355,  85 
N.  W.  432.  Besides,  these  transactions  were  annually  ratified 
by  a  majority  of  the  stockholders.  Counsel  for  respondent 
contend  in  their  brief  on  this  motion  as  in  original  brief  that 
the  statute  does  not  run  because  the  account  is  a  mutual  ac- 
co\mt  current  We  said  in  former  opinion,  and  we  think 
rightly,  that  this  case  does  not  come  within  the  statute  gov- 
erning mutual  open  accounts  current  But  even  if  it  did  it 
would  still  be  barred,  because  the  Anna  M.  Bergenthal  ac- 
count was  stated  annually  with  the  corporation  and  a  balance 
struck,  and  the  matters  respecting  the  note  transaction  and 
malt  and  whisky  transaction  were  included  in  the  account 
stated  more  than  six  years  before  the  commencement  of 
this  action.  The  authorities  cited  by  appellant's  counsel  on 
original  hearing  are  ample  on  this  point  All  the  items  enter- 
ing into  these  disputed  matters  respecting  the  note  and  malt 
transactions  were  included  in  the  account  stated  between 
Anna  M.  Bergenthal  and  the  corporation  more  than  six  years 
before  the  action  was  commenced,  and  the  account  voted  on 
and  allowed  by  all  the  stockholders,  including  the  plaintiff, 
as  early  as  1894,  and  annually  thereafter.    Where  a  balance 
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in  a  mutual  account  cuirenrbetween  parties  is  stated,  the  six- 
year  statute  of  limitations  commences  to  run  as  to  the  transac- 
tions included  in  the  account  up  to  that  time.  Spring  v.  Ezra 
of  Gray,  6  Pet  151;  ToUnd  v.  Spraffue,  12  Pet  300;  Bcdrd 
V.  Crank,  98  Cal.  293,  33  Pac.  63 ;  Breckenridge  v.  Baltzeall, 
1  Ind.  333 ;  Brooke's  Adm'rs  v.  Shelly,  4  Hen.  &  M.  266 ; 
Schall  V.  Eisner,  58  Ga.  190 ;  Estes  v.  HamiltonrB.  S.  Co.  54 
Mo.  App.  543 ;  Union  Bank  v.  Knapp,  3  Pick.  96 ;  Belcher- 
town  V.  Bridgman,  118  Mass.  486 ;  Thompson  v.  Fisher,  13 
Pa.  St  310.  All  disputed  matters  respecting  the  note,  malt, 
and  whisky  transactions  were  included  in  the  account  as 
stated  between  Anna  if.  Bergenthal  and  William  BergerUhal 
Company,  defendant,  more  than  six  years  before  this  action 
was  commenced. 

In  respect  to  the  salary  matter,  we  said  in  former  opinion 
that  these  salaries  were  annually  allowed  by  the  'stockholders. 
This  statement  is  attadced.  We  think  this  statement  is  strictly 
correct  They  were  included  in  the  report  at  the  annual  meet- 
ings and  allowed.  It  is  elementary  law  that  an  officer  of  a 
corporation  while  acting  as  a  director  cannot  fix  his  own 
salary  so  as  to  bind  the  corporation  in  an  action  by  it  or  by  a 
nonconsenting  stockholder  in  its  name  challenging  the  validity 
of  the  salary.  But,  where  the  stockholders  ratify  the  salary  so 
fixed,  the  act  becomes  binding  on  the  corporation  and  all 
stockholders.  Here  plaintiff  agreed  to  the  salary,  but  under  an 
agreement  that  he  should  receive  a  consideration.  lie  cannot 
be  heard  in  a  court  of  equity  either  in  his  o^ti  behalf  or  that 
of  the  corporation  to  challenge  it,  at  least  up  to  the  time  of 
rescission.  Ifo  rescission  appears.  On  the  contrary,  the  plaint- 
iff insisted  up  to  the  time  this  action  was  brought,  and  so  far 
as  appears  is  still  insisting,  upon  the  three  and  one-half  per 
cent  on  his  interest.  Plaintiff  wanted  the  benefit  of  his  con- 
tract or  the  salaries  reduced.  And  the  court  below  found  that 
respondent  was  entitled  to  have  the  salaries  reduced  or  have 
credit  as  agreed,  and  that  the  court  on  the  coming  in  of  the 


632  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

Branette  v.  Korber,  130  Wis.  632. 

referee's  report  would  determine  which  relief  he  would  grant 
In  face  of  this  situation  clearly  the  plaintiff  has  no  standing 
in  a  court  of  equity  asking  for  reduction  of  the  salaries  of 
William  Bergenthai  and  Anna  M,  Bergenthal. 

We  shall  not  prolong  this  opinion  by  further  discussion. 
We  fully  appreciate  the  painstaking  care  with  which  the 
learned  trial  court  dealt  with  this  case  and  the  dignity  which 
should  be  accorded  to-  his  decision.  We  differ  with  the  trial 
court  mainly  on  questions  of  law  and  not  to  any  considerable 
extent  on  pure  matters  of  fact.  We  have  examined  with  pa- 
tience and  care  the  argument  of  counsel  for  respondent  upon 
this  motion,  but  have  been  unable  to  bring  ourselves  to  the 
conclusion  that  a  rehearing  should  be  granted. 

By  the  Court — The  motion  for  a  rehearing  is  denied  with 
$10  costs. 

Timlin,  J.,  took  no  part  in  the  decision  of  this  case. 


Brunette,  Respondent,  vs.  Norber;  Appellant 

January  12 — February  19,  1907, 

*Husl>and  and  wife:  Right  of  wife  to  acquire  property:  Tax  titles:  Ac- 
tions to  try  title:  Limitation  of  actions:  "Grantee,'* 

1.  A  married  woman  has  a  right  to  acquire  title  to  real  property  by 

accepting  a  warranty  deed  from  a  tax-title  grantee  and  paying 
therefor  from  her  own  separate  estate. 

2.  In  an  action  of  trespass  it  was  established  by  the  verdict  of  the 

Jury  and  the  undisputed  evidence  that  plaintiff,  a  married 
woman,  was  in  the  actual  possession  of  the  premises  in  dis- 
pute from  June  11,  1S9G,  the  time  a  void  tax  deed  was  recorded, 
down  to  and  including  January  24,  1906,  the  time  when  the  al- 
leged trespass  was  committed,  and  that  neither  defendant  nor 
any  person  under  whom  he  claimed  title  had  paid  any  taxes  on 
such  premises,  but  on  the  contrary  that  the  plaintiff  had  paid 
all  the  taxes  thereon  after  the   execution  of  the  tax  deed. 
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Sec.  1189^,.  Stats.  1898,  which  went  into  effect  September  1, 
1898,  proTides  that  "no  action  shall  be  brought  by  the  original 
owner  for  the  recovery  of  lands  purporting  to  be  conveyed  for 
the  nonpayment  of  taxes  by  a  deed  void  on  its  face  after  the 
expiration  of  five  years  from  the  date  of  the  recording  of  the 
tax  deed,  in  cases  where  the  grantee  in  the  tax  deed  shall  have 
taken  actual  possession  of  such  land  within  two  years  after 
such  recording  and  shall  have  actually  and  continuously  main- 
tained such  possession  to  the  end  of  such  period  of  five  years." 
Held,  that  plaintiff's  case  came  within  the  language  of  such 
statute,  and  established  her  title. 
3.  In  such  case  plaintiff  was  a  "grantee"  within  the  calls  of  sec. 
11891),  Stats.  1898,  although  she  was  not  named  as  such  in  the 
tax  deed,  but  only  as  grantee  in  a  warranty  deed  given  her  by 
the  person  to  whom  the  tax  deed  was  issued,  the  word  "grantee," 
in  sec.  1189  &,  being  governed  by  the  rule  of  construction  con- 
tained in  subd.  4,  sec.  4971. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  Samuel  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  action  of  trespass  commenced  January  24,  1906, 
to  recover  damages  for  cutting  grass  and  timber  on  the  lands 
described  between  September  1,  1905,  and  December  15, 
1905.  The  plaintiff  claims  title  to  such  lands  under  a  tax 
deed  issued  to  one  August  Ysebaert,  assignee  of  A.  L.  Gray, 
executed  June  10,  1896,  and  recorded  Jime  11,  1896,  and  a 
warranty  deed  from  said  August  Ysebaert  and  wife  to  the 
plaintiff,  executed  and  delivered  at  the  same  time  and  duly 
recorded  November  6,  1896,  and  actual  possession  under  said 
deeds  from  June  11,  1896,  down  to  the  commencement  of 
this  action.  The  defendant  answered  by  way  of  admissions, 
denials,  and  counter  allegations  to  the  effect  that  the  defend- 
ant and  the  heirs  at  law  of  one  Charlotte  Vieau  were  and  are 
the  owners  in  fee  and  in  possession  of  all  the  lands  described ; 
that  the  tax  deed  under  which  the  plaintiff  so  claims  title  was 
issued  by  the  city  of  Green  Bay,  and  recorded  more  than 
three  years  prior  to  the  commencement  of  this  action;  and 
that  the  plaintiff  has  not  been  in  the  actual  possession  of  said 
premises  or  any  part  thereof  for  three  years  successively  dur- 
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ing  the  five  years  next  after  the  recording  of  such  deed,  and 
during  such  time  the  defendant  had  been  in  the  actual  and 
continued  possession  as  such  owner,  and  hence  that  the  plaint- 
iff is  barred  from  maintaining  the  action;  that  for  more  than 
ten  years  prior  to  the  commencement  of  this  action  the  de- 
fendant and  his  grantors  had  owned  and  occupied  said  prem- 
ises under  color  of  title  upon  a  written  instrument,  and  had 
been  in  continued,  open,  and  notorious  possession  thereof  un- 
der color  of  title,  to  wit,  a  deed  from  the  original  owner  to 
M.  A.  Sellers,  dated  May  10,  1890,  and  from  the  heirs  at 
law  of  M.  A.  Sellers,  deceased,  to  defendant,  dated  July  1, 
1905. 

The  record  evidence  is  quite  voluminous.  A  number  of  ad- 
missions and  stipulations  were  made  by  the  respective  par- 
ties. Each  party  moved  to  have  a  verdict  directed  in  his  or 
her  favor,  except  that  the  question  of  damages  should  be  left 
to  the  jury.  After  considerable  parleying  between  the  court 
and  the  counsel  as  to  the  question  or  questions  to  be  sub- 
mitted to  the  jury,  counsel  for  the  defendant  stated : 

"We  ask  the  court  to  submit  to  the  jury  the  question 
whether  or  not  the  plaintiff  was  in  possession  of  the  premises 
in  dispute  during  the  summer  of  1905,  on  the  testimony  dur- 
ing the  season  of  1905,  including  the  time  that  the  alleged 
trespass  was  committed." 

The  court  thereupon  inquired  as  to  what  was  the  conflict 
in  the  testimony,  and  counsel  thereupon  stated  in  effect  that 
the  conflict  in  the  testimony  was  as  to  who  was  in  possession 
when  the  defendant  acquired  his  deed  and  took  peaceable  pos- 
session. The  court  thereafter  submitted  to  the  jury  this  ques- 
tion :  "Was  the  plaintiff,  Johanna  Brunette,  in  possession  of 
the  premises  in  question  when  the  defendant,  Peter  Norber, 
entered  on  the  same  in  September  and  December,  1905,  and 
cut  the  grass  and  trees  ?"  Answer  of  the  jury :  "Yes."  There- 
upon, and  "upon  the  law  and  undisputed  evidence  in  the  case, 
and  the  special  verdict  of  the  jury,  and  on  the  motion  of 
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the  plaintiff's  attorneys,"  it  was  thereby  "ordered  that  judg- 
ment be  entered  in  favor  of  the  above-named  plaintiff  and 
against  the  above-named  defendant  for  the  sum  of  $15  dam- 
ages, and  costs  and  disbursements  of  the  plaintiff,  to  be  taxed 
by  the  clerk."  From  the  judgment  entered  accordingly  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Sheridan  &  Evans 
and  John  F.  Watermolen,  and  oral  argument  by  Philip  Sheri- 
dan. 

For  the  respondent  there  was  a  brief  by  Neville  &  Tracy ^ 
and  oral  argument  by  John  E.  Tracy. 

Oassoday,  C.  J.  There  is  no  claim  that  the  defendant  was 
in  possession  of  tlie  premises  prior  to  the  time  he  obtained 
his  deed  dated  July  1, 1905,  mentioned  in  his  answer.  There 
was  some  question  as  to  whether  the  plaintiff  acquired  the 
tax  title  in  good  faith  or  in  collusion  with  her  husband  and 
for  his  benefit  It  is  undisputed,  however,  that  the  record 
title  under  the  tax  deed  was  taken  in  the  name  of  the  plaint- 
iff and  for  her  benefit,  and  that  she  paid  for  the  same  from 
her  own  separate  property.  It  is  conceded  that  such  tax  deed 
was  void  upon  its  face.  True,  there  is  evidence  tending  to 
prove  that  work  was  performed  on  the  land  for  the  plaintiff's 
husband,  but  it  also  appears,  and  is  undisputed,  that  the 
plaintiff  lived  thereon  and  paid  for  such  services.  Under  the 
repeated  rulings  of  this  court,  the  right  of  a  married  woman 
to  acquire  title  in  the  manner  indicated  cannot  be  seriously 
doubted.  Daijton  v.  Walsh,  47  Wis.  113,  2  N.  W.  65;  Ken- 
dall V.  Beaudry,  107  Wis.  180,  184,  83  N.  W.  314;  Kriz  r. 
Peege,  119  Wis.  105,  109,  95  N.  W.  108,  and  cases  there 
cited.  As  indicated  in  the  statement  of  facts,  the  jury  found 
that  the  plaintiff  was  in  possession  of  the  premises  when  the 
defendant  entered  upon  the  same  and  cut  the  grass  and  trees 
as  mentioned.  Such  finding  is  amply  supported  by  the  evi- 
dence.   The  value  of  such  grass  and  trees  appears  from  the 
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testimony  of  the  defendant  and  is  undisputed.  It  is  estab- 
lished by  the  verdict  of  the  jury  and  the  undisputed  evidence 
that  the  plaintiff  was  in  the  actual  possession  of  the  premises 
from  the  time  the  tax  deed  was  recorded  down  to  and  includ- 
ing the  time  when  the  alleged  trespass  was  committed.  Dur- 
ing that  time  neither  the  defendant  nor  any  person  under 
whom  he  claimed  title  paid  any  taxes  on  the  premises.  On  the 
contrary  the  plaintiff  paid  all  taxes  thereon  after  the  execu- 
tion of  such  tax  deed.  In  view  of  such  undisputed  evidence 
and  such  verdict,  the  question  recurs  whether  the  plaintiff  has 
established  her  title  to  the  premises  by  virtue  of  such  actual 
possession  under  such  void  tax  deed  during  the  time  men- 
tioned. The  general  purpose  of  the  statutes  in  respect  to 
taxes  is  to  secure  the  early  payment  of  the  same  and  to  bar 
all  controversies  in  regard  to  such  taxes  within  certain  lim- 
ited periods.  Not  only  are  the  grantee  in  a  tax  deed  and  those 
claiming  under  him  limited  to  certain  periods  within  which 
to  enforce  their  claim  against  the  land,  but  the  former  owner 
and  those  claiming  under  him  are  also  limited  to  certain  pe- 
riods within  which  to  avoid  such  tax  deed.  Sees.  1187-1189&^ 
Stats.  1898.  Among  the  limitations  upon  the  former  owner 
is  an  amendment  proposed  by  the  revisers  of  the  Statutes  of 
1898  and  adopted  by  the  legislature,  which  declares: 

"No  action  shall  be  brought  by  the  original  owner  for  the 
recovery  of  lands  purporting  to  be  conveyed  for  the  non- 
payment of  taxes  by  a  deed  void  on  its  face  after  the  expira- 
tion of  five  years  from  the  date  of  the  recording  of  the  tax 
deed,  in  cases  where  the  grantee  in  the  tax  deed  shall  have 
taken  actual*  possession  of  such  land  within  two  years  after 
such  recording  and  shall  have  actually  and  continuously 
maintained  such  possession  to  the  end  of  such  period  of  five 
years."     Sec.  11896,  Stats.  1898. 

It  is  said  in  a  note  by  the  revisers  that  such  amendment 
was  "intended  to  apply  such  limitation  even  if  the  tax  sale 
was  without  jurisdiction,  since  the  limitation  depends  wholly 
on  color  of  title  and  actual  possession  of  part  or  all  of  the 
land  in  question."   See  cases  there  cited.   The  case  presented 
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comes  squarely  within  the  language  of  the  statute  quoted. 
True^  the  plaintiff  is  not  named  as  grantee  in  the  tax  deed,  but 
is  named  as  grantee  in  the  warranty  deed  given  to  her  by  the 
person  to  whom  such  tax  deed  was  issued.  Our  statute  de- 
clares: 

"The  word  *grantor^  may  be  construed  as  including  every 
person  from  or  by  whom  any  freehold  estate  or  interest  passes 
in  or  by  any  deed ;  and  the  word  ^grantee'  as  including  every 
person  to  whom  any  such  estate  or  interest  passes  in  like 
manner."   Subd.  4,  sec.  4971,  Stats.  1898. 

Sec.  11896  went  into  effect  September  1, 1898,  only  a  little 
over  two  years  after  the  recording  of  the  tax  deed  in  question. 
It  clearly  applies  to  this  case,  and  establishes  the  plaintiff's 
title  under  the  tax  deed  and  bars  the  defendant  as  the  original 
owner. 

We  find  no  reversible  error  in  the  record. 

By  the  Cowrt, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Sackett,  Appellant,  vs.  Pbice  County,  Respondent 

January  29—Fehruary  19,  1907, 

Judgments:  Entry  hy  clerk  on  unsigned  findings:  Vacation  of  judg- 
ment after  term:  Motion  costs:  Supreme  court:  Service  of  briefs: 
Penalty  for  delayed  service.  ' 

1.  The  clerk  entered  a  Judgment  under  the  mistaken  Impression 

that  findings  filed  with  him  were  signed  by  the  trial  Judge  and 
did  not  discover  that  they  were  not  until  after  the  record  had 
been  made  up.  There  was  nothing  in  the  record  to  show  that 
the  court  had  ever  passed  upon  the  issues  involved  in  the  ac- 
tion or  had  directed  the  clerk  to  enter  Judgment.  It  further 
appeared  that  the  trial  court  had  entered  an  order  vacating 
such  Judgment  and  had  therein  recited  that  the  Judgment  was 
made  and  rendered  by  mistake  and  inadvertence  and  that  no 
Judgment  had  been  ordered.  Held,  that  the  Judgment  so  en- 
tered by  the  clerk  was  without  authority  and  a  nullity. 

2.  In  such  case  the  court  had  Jurisdiction  to  vacate  the  Judgment 

and  expunge  it  from  the  record  after  the  term  at  which  it  was 
entered. 


038  SUPREME  COURT  OF  WISCONSIN.       [Fkb. 

Sackett  t.  Price  County,  130  Wis.  637. 

3.  In  such  case  it  further  appeared  that  the  judgment  creditor  had 

filed  a  transcript  of  the  judgment  docket  with  the  county  clerk 
after  a  motion  had  been  made  to  vacate  such  Judgment  and 
stay  proceedings  on  the  part  of  the  judgment  creditor,  although 
such  motion  had  not  then  been  heard  or  decided.  Held  that, 
the  judgment  being  void,  the  motion  and  stay  were  proper,  and 
no  error  was  committed  in  allowing  the  judgment  debtor  costs 
on  its  motion. 

4.  Findings  of  fact  and  conclusions  of  law  should  be  signed  by  the 

trial  judge. 

■6.  Whether  a  judgment  should  be  set  aside  solely  because  the  find- 
ings were  not  signed,  in  a  case  where  it  appeared  without  dis- 
pute that  they  had  been  made  and  filed  by  the  judge  and 
through  inadvertence  had  not  been  digrned,  not  decided.] 

6.  Where  a  party  fails  to  serve  his  brief  within  the  time  prescribed 
he  iB  properly  chargeable  with  the  penalty  denounced  by  Su- 
preme Court  Rule  46. 

Appeal  from  orders  of  the  circuit  court  for  Price  county: 
John  K.  Pabish,  Circuit  Judge.     Affirmed. 

The  plaintiff  filed  his  claim  with  the  county  board  for 
certain  fees  as  justice  of  the  peace,  and  appealed  to  the  cir- 
cuit court  for  Price  county  frbm  an  order  disallowing  it  in 
part.  In  the  circuit  court  defendant  filed  a  formal  answer  to 
the  claim  and  also  set  up  a  counterclaim.  The  action  was  tried 
without  a  jury  during  the  January  term,  1905,  and  taken 
under  advisement  Afterwards  and  on  July  5,  1905,  a  cer- 
tain paper  purporting  to  be  findings  of  fact  and  conclusions 
of  law,  but  without  any  signature  of  the  judge,  was  filed  with 
the  clerk  of  the  court,  reciting  in  effect  as  facts  that  the  alle- 
gations of  the  complaint  were  true  and  that  the  allegations  of 
the  counterclaim  were  not  proven;  and  as  conclusions  of  law 
that  the  plaintiff  was  entitled  to  recover  of  the  defendant  the 
amount  claimed  in  the  complaint,  and  ordered  that  judg- 
ment be  entered  accordingly.  Afterwards  and  upon  the  11th 
day  of  July,  1905,  t^ithout  any  order  or  direction  from  the 
judge,  the  clerk  entered  judgment  for  $80.58  in  favor  of  the 
plaintiff,  with  costs.  On  the  27th  day  of  July,  1905,  the 
circuit  judge  made  an  order,  based  upon  the  records  and  cer- 
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tain  affidavits,  requiring  the  plaintiff  to  show  cause  before  the 
circuit  court  for  Taylor  county  at  Medford  on  September  5, 
1905,  why  the  judgment  should  not  be  vacated  and  set  aside. 
On  the  24th  day  of  October,  1905,  the  plaintiff  filed  a  tran- 
script of  the  judgment,  with  the  necessary  affidavits  attached 
thereto,  in  the  office  of  the  county  clerk,  as  provided  by  sec. 
661,  Stats.  1898.  The  order  to  show  cause  why  the  judgment 
should  not  be  vacated  and  set  aside  wafe  heard  on  affidavits  of 
the  respective  attorneys,  G.  E.  Schwindt  for  plaintiff,  and 
Arthur  R.  Barry  for  defendant,  and  also  on  that  of  Alex.  Ras- 
mussen,  clerk  of  the  circuit  court  for  Price  county,  from 
which  affidavits  it  appeared  that  there  were  filed  with  the 
clerk  of  the  circuit  court  alleged  findings  of  fact  and  conclu- 
sions of  law,  but  that  said  findings  were  not  signed  by  the 
Honorable  John  K.  Pakish,  circuit  judge,  who  tried  the 
action,  which  fact  was  discovered  on  the  15th  day  of  July, 
1905,  and  that  no  findings  of  fact  and  conclusions  of  law 
signed  by  said  judge  who  tried  the  action  had  been  filed ;  that 
on  the  27th  day  of  June,  1905,  the  Honorable  John  K.  Pae- 
ISH,  circuit  judge,  entered  in  his  minutes  that  the  counter- 
claim of  the  defendant  be  dismissed  and  the  plaintiff  recover 
judgment  as  prayed  for  in  the  complaint;  that  on  the  5th' 
day  of  July,  1905,  plaintiff's  attorney  filed  what  purported 
to  be  findings  of  fact  and  conclusions  of  law,  which  had  not 
been  signed  by  the  circuit  judge  or  by  any  judge,  which  fact 
had  not  been  discovered  by  the  derk  of  the  court  until  the 
15th  day  of  July,  1905 ;  that  through  inadvertence  and  error 
the  clerk  of  the  court  who  entered  the  judgment  failed  to  note 
that  the  alleged  findings  and  conclusions  had  not  been  signed 
by  any  judge.  Other  facts  appear  in  the  affidavits  not  neces- 
sary to  state.  Upon  the  hearing  on  the  order  to  show  cause 
why  the  judgment  should  not  be  vacated,  the  court  on  the  2d 
day  of  November,  1905,  vacated  and  set  aside  the  judgment, 
and  in  such  order  recited  that  the  judgment  in  said  action 
Avas  made  and  rendered  by  mistake  and  inadvertence.     The 
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court  also  on  the  1st  day  of  November,  1905,  on  motion  of  de- 
fendant, made  an  order  requiring  the  plaintiff,  within  one 
day  after  service  of  a  copy  of  the  order,  to  withdraw  the 
transcript  of  the  judgment  docket  and  affidavits  thereto  an- 
nexed from  the  office  of  the  co'unty  clerk,  with  $5  costs  of 
motion,  and  staying  all  proceedings  until  the  further  order 
of  the  court.  The  court  also  on  the  4th  day  of  November, 
1905,  on  its  own  motion,  set  aside  and  vacated  the  alleged 
findings  and  conclusions  of  law  hereinbefore  referred  to.  The 
appeal  is  from  the  three  orders  above  referred  to. 

G.  E.  Schwindt,  for  the  appellant 

W.  K.  Parkinson,  district  attorney,  for  the  respondent 

Kebwin,  J.  1.  From  the  record  before  us  we  are  con- 
vinced that  the  clerk  of  the  court  was  without  authority  to 
enter  judgment  in  the  action.  The  alleged  judgment  appear^ 
ing  upon  the  record  was,  therefore,  not  the  judgment  of  the 
court.  There  is  nothing  to  show  that  the  court  ever  passed 
upon  the  issues  involved  in  the  action  or  directed  the  clerk 
to  enter  judgment.  It  appears  that  the  clerk  entered  the  al- 
leged judgment  under  the  mistaken  apprehension  that  the 
findings  had  been  signed  by  the  judge,  and  did  not  discover 
that  they  were  not  until  after  the  record  had  been  made  up. 
It  also  appears  from  the  order  of  the  court  vacating  the 
judgment,  in  which  it  is  recited  that  the  judgment  was  made 
and  rendered  by  mistake  and  inadvertence,  that  no  judgment 
was  ordered.  So  we  cannot  say  from  the  record  that  the 
court  ever  passed  upon  the  issues  in  the  action  or  that  the 
court  ordered  judgment.  The  clerk,  therefore,  had  no  author- 
ity to  enter  judgment  Sec  2894,  Stats.  1898;  Stahl  v. 
Gotzenberger,  45  Wis.  121 ;  Wadsworth  v.  Willard,  22  Wis. 
238.  Sec  2863,  State.  1898,  provides  that  "upon  a  trial  of  a 
question  of  fact  by  the  court  its  decision  shall  be  given  in 
writing  and  filed  with  the  clerk.  ..." 

It  is  urged  upon  the  part  of  appellant  that  the  unsigned 
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findings  filed  with  the  clerk  were  a  compliance  with  the  stat- 
ute. Whether  a  judgment  would  be  set  aside  solely  because 
the  findings  were  not  signed,  in  a  case  where  it  appeared 
without  dispute  that  they  had  been  made  and  filed  by  the 
judge  and  through  inadvertence  had  not  been  signed,  it  is 
unnecessary  to  decide  in  this  case.  We  think,  however,  that 
the  statute  clearly  contemplates  that  the  findings  shall  be 
signed.  The  practice  of  having  findings  signed  by  the  judge 
seems  to  have  been  followed  and  recc^ized  by  the  bench  and 
bar  as  a  necessary  compliance  with  the  statute.  Duncan  v, 
Duncan,  111  Wis.  75,  86  ^.  W.  562 ;  Harrigan  v.  Oilchrist, 
121  Wis.  127,  99  K  W.  909;  Fish  Co.  v.  Young,  127  Wis. 
149,  106  K".  W.  795.  It  is  easy  to  see  that  confusion  and  im- 
certainty  might  result  from  failure  of  the  judge  to  sign  his 
findings,  since  in  many  cases  it  might  be  difficult  to  deter- 
mine whether  the  findings,  unsigned  and  appearing  in  the 
record,  were  the  findings  of  the  court  or  those  prepared  by 
counsel,  or  whether  findings  had  been,  in  fact,  passed  upon 
by  the  judge.  In  the  case  before  us  the  court  obviously  deter- 
mined that  the  clerk  was  not  authorized  to  enter  judgment, 
and  we  cannot  say  from  the  record  that  he  was  not  right  in 
so  finding.  The  clerk  having  no  authority  to  enter  the  alleged 
judgment  it  was  a  nullity,  and  could  be  vacated  and  expunged 
from  the  record  after  as  well  as  during  the  term  at  which  it 
was  entered.  JEtna  L,  Ins.  Co.  v.  McCormick,  20  Wis.  265 ; 
23  Cyc.  905,  923,  924.  It  is  well  established  that  a  judgment 
entered  by  the  clerk  without  authority  may  be  vacated  after 
the  term  at  which  it  was  entered.  1  Black,  Judgments,  §  328 
and  cases  cited;  -23  Cyc.  948. 

2.  The  order  vacating  and  setting  aside  the  judgment  be- 
ing properly  entered,  it  necessarily  followed  that  the  de- 
fendant was  entitled  to  have  the  alleged  findings  stricken 
from  the  record  as  well  as  the  alleged  transcript  and  affidavits 
filed  in  the  office  of  the  county  clerk  withdrawn.  It  is  in- 
sisted, however,  that  costs  should  not  have  been  imposed  on 
Vol.  130  —  41 
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the  motion  to  compel  appellant  to  withdraw  the  transcript  of 
the  judgment  docket  filed  with  the  county  clerk  and  staying 
proceedings  on  the  part  of  appellant  This  transcript  of 
judgment  was  filed  after  the  motion  to  vacate  the  judgment 
had  been  made.  The  obvious  purpose  of  such  filing  by  ap- 
pellant was  to  proceed  with  the  collection  of  the  alleged 
judgment  The  judgment  being  void,  the  motion  and  stay 
were  proper,  and  no  error  was  committed  in  allowing  re- 
spondent costs  of  motion. 

Upon  the  argument  our  attention  was  called  to  the  fact 
that  respondent  had  failed  to  serve  his  brief  within  the  time 
prescribed  by  rule  of  this  court,  and  we  were  asked  to  enforce 
the  penalty.  No  reason  appears  why  the  penalty  should  not 
be  imposed. 

The  orders  appealed  from  will  be  affirmed,  with  costs 
against  the  appellant,  less  $25  penalty  charged  against  re- 
spondent as  provided  in  Rule  46.  , 

By  the  Court. — ^It  is  so  ordered. 


Catlin  &  Powell  Company,  Respondent,  vs.  Schuppsbt, 

Appellant 

January  SO— February  19,  X907, 

Trial:  Findings,  when  not  necessary:  Foreign  corporations:  Right  to 
transact  business  and  maintain  actions:  Interstate  commerce: 
Statutes:  Construction:  "Acquire,  hold  or  dispose  of  property 
in  this  stater  "Affecting  the  personal  UaUlity,'* 

1.  Findings  are  required  to  cover  and  settle  controverted  questions 

of  fact,  but  where  a  fact  Is  established  by  proper  stipulation  be- 
tween the  parties,  or  by  admissions  of  the  pleadings,  a  finding 
on  the  same  fact  Is  not  necessary. 

2.  Sec.  1770&,  Stats.  1898,  as  amended  by  sec.  27,  ch.  351,  Laws  of 

1899,  chs.  399,  434,  Laws  of  1901,  ch.  124,  Laws  of  1903,  and 
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ch.  506,  Laws  of  1905,  provides,  among  other  things,  that  for- 
eign corporations  doing  business  in  Wisconsin  shall  take  cer- 
tain steps,  and  forbids  any  such  corporation  which  has  not 
complied  with  the  statute  to  "transact  business  or  acquire,  hold 
or  dispose  of  property  in  this  state."  The  statute  further  pro- 
Tides  that  every  contract  made  by  or  in  behalf  of  any  such 
foreign  corporation,  "affecting  the  personal  liability  thereof," 
or  relating  to  property  within  Wisconsin,  before  It  shall  have 
complied  with  the  provisions  of  such  statute,  "shall  be  wholly 
void  in  its  behalf  and  on  behalf  of  its  assigns,  but  shall  be  en- 
fbrettaJble  against  it  or  them."  The  defendant,  a  resident  of 
Wisconsin,  by  letter  written  from  Wisconsin,  employed  the 
plaintifT,  a  corporation  residing  and  operating  in  New  York,  as 
stock  broker  to  purchase  for  defendant  in  New  York  shares  of 
the  stock  of  a  corporation  foreign  to  Wisconsin  and  transmit 
the  same  to  the  defendant  in  Wisconsin,  where  defendant 
would  pay  through  the  usual  collection  agencies.  To  this  the 
plaintifT,  on  its  part,  assented  and  fully  performed  in  New  York 
all  the  contract  except  the  act  of  delivering  the  muniments  of 
title  to  and  collecting  pajrment  from  the  defendant.  Held,  that 
the  plaintifT  was  entitled  to  recover  on  such  contract,  since  the 
contract  was  without  the  terms  of  the  statute  anf  neither  the 
transmission  of  the  certificates  of  stock  nor  the  collection  of 
the  money  due  the  plaintiff  for  its  services  and  disbursements 
in  purchasing  the  shares  in  New  York  came  within  the  terms 
"acquire,  hold  or  dispose  of  property  in  this  state."  • 

3.  Such  words  mean,  not  that  the  act  of  acquisition,  but  that  the 

property,  must  be  within  Wisconsin. 

4.  In  such  statute  the  words  "affecting  the  personal  liability  there- 

of" do  not  include  all  contracts  for  the  breach  of  which  the 
corporation  would  be  liable  in  damages. 

5.  The  words  of  such  statute,  "affecting  the  personal  liability,"  used 

in  describing  one  of  the  prohibited  classes  of  contracts,  are  held 
to  intend  to  exclude  all  unilateral  contracts,  like  bills  and 
notes,  all  contracts  fully  executed  outside  Wisconsin  upon 
which  there  remains  as  obligation  only  payment,  or  payment 
and  delivery,  to  be  made  in  this  state,  and  all  contracts  not  by 
their  stipulations  imposing  duties  or  liabilities  on  such  foreign 
corporations. 

6.  In  such  case  the  transaction  between  plaintiff  and  defendant  is 

held  to  constitute  an  act  of  conunercial  intercourse,  and  hence, 
as  between  the  parties,  an  act  of  interstate  commerce. 

7.  Certificates  of  stock  in  a  corporation  are  mere  muniments  of  title 

to  the  shares,  which  are  fractional  interests  in  the  corporate 
property. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

The  circuit  court  for  Ashland  county  in  this  action  made 
findings  and  rendered  judgment  against  the  appellant  on  an 
agreed  statement  of  facts.  From  admissions  in  the  pleadings 
and  the  stipulated  facts  it  appears  that  plaintiff  is  a  New 
York  corporation  carrying  on  in  the  city  of  New  York  a  gen- 
eral commission  and  brokerage  business  and  buying  and  sell- 
ing stocks  and  bonds.  The  complaint  averred  that  the  plaintiff 
at  the  city  of  New  York,  at  the  request  of  the  defendant,  pur- 
chased for  defendant  1,000  shares  of  the  capital  stock  of  the 
Arizona  Copper  Mountain  Mining  Company  of  Phoenix,  Ari- 
zona, at  thirty-five  cents  per  share,  and  that  he  further  agreed 
to  pay  plaintiff  an  additional  $25  for  obtaining  a  transfer  of 
said  stock  into  the  name  of  defendant  on  the  books  of  the  said 
mining  company,  all  of  which  plaintiff  performed.  The  an- 
swer, after  some  admissions,  contained  a  general  denial,  fol- 
lowed by  an  averment  that,  if  any  contract  was  entered  into  as 
averred  in  the  complaint,  the  same  was  entered  into  at  Glid- 
den,  Ashland  county,  Wisconsin,  and  that  the  plaintiff  corpo- 
ration was  not  licensed  to  ao  business  within  this  state.  By 
the  stipulation  of  facts  it  was  also  agreed  that  the  sole  ques- 
tion in  the  case  was :  Is  the  plaintiff,  which  was  not  licensed 
under  the  laws  of  Wisconsin  to  do  business  in  this  state,  en- 
titled to  maintain  this  action  and  recover  therein  ?  The  con- 
tract was  entered  into  by  correspondence  between  defendant^ 
residing  at  and  writing  from  Glidden,  Wisconsin,  and  the 
plaintiff,  resident  at  and  writing  from  New  York.  April  6, 
1904,  defendant  wrote  plaintiff  stating  that  he  could  use  5,000 
shares  of  said  mining  company  stock  and  would  pay  eighteen 
and  one-half  cents  per  share  therefor.  April  8th  plaintiff  an- 
swered to  the  effect  that  the  market  was  thirty  cents  per 
share.  April  11th  defendant  wrote  making  an  offer  of  thirty- 
five  cents  per  share  for  5,000  shares  or  less,  and  ordering  the 
stock  if  sent  to  be  forwarded  to  the  Wisconsin  State  Bank 
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with  draft  attached.  April  14th  plaintiff  wired  defendant 
that  it  had  secured  1,000  shares  at  thirty-five  cents,  and  the 
same  date  plaintiff  wrote  defendant  that  it  had  bought  for  his 
account  1,000  shares  of  the  mining  stock  at  thirty-five  i;ents 
per  share  and  was  sending  the  same  to  defendant  with  draft 
through  the  Glidden  bank,  and  that  if  it  could  pick  up  any 
more  of  the  stock  for  defendant  it  would  advise  him  by  wire. 
April  16th  defendant  wrote  acknowledging  receipt  of  plaint- 
iff's letter  of  April  14th,  giving  some  excuse  for  delay,  and 
adding,  "But  draft  will  be  promptly  honored  next  week,"  and 
requesting  more  stock,  adding,  "Hope  you  can  secure  more 
stodc."  The  stock  with  draft  attached  came  to  the  Glidden 
bank,  the  indorsements  of  transfer  were  informal  and  not  sat- 
isfactory to  defendant,  and  he  returned  it  to  New  York  to  the 
plaintiff  to  have  the  same  transferred  on  the  corporate  books 
of  the  mining  company  into  his  name,  offering  to  pay  the 
plaintiff  $25  for  attending  to  the  transfer  and  asking  the 
plaintiff  to  get  him  more  of  the  stock.  The  plaintiff  procured 
the  transfer  of  the  stock  on  the  books  of  the  mining  company 
to  the  name  of  defendant,  returned  it  to  the  Glidden  bank 
with  draft  for  $375  attached,  and  after  some  further  corre- 
spondence the  defendant  refused  to  pay  the  draft  or  accept  the 
shares,  on  the  ground  that  the  plaintiff  was  an  unlicensed  for- 
eign corporation.  There  is  no  proof  to  show  the  domicile  of 
the  Arizona  Copper  Mountain  Mining  Company  of  Arizona 
except  what  may  be  inferred  from  its  name,  but  the  shares  in 
question  had  to  be  returned  to  New  York  in  order  to  be 
transferred  on  its  books  into  defendant's  name.  The  circuit 
court  found  these  facts,  but  failed  to  find  the  admitted  fact 
that  the  plaintiff  was  a  foreign  unlicensed  corporation,  and 
did'^find  that  the  plaintiff  in  the  city  of  New  York,  at  the 
instance  and  request  of  the  defendant,  purchased  and  ob- 
tained for  the  defendant  said  stock.  Error  is  assigned  in  not 
finding  that  plaintiff  was  a  foreign  corporation  which  had 
failed  to  comply  with  the  provisions  of  sec.   17706^  Stats. 
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1898 ;  in  finding  contrary  to  the  stipulated  facts ;  in  not  find- 
ing that  the  contract  was  a  Wisconsin  contract ;  in  not  finding 
as  a  matter  of  law  that  defaidant  was  entitled!  to  judgment 

F^r  the  appellant  there  was  a  brief  by  W.  Stanley  Smith, 
attorney,  and  R.  Sleight,  of  counsel,  and  a  reply  brief  signed 
JB.  Sleight,  attorney,  and  oral  argument  by  Mr,  Sleight, 

For  the  respondent  there  was  a  brief  by  Sanborn,  Lwrno- 
reux  &  Pray,  attorneys,  and  JET.  B.  Wdlmsley,  of  counsel, 
and  oral  argument  by  F,  B,  Lamorevx, 

Timlin,  J.  Findings  are  required  to  cover  and  settle  coor 
troverted  questions  of  fact,  but  where  a  fact  is  established  by 
proper  stipulation  between  the  parties,  or  by  admissions  of 
the  pleadings,  a  finding  on  the  same  fact  is  not  necessary. 
WilJcinson  v.  Wilkinson,  59  Wis.  657^  18  N.  W.  527;  Sliter 
V.  Carpenter,  123  Wis.  578,  102  N.  W.  27;  McKenzie  v. 
Haines,  123  Wis.  557,  102  N.  W.  33.  A  finding  that  the 
plaintiff  was  a  foreign  corporation  which  had  failed  to  com- 
ply with  the  requirements  of  sec.  1770&,  Stats.  1898,  as 
amended  by  sec  27,  ch.  351,  Laws  of  1899,  ch.  399,  Laws  of 
1901,  ch.  434,  Laws  of  1901,  ch.  124,  Laws  of  1903,  and  ch. 
506,  Laws  of  1905,  because  of  the  stipulation  and  the  condi- 
tion of  the  pleadings  was  not  necessary.  It  is  contended  that 
the  findings  of  the  court  are  contrary  to  the  stipulated  facts,  in 
that  the  facts  show  a  contract  for  the  purchase  of  shares  by 
the  defendant  from  the  plaintiff,  while  the  finding  is  to  the 
effect  that  at  the  defendant's  request  the  plaintiff  purchased 
and  obtained  for  the  defendant  the  shares  in  question.  But 
the  pleadings,  together  with  the  stipulated  facts  as  above  re- 
cited, are  quite  suflScient  to  sustain  this  finding.  We  shall 
therefore  consider  the  contract  as  one  whereby  the  defendant, 
a  resident  of  Wisconsin,  by  letter  written  from  Wisconsin, 
employed  the  plaintiff,  a  stockbroker  residing  and  operating 
in  New  York,  to  purchase  for  defendant  in  New  York  1,000 
shares  of  the  stock  of  a  corporation  foreign  to  Wisconsin  and 
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tranflinit  the  same  to  the  defendant  in  Wisconsin,  where  de- 
fendant would  pay  through  the  usual  collection  agencies,  and 
that  the  plaintiff,  on  its  part,  assented  to  and  fully  performed 
in  New  York  all  the  contract  except  the  act  of  delivering  the 
muniments  of  title  to  and  collecting  payment  from  the  defend- 
ant Sec.  17706,  Stats.  1898,  amended  as  above  indicated, 
provides  in  the  last  amendment  (ch.  506,  Laws  of  1905)  a 
very  complete  plan  for  the  regulation  of  foreign  corporations 
doing  business  in  this  state,  by  requiring  each  to  file  with  the 
secretary  of  state  a  copy  of  its  charter  and  the  amendments 
thereunto  authenticated  as  there  prescribed,  together  with 
certain  sworn  statements,  and  that  such  corporation  shall  ap- 
point the  secretary  of  state  its  attorney  in  fact  upon  whom 
service  of  summons,  notices,  and  process  may  be  made  so  as 
to  be  effectual  against  the  corporation. 

Such  foreign  corporations  are  by  this  statute  forbidden  to 
"transact  business  or  acquire,  hold  or  dispose  of  property  in 
this  state"  until  they  have  complied  with  the  foregoing  re- 
quirements. The  foreign  corporation  must  also,"as  a  condition 
of  its  being  permitted  to  begin  or  continue  doing  business 
within  this  state,  comply  with  all  the  laws  of  the  state  with  re- 
gard to  foreign  corporations."  Id.  The  failure  to  comply 
with  these  provisions  of  law  subjects  the  foreign  corporation 
to  a  penalty  of  $500.  This  statute  also  provides : 

"Every  contract  made  by  or  on  behalf  of  any  such  foreign 
corporation,  affecting  the  personal  liability  thereof  or  relat- 
ing to  property  within  this  state,  before  it  shall  have  com- 
plied with  the  provisions  of  this  section,  shall  be  wholly  void 
in  its  behalf  and  on  behalf  of  its  assigns,  but  shall  be  en- 
forceable against  it  or  them." 

This  statute  has  been  before  the  court  in  Ashland  L.  Co.  v. 
Detroit  S.  Co.  114  Wis.  66,  89  K  W.  904;  Chicago  T.  &  T. 
Co.  V.  Bashford,  120  Wis.  281,  97  K  W.  940;  Beaser  v. 
Barber  A.  P.  Co.  120  Wis.  599,  98  N.  W.  525;  Greek-Am, 
S.  Co.  V.  Richardson  D.  Co.  124  Wis.  469,  102  K  W.  888 ; 
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Presbyterian  M.  Fund  v.  Thomas,  126  Wis.  281,  105  N.  W. 
801 ;  Chickering-Chase  Bros.  Co.  v.  White,  127  Wis.  83,  106 
N.  W.  797;  Allen  v.  MUwaukee,  128  Wis.  678,  106  N.  W. 
1099.  In  these  cases  the  statute  was  applied  to  a  variety  of 
conditions  and  its  general  validity  sustained.  In  this  case  the 
contractual  assent  of  the  plaintiff  and  its  acts  in  performance 
of  the  contract  thereby  created  having  been,  as  we  have  seen, 
wholly  without  the  state,  merely  sending  into  this  state  to  de- 
liver the  muniment  of  title  or  to  collect  the  money  due  from 
the  performance  and  execution  in  Xew  York  is  not  trans- 
acting business  in  this  state  within  tlie  meaning  of  this  stat- 
ute. The  assent  of  the  plaintiff  and  the  acts  of  performance 
by  it  were  in  a  place  where  this  statute  had  no  force — ^beyond 
the  territory  in  which  the  statute  had  the  force  of  law.  The 
stock  certificate  was  transmitted  to  this  state  for  delivery,  but 
this  certificate  is  a  mere  muniment  of  title  to  the  shares, 
which  are  fractional  interests  in  the  corporate  property  of  the 
mining  company  situate  outside  of  this  state;  and  neither 
such  transmission  nor  the  collection  of  the  money  due  the 
plaintiff  for  its  services  and  disbursements  in  purchasing  the 
shares  in  Xew  York  could  be  considered  to  fairly  come  within 
the  terms  "acquire,  hold  or  dispose  of  property  in  this  state." 
These  words  mean,  not  that  the  act  of  acquisition,  but  that 
the  property,  must  be  within  this  state,  because  the  act  of  ac- 
quisition is  sufficiently  covered  by  the  prohibition  against 
transacting  business.  The  transaction  in  question  was  then 
one  which  was  outside  of  the  terms  of  the  statute  mentioned. 
Coming  now  to  the  mandate  of  this  statute  relating  to  the 
invalidity  of  contracts  made  by  or  in  behalf  of  such  unli- 
censed foreign  corporation,  it  is  noticeable  that  not  all  con- 
tracts so  made  are  void,  but  only  those  "affecting  the  personal 
liability  thereof,"  or  those  not  coming  within  this  limitation 
but  which  relate  to  property  within  this  state.  It  is  contended 
that  the  words  "affecting  the  personal  liability  thereof"  in- 
clude all  contracts  for  the  breach  of  which  the  corporation 
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would  be  liable  in  damages  or  otherwise.  This  construction 
is  not  permissible,  first,  because  this  would  include  all  con- 
tracts whatsoever,  and  the  manifest  intention  of  the  statute  is 
to  include  only  contracts  coming  within  one  or  the  other  of 
its  disjunctive  descriptive  terms ;  second,  because  this  would 
render  the  words  "or  relating  to  property  within  this  state" 
surplusage  and  without  weight  or  significance,  because  such 
contracts  would  have  been  already  covered  by  the  prior  clause, 
"affecting  the  personal  liability  thereof,"  if  we  should  give 
such  construction  to  this  clause  as  to  include  all  contracts 
whatsoever.  We  are  forbidden  by  familiar  rules  of  interpreta- 
tion to  treat  any  word,  phrase,  or  clause  as  meaningless  or 
surplusage,  unless,  indeed,  there  is  no  escape  from  such  con- 
clusion. The  legislature  in  making  this  law  may  be  presumed 
to  have  selected  these  words  to  harmonize  with  the  prohibition 
in  the  same  law  against  transacting  business  and  also  with  a 
view  to  the  limitations  on  its  own  powers  growing  out  of  fed- 
eral control  over  interstate  commerce.  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727.  The  prohibition  against  transact- 
ing business  may,  when  a  proper  case  arises,  be  held  to  be 
broader  than  one  merely  directed  against  carrying  on  busi- 
ness within  the  state,  but  that  question  is  not  involved  in  the 
determination  of  this  case.  But  in  all  cases  like  the  instant 
case,  not  coming  within  the  prohibition  against  transacting 
business  and  sought  to  be  brought  within  the  clause  now  un- 
der consideration  and  declaring  the  contract  void,  the  words 
"affecting  the  personal  liability,"  used  in  describing  one  of 
the  prohibited  classes  of  contracts,  must  be  held  intended  to 
exclude  all  unilateral  contracts,  like  bills  and  notes,  all  con- 
tracts fully  executed  outside  of  this  state  upon  which  there 
remains  as  obligation  only  payment,  or  payment  and  delivery, 
to  be  made  in  this  state,  and  all  contracts  not  by  their  stipula- 
tions imposing  duties  or  liabilities  on  such  foreign  corpora- 
tion. Because  the  contract  in  question  was  not,  so  far  as  it 
was  made  or  took  effect  in  this  state,  one  affecting  the  per- 
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sonal  liability  of  the  plaintiff  by  any  covenant  'or  stipulation 
therein  contained,  and  was  wholly  executed  by  the  plaintiff  in 
New  York,  and  because  it  did  not  relate  to  property  within 
this  state,  and  did  not  constitute,  on  the  part  of  the  corpora- 
tion, a  transaction  of  business  in  this  state,  the  plaintiff  was 
entitled  to  recover  thereon  within  the  terms  of  the  statute  in 
question.  A  majority  of  the  court  are  also  of  the  opinion  that 
the  transaction  between  the  plaintiff  and  defendant  consti- 
tuted an  act  of  commercial  intercourse;  hence,  as  between 
these  parties  residing  where  they  did,  an  act  of  interstate  com-  ^ 
merce  within  the  doctrine  of  Oihhons  v.  Ogden,  9  "Wheat.  1, 
190,  and  Passenger  Cases,  7  How.  283-573,  4  Eose's  Notes, 
709-717. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Maxcy,  Appellant,  vs.  Simonson  and  others,  Kespondents. 
Simonson,  Respondent,  vs.  Maxcy,  imp..  Appellant. 

January  SO — February  19,  1907. 

Tax  titles:  Sales  to  prohibited  officers:  Evidence:  Findings:  PurcTiase 
of  tax  certificates  or  tax  title  from  county:  Sales  at  discount: 
Right  of  tax-title  claimant  to  face  of  tax  certificate  and  interest, 

1.  A  conveyance  of  a  tax  title  by  the  county  is  not  to  he  held  void 

within  the  prohibitions  of  sec.  1143,  Stats.  1898  (providing  that 
certain  county  officers  shall  not  make  any  purchase,  directly 
or  indirectly,  of  any  tax  certificate  or  tax  title  held  by  the 
county),  because  a  deputy  county  treasurer  was  interested  in 
making  the  sale,  where  the  court  on  sufficient  evidence  has 
found  that  such  officer  was  not  interested  in  the  purchase. 

2.  In  an  action  by  the  original  owner  to  quiet  title  as  against  a 

tax-title  claimant  it  is  not  error,  under  the  provisions  of  sec. 
121071,  Stats.  1898,  to  require  the  original  owner  to  pay  the  face 
value  of  the  tax  certificates  and  interest  from  the  time  the  tax- 
title  claimant  acquired  them,  or  from  the  time  he  received  con- 
veyance from  the  county  of  the  title  acquired  by  the  county 
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under  them.  It  is  not  the  purpose  of  the  statute  to  enable  the 
original  owner  to  escape  paying  a  portion  of  his  taxes  by  rea- 
son of  the  county  having  sold  its  tax  certificates  at  less  than 
their  face  value.  ' 

3.  Under  sec.  1210;i,  Stats.  1S9S,  in  an  action  to  set  aside  a  tax  deed, 
I  the  court  adjudged  that  the  tax  deed  was  void,  that  the  origi- 
nal owner  be  barred  unless  within  the  time  allowed  he  pay  into 
court,  for  the  use  of  the  tax-title  claimant,  the  face  of  the  tax 
certificate  on  which  the  deed  was  based  and  the  face  of  all  sub- 
sequent tax  certificates,  with  Interest,  and  upon  such  payment 
that  the  title  to  the  lands  in  question  be  established  in  the 
original  owner,  and  awarded  a  judgment  for  costs  in  favor  of 
the  tax-title  claimaAt  Held,  that  the  judgment  for  costs  was 
premature  and  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Paeish,  Circuit  Judge.    Reversed. 

It  appears  from  the  record  and  is  undisputed  that  two  ac- 
tions were  commenced  by  the  respective  parties  on  or  about 
May  1,  1902,  and  after  issues  were  joined  therein  they  were 
consolidated  into  one  action  and  tried  together.  Action  No.  1 
was  commenced  by  Maxcy.,  as  owner  in  fee  of  the  premises  de- 
scribed, against  Simonson,  Sowder,  and  Axelberg  to  quiet 
title  pursuant  to  sec.  3186,  Stats.  1898.  The  defendant  Si- 
monson  separately  answered  in  that  action,  claiming  title 
under  a  tax  deed  to  the  county  executed  May  11,  1900,  for 
the  taxes  of  1895  and  sale  of  1896,  which  tax  deed  was  re- 
corded May  11,  1900,  and  a  quitclaim  deed  to  him  from  the 
county,  recorded  September  17,  1900,  and  also  under  a  tax 
deed  issued  to  Simonson  March  5,  1902,  and  recorded  March 
6,  1902,  for  the  taxes  of  1896  and  sale  of  1897,  and  that 
Simonson  also  held  certain  tax  certificates  on  the  sale  of  the 
lands  for  the  taxes  of  the  years  1897,  1898,  and  1899.  The 
defendants  Sowder  and  Axelberg  separately  answered  by  way 
of  a  general  denial  and  asked  that  the  action  be  dismissed 
with  costs  as  to  him.  The  other  action,  No.  2,  was  com- 
menced on  or  about  May  1,  1902,  by  Simonson  as  owner  and 
holder  of  such  tax  deeds  and  certificates  and  quitclaim  deed. 
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against  said  Maxcy,  claiming  title  under  the  original  owner 
and  against  said  Sowder  and  Axelberg,  who  were  brought 
into  the  case  by  order  of  the  court  for  the  purpose  of  barring 
them  and  all  persons  claiming  under  them  of  all  right,  title, 
interest,  or  claim  in  or  to  said  lands  or  any  part  thereof,  pur- 
suant to  sees.  1197-1210,  inclusive,  Stats.  1898.  The  defend- 
ant Maxcy  separately  answered  in  that  action,  claiming  title 
under  the  original  owner,  and  alleging  that  the  quitclaim 
deed  from  the  county  to  Simonson  was  illegal  and  void  for 
the  reason  that  Axelberg  was  deputy  coimty  treasurer  and  an 
interested  party  in  the  lands  and  said  purchase  of  the  same, 
contrary  to  the  statute  in  such  case  made  and  provided ;  that 
Axelberg  was  still  one  of  the  o'WTiers  of  said  lands,  and  that 
he  and  Sawder  held  the  title  to  the  same  in  the  name  of 
Simonson.  Maxcy  also  alleged  in  said  answer  that  said  tax 
deeds,  respectively,  were  illegal  and  void  for  several  reasons 
stated  in  said  answer.  By  way  of  counterclaim  said  Maxcy 
alleged  that  he  was  the  owner  in  fee  simple  of  the  premises 
described  and  in  actual  possession  and  occupancy  thereof; 
prayed  judgment  that  such  tax  deeds  and  tax  certificates 
should  be  adjudged  null  and  void  and  that  Simonson  take 
nothing  by  his  action,  and  for  costs ;  that  his  claim  be  estab- 
lished as  against  the  claim  of  Simonson;  that  Simonson  be 
forever  barred  from  having  or  claiming  any  right  or  title  to 
said  lands  adverse  to  said  Maxcy,  and  that  Sim^onson  be  ad- 
judged to  release  to  Maxcy  all  claim  to  said  lands  and  pay 
the  costs  of  the  action.  Simonson  replied,  denying  each  and 
every  allegation  of  such  counterclaim.  Sowder  and  Axelberg 
separately  answered  to  the  effect  that  they  made  no  claim  to 
the  lands  described  in  the  complaint  of  Simonson,  and  put  in 
a  general  denial  of  the  allegations  therein  contained. 

The  two  actions  being  so  at  issue  and  consolidated  and  tried 
as  one  action,  the  court  at  the  close  of  the  trial  found  as 
matters  of  fact,  in  effect,  (1)  that  all  the  allegations  of  Si- 
monson s  complaint  are  proven  and  true  and  all  the  allega- 
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tions  of  his  answer  are  proven  and  true;  (2)  that  all  the 
allegations  of  the  answers  of  Sowder  and  Axelberg  are 
proven  and  true;  (3)  that  Maxcy  is  the  owner  of  the  original 
title  of  the  lands  described ;  (4)  that  Simonson  claims  title 
to  said  lands  under  and  by  virtue  of  said  two  tax  deeds  and 
said  tax  certificates;  (5)  that  the  tax  deed  of  May  11,  1900, 
was  based  on  the  taxes  of  1895  and  the  tax  certificates  on  the 
sale  of  1896,  aggregating  $85.11,  and  recorded  as  mentioned ; 
(6)  that  the  tax  certificates  for  the  taxes  of  1896  and  sale  of 
1897  amounted  in  the  aggregate  to  $44.44:,  for  the  taxes  of 
1897  and  sale  of  1898  amounted  in  the  aggregate  to  $48.61, 
for  the  taxes  of  1898  for  the  sale  of  1899  amounted  in  the 
aggregate  to  $60.25,  and  for  the  taxes  of  1899  for  the  sale 
of  1900  amoimted  in  the  aggregate  to  $56.92 ;  (7)  that  Sep- 
tember 1, 1900,  all  of  said  tax  certificates  were  for  value  duly 
sold,  assigned,  and  transferred  to  Simonson;  (8)  that  the  tax 
deed  of  March  5, 1902,  was  based  on  the  tax  certificates  of  the 
sale  of  1897,  in  the  aggregate  $44.44,  and  was  recorded  as 
mentioned;  (9)  that  Simonson  is  now,  and  ever  since  said 
assignment  of  said  certificates  to  him  as  mentioned  has  been, 
the  la\\rful  owner  and  holder  of  the  same,  except  the  certifi- 
cates on  the  sale  of  1897,  in  which  the  second  tax  deed  was 
issued;  (10)  that  after  the  execution  of  the  first  tax  deed 
and  on  September  17,  1900,  the  county  by  quitclaim  deed 
conveyed  the  lands  described  to  Simonson  and  the  same  was 
recorded  as  mentioned;  (11)  that  both  of  said  tax  deeds  and 
all  of  said  tax  certificates  are  illegal  and  void  for  errors  and 
irregularities  not  going  to  the  groundwork  of  the  tax  on 
which  the  same  were  based;  (12)  that  all  the  allegations  in 
both  the  complaint  and  answer  of  Maxcy  are  unproven  and 
untrue,  except  in  relation  to  the  illegality  of  said  tax  deeds 
for  errors  and  irregularities  not  going  to  the  groundwork  of 
the  tax  on  which  the  same  were  based;  (13)  that  due  notice 
of  the  pendency  of  the  action  conmienced  by  Simonson  was 
filed  May  26,  1902. 
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Afl  candusioiia  of  law  the  court  found,  in  effect,  (1)  that 
JSimonson  is  entitled  to  judgment  against  Maxcy,  and  that 
Maxcy  and  all  persons  claiming  under  him  since  filing  the 
notice  of  Us  pendens  be  barred  of  all  right,  title^  interest,  or 
claim  in  or  to  the  lands  described,  unless  said  Maxcy  pay  into 
court  for  the  use  of  Simonson,  within  thirty  days  from  serv- 
ice of  notice  of  the  entry  of  these  findings,  the  amount  of  the 
tax  certificates  upon  which  the  first  tax  deed  was  based,  with 
interest  thereon  from  September  17,  1900,  at  the  rate  of 
fifteen  per  cent  per  annum  until  paid,  and  also  the  total  and 
aggregate  amount  of  all  said  tax  certificates  so  assigned  to 
said  Simonson  by  the  county,  with  interest  thereon  at  the  rate 
of  fifteen  per  cent  per  auTiuTn  from  September  1,  1900,  until 
said  money  is  so  paid ;  (2)  that  upon  payment  of  said  sum  by 
Maxcy  all  right  and  title  in  said  lands  be  established  in  said 
Maxcy;  (3)  that  Simonson,  AxeTberg,  and  Sowder  are  sev- 
erally entitled  to  their  costs  and  disbursements  herein  against 
Maxcy. 

Thereupon,  and  on  motion  of  Simonson's  attorney  and 
pursuant  to  such  findings  of  fact  and  conclusions  of  law, 
judgment  was  entered  by  the  clerk,  wherein  it  is  ordered  and 
adjudged,  in  effect,  (1)  that  Maxcy  and  all  persons  claiming 
under  him  since  May  26,  1902,  be  barred  of  all  right,  title, 
interest,  or  claim  in  and  to  said  lands  or  any  part  thereof, 
unless  Maxcy  pay  into  court  for  the  use  of  Simonson,  within 
thirty  days  from  the  entry  and  notice  of  the  findings,  the  said 
sum  of  $85.11,  with  interest  thereon  from  September  17, 
1900,  at  fifteen  per  cent,  per  annum  until  so  paid,  also  the 
total  and  aggregate  amount  of  all  said  tax  certificates,  amount- 
ing to  $210.02,  with  interest  thereon  from  September  1,  1900, 
until  said  money  be  so  paid;  (2)  that  upon  the  payment  of 
said  sums  by  Maxcy  all  right  and  title  in  and  to  said  lands  be 
established  in  Maxcy;  (3)  that  Simonson  do  have  and  recover 
of  Maxcy  his  costs  and  disbursements  taxed  at  $98.41.  It  is 
therein  further  ordered  and  adjudged  that  AxeTberg  and 
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Sowder,  respectively,  do  have  and  recover  of  Maxcy  his  costs 

and  disbursements  in  this  action  taxed  at  the  sum  of 

dollars,  but  the  same  were  not  taxed. 

From  such  judgment  so  entered  by  the  clerk  Maxcy  ap- 


A.  W.  McLeod,  for  the  appellant 
John  Walsh,  for  the  respondents. 

Cassodat,  C.  J.  1.  It  is  claimed  that  the  sale  from  the 
county  to  Simonson  was  void  because  the  deputy  county  treas- 
urer, Axelberg,  was  interested  in  making  the  sale.  This  at- 
tention is  based  upon  the  statute  which  prohibited  such  deputy 
from  making  any  purchase,  directly  or  indirectly,  at  any  tax 
sale,  or  to  purchase  any  tax  certificate  or  tax  title  held  by  the 
county.  Sec  1143,  Stats.  189B.  It  is  enough  to  say  that  the 
trial  court  found  that  Axelberg  was  not  so  interested  in  mak- 
ing such  purchase,  and  the  evidence  is  sufiicient  to  support 
such  finding. 

2.  It  is  claimed  by  counsel  that  the  amount  which  the 
court  required  Maxcy  to  pay  into  court  as  a  condition  of  re- 
lief from  the  tax  deed  and  tax  certificates  held  by  Simonson 
was  excessive  and  not  authorized  by  the  statute.  It  was  found 
by  the  court  and  conceded  by  counsel  that  the  tax  deed  was 
illegal  and  void  for  errors  and  irregularities  not  going  to  the 
groundwork  of  the  tax  on  which  the  same  was  based.  Both 
parties  cite  and  apparently  rely  upon  the  same  section  of  the 
statute  (sec.  1210A,  Stats.  1898).  The  portion  of  that  sec- 
tion applicable  to  this  case  states  that  the  party  claiming  un- 
der the. original  title,  "if  he  show  himself  otherwise  entitled 
to  judgment,  shall,  before  the  entry  thereof,  within  a  reason- 
able time  to  be  fixed  by  the  court,  pay  into  court  for  the  per- 
son or  persons  claiming  under  such  tax  sale  or  tax  certificate 
the  amount  for  which  such  land  was  sold,  and  tht  amount 
paid  by  such  person  or  persons  for  taxes  levied  upon  the 
premises  subsequent  to  such  sale,  with  interest  on  all  such 
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amounts  at  the  rate  of  fifteen  per  cent,  per  annum  from  the 
times  of  payment  until  the  said  money  be  so  paid  into  court; 
and  in  default  of  such  payment  within  the  time  so  fixed  the 
defendant  [tax-title  claimant]  shall  have  judgment  in  the 
action."  Counsel  on  each  side  cite  and  seemingly  rely  on 
Blaclcman  v.  Arnold,  113  Wis.  487,  492,  493,  89  N.  W. 
513,  in  support  of  their  construction  of  the  language  quoted. 
In  that  case  the  land  was  sold  May  15,  1894,  for  delinquent 
taxes  of  1893,  and  was  bid  in  by  the  county  at  the  tax  sale. 
On  January  6,  1895,  the  tax  certificate  given  on  that  sale  was 
purchased  by  and  delivered  "to  Webb  on  payment  of  the  face 
amount  of  such  certificate."  The  only  controversy  in  thai; 
case  was  whether  the  defendant,  claiming  title  under  the  orig- 
inal owner  through  the  foreclosure  sale,  was  required  by  the 
statute  quoted  "to  pay  interest  on  the  amount  of  the  1894 
certificate  from  its  date,  May  16,  1894,  instead  of  from  the 
time  Webb  paid  the  county  therefor,  January  6,  1895,  the  ex- 
cess being  $9.95,"  and  it  was  held  that  the  interest  should  be 
reckoned  from  said  last-mentioned  date.  In  the  case  at  bar 
the  original  owner  of  the  lands  failed  to  pay  the  taxes  as- 
sessed thereon  for  the  years  1896,  1897,  1898,  and  1899,  and 
they  were  sold  in  due  course  to  Bayfield  county ;  and  tbe  cer- 
tificates on  such  sales  were  duly  assigned  and  transferred 
by  the  county  to  Simonson  September  1,  1900.  In  harmony 
with  the  ruling  of  the  court  in  Blaclcman  v.  Arnold,  supra, 
the  trial  court,  as  one  of  the  conditions  of  relief,  required 
Maxcy  to  pay  into  court  for  the  use  of  Simonson  the  total  and 
aggregate  amount  of  all  of  said  tax  certificates  so  assigned  to 
Simonson,  "with  interest  thereon  at  the  rate  of  fifteen  per 
cent,  per  annum  from  the  date  of  such  assignments,  Septem- 
ber 1,  1900,  until  said  money  be  so  paid."  And  so  the  trial 
court,  as  one  of  the  conditions  of  relief  from  said  tax  deed 
and  tax  certificates,  required  Maxcy  to  pay  into  court  for  the 
use  of  Simonson  the  amount  of  the  tax  certificates  upon  which 
said  first  tax  deed  was  based,  together  with  interest  thereon 
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at  fifteen  per  cent  per  annum  from  the  time  Simonson  pro- 
cured a  qnitdaim  deed  from  the  county,  September  17, 1900, 
until  said  money  be  so  paid.  The  correctness  of  such  re- 
quirement as  to  the  tax  deed  seems  to  be  conceded.  The  con- 
tention is  that  Maxcy  should  only  have  been  required  to  pay 
into  court,  as  a  condition  of  relief  from  said  tax  deed  and  tax 
certificates,  $100,  which  was  the  amount  which  Simonson 
paid  the  county  for  the  quitclaim  deed  September  17,  1900, 
and  interest  thereon  at  the  rate  of  fifteen  per  cent,  per  an- 
num from  that  date  to  the  time  of  payment  No  authority 
is  cited  on  either  side  of  the  question  so  presented.  The 
language  of  the  statute  quoted  furnishes  some  plausibility 
to  the  contention.  As  indicated,  the  requirement  to  "pay 
into  court,"  in  case  a  tax  deed  has  been  taken,  "the  amount 
for  which  such  land  was  sold,"  manifestly  refers  to  the  tax 
sale  and  the  amount  for  which  the  tax  certificate  was  issued, 
with  interest  as  stated  in  the  statute;  and  that  is  so  even 
where  the  land  has  been  bid  in  by  the  county'  and  no  money 
has  in  fact  been  paid.  So  it  is  manifest  that  such  interest 
is  to  be  added  to  "the  amount  paid  .  .  .  for  taxes  levied 
.  .  .  subsequent  to  such  sale  .  .  .  from  the  times  of  pay- 
ment tmtil  the  said  money  be  so  paid  into  court"  The 
same  is  true  as  to  the  purchase  of  tax  certificates  of  sale  at 
their  face  value,  as  in  Blackman  v.  Arnold,  113  Wis.  487, 
89  N.  W.  613.  The  question  that  here  confronts .  us  is 
whether  the  same  is  true  where  tax  certificates  are  purchased 
at  a  discoimt,  as  in  the  case  at  bar.  In  view  of  the  fact  that 
the  amount  of  the  tax  is  never  anything  more  than  a  very 
small  per  cent  of  the  value  of  the  property  upon  which  it 
has  been  assessed,  can  it  be  assumed  that  in  enacting  the  stat- 
ute in  question  the  legislature  had  -in  contemplation  that  tax 
certificates  would  be  sold  for  less  than  their  face  value  ?  This 
court  held  long  ago  that  the  performance  of  an  agreement  by 
a  county  to  sell  its  tax  certificates  for  an  exceedingly  low  and 
nominal  value  might  be  enjoined  at  the  suit  of  a  taxpayer  of 
Vol.  130  —  42 
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the  county.  Willard  v.  Comstock,  68  Wis.  665.  See  'Webster 
V.  Douglas  Co.  102  Wis.  181, 189,  and  cases  there  cited.  Had 
the  owner  of  the  lands  in  question  attempted  to  redeem  the 
same,  he  would,  of  course,  have  been  compelled  to  pay  the 
full  face  value  of  such  tax  certificates,  with  interest  at  the 
rate  mentioned  from  the  respective  dates  of  such  certificates. 
Sec.  1165,  Stats.  1898.  The  manifest  purpose  of  the  statute 
in  question  is  to  secure  the  early  payment  of  taxes  by  the  own- 
ers of  lands,  and  to  compel  those  who  neglect  paying  their 
taxes  to  proceed  with  promptness  in  case  they  desire  to  con- 
test the  validity  of  such  tax  sales.  It  certainly  was  not  the 
purpose  of  the  statutes  to  enable  such  owners  to  escape  paying 
a  portion  of  their  taxes  by  reason  of  the  coimty  having  sold 
its  tax  certificates  at  lesar  than  their  face  value.  We  find  no 
error  in  the  findings  of  fact  in  the  particulars  mentioned. 

3,  Error  is  assigned  because  the  judgment  entered  by  the 
clerk  of  the  court  adjudges  costs  and  disbursements  against 
Maxcy  and  in  favor  of  the  other  parties,  which  costs  and  dis- 
bursements are  taxed  in  favor  of  Simonson  at  $98.41.  Such 
judgment  is  conditional  and  certainly  premature  and  erro- 
neous. The  statute  quoted  expressly  required  that  the  mon- 
eys to  be  paid  into  court  should  be  so  paid  "before  the  entry" 
of  judgment  in  favor  of  the  original  owner ;  "and  in  default 
of  such  payment  within  the  time  so  fixed  the  defendant  [tax- 
title  claimant]  shall  have  judgment  in  the  action."  Thus  it 
appears  that  the  character  of  the  judgment  to  be  entered  and 
the  party  in  whose  favor  the  same  is  to  be  entered  depend' 
upon  whether  the  required  amounts  shall  be  so  paid  into 
■court — a  fact  which  the  record  fails  to  disclose  has  been  de- 
termined. The  findings  and  judgment  seem  to  have  substan- 
tially disposed  of  the  merits,  but  they  left  a  "condition  to  be 
performed  in  order  fully  to  determine  the  rights  of  the  par- 
ties," and  hence  the  judgment  was,  at  most,  merely  inter- 
locutory. Sec  2883,  Stats.  1898.  The  proceedings  in  such 
cases  are  quite  similar  to  those  in  ejectment  under  sec.  3087, 
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Stats.  1898,  where  tax  titles  are  defective.  One  of  the  con- 
solidated actions  was  brought  by  the  landowner  to  quiet  title 
pursuant  to  sec.  3186  of  the  Statutes.  Had  he  substantiated 
his  title  under  that  section  he  would  have  been  entitled  to 
<»osts,  because  none  of  the  defendants  therein  "disclaimed  all 
title  to  such  land"  nor  gave  any  "release  thereof."  Besides, 
such  tax  deed  and  all  of  said  tax  certificates  were  held  to  be 
illegal  and  void,  and  so  the  tax-title  claimant  failed.  We  must 
hold  that  the  judgment  so  awarding  costs  is  erroneous  and 
contrary  to  the  statutes  in  the  particulars  mentioned. 

No  other  question  requires  consideration. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  ac- 
xx>rding  to  law. 


Odegaed,  Respondent,  vs.  Nokth  Wisconsin  Lumber  Com- 
pany, Appellant 

January  SO — FelMruary  19,  1907. 

Tenue:  Prejudice  of  judge:  Change  of  place  of  trial:  Calling  in  an- 
other judge:  Jurisdiction:  Costs  of  former  trials:  Failure  to 
pay:  Stay  of  action:  Discretion:  Negligence:  Personal  injuries: 
Master  arid  servant:  Notice  of  injury:  Failure  to  serve:  Com- 
mencement  of  action  within  one  year:  Dismissal:  Subsequent 
action:  Statutes:  Pleading:  Variance:  Evidence:  Admissibility: 
Witnesses:  Hypothetical  questions:  Appeal  and  error:  Assign- 
ment of  error:  Trial:  Examination  of  witnesses:  Champertous 
agreement:  Special  verdict:  Form  of  questions:  Rules  of  court: 
Reasonableness:  Validity:  Refusal  of  requests  for  instructions: 
Instructions  to  jury:  Proximate  cause:  Prejudicial  error:  Ex. 
cessive  damages. 

1.  At  the  time  an  action  was  commenced  in  the  circuit  court  for 
S.  county  that  county  had  two  terms  a  year,  one  commencing 
in  June  and  the  other  in  November.  The  action  was  not  triable 
at  the  June  term  and,  before  the  commencement  of  the  follow- 
ing November  term,  the  defendant  interposed  an  affidavit  alleg- 
ing prejudice  of  the  presiding  judge  and  also  a  motion  for  a^ 
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stay  of  proceedings  until  plaintiff  paid  certain  costs.  There- 
upon the  presiding  judge  called  In  another  circuit  Judge,  who» 
on  a  date  before  the  commencement  of  the  November  term,  at- 
tended and  heard  the  motion  and  continued  the  same  for  fur- 
ther hearing,  but  ordered  that  in  the  meantime  the  plaintiff's 
proceedings  be  stayed,  so  far  as  moving  the  cause  for  trial  at 
the  coming  November  term,  until  such  costs  were  paid.  The 
costs  were  not  paid,  and  subsequently  an  order  was  entered 
vacating  the  temporary  stay  and  authorizing  the  plaintiff  to 
notice  the  cause  for  trial  at  the  succeeding  June  term,  which 
was  accordingly  done.  On  the  last  day  of  the  November  term 
defendant  appeared  and  moved  that  the  cause  be  sent  to  another 
county,  which  motion  was  denied,  and  the  cause  was  tried  at 
the  June  term  for  which  it  had  been  noticed  for  trial.  Sec 
2625,  Stats.  1898,  as  amended  by  ch.  101,  Laws  of  1901,  and 
ch.  282,  Laws  of  1905,  provides  that  the  court  shall  change  the 
place  of  trial  of  any  action  or  special  proceedings  on  the  ap- 
plication of  a  party  thereto  who  shall  file  his  affidavit  alleging^ 
prejudice  of  the  presiding  Judge,  but  that  in  lieu  of  granting 
such  application  the  Judge  may  in  his  discretion  retain  the  ac- 
tion or  proceedings  in  the  same  court  "until  the  last  day  of  the 
then  current  term  if  the  application  is  made  at  a  term  at  which 
the  action  is  triable,  or  the  next  term  if  it  is  made  In  vacation, 
and  in  the  meantime  shall  call  upon  some  other  Judge  or  Judges 
to  attend  and  hold  court  during  such  current  or  next  term  for 
the  purpose  of  exercising  Jurisdiction  in  all  actions  or  proceed- 
ings in  which  applications  for  change  of  the  place  of  trial  have 
been  made  for  such  reason.  And  while  so  in  attendance  said 
Judge  may  make  all  orders  and  hear  all  applications  and  mo- 
tions that  may  be  brought  on  for  hearing  during  the  time  he 
shall  attend.  If  such  other  Judge  or  Judges  (as  may  be  neces- 
sary or  convenient)  can  so  attend  and  hold  court  for  such  pur- 
pose at  either  such  terms,  the  same  shall  be  done  with  the 
same  effect  as  if  a  change  of  venue  to  another  circuit  and  a 
trial  of  such  action  or  proceeding  had  been  had  therein;  hut  if 
no  such  judge  shall  so  attend,  an  order  for  a  change  of  the 
place  of  trial  shall  be  entered  in  each  such  action  and  proceed- 
ing, wherein  proper  application  has  been  made,  on  the  last  day 
of  such  term,  and  thereupon  such  change  shall  be  made."   Held: 

(1)  The  purpose  of  the  statute  is  to  secure  to  the  party  mak- 
ing the  required  affidavit  nojt  only  an  unprejudiced  trial,  but 
a  trial  in  the  home  circuit,  provided  a  competent  Judge  season- 
ably attends,  and  at  .the  same  time  to  secure  both  parties  against 
a  long  delay. 

(2)  The  statute  contemplates  that  there  shall  always  be  one 
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term  at  which  the  cause  can  be  tried  in  the  home  circuit,  and 
that  such  term  shall  be  a  term  at  which  the  cause  is  in  a  sit- 
>  nation  to  be  moved  peremptorily  for  trial. 

(3)  The  cause  can  be  sent  from  the  circuit  only  after  the 
lapse  of  a  term  at  which  it  could  be  tried. 

(4)  The  presiding  judge  calls  in  another  Judge  for  the  pur- 
pose of  exercising  jurisdiction,  and  not  alone  for  the  purpose 
of  trying  the  cause. 

(5)  When  the  "other  judge"  held  court  and  heard  and  passed 
upon  the  motions,  he  did  "so  attend"  within  the  meaning  of 
the  statute,  and  hence,  under  the  provision  "if  no  judge  shall 
so  attend,"  it  was  not  error  to  refuse  to  change  the  place  of 
trial  on  thQ  last  day  of  the  November  term. 

(6)  The  action  was  properly  triable  in  S.  county  at  the  June 
term  at  which  it  was  tried. 

2.  As  a  general  rule,  where  a  plaintiff  has  been  nonsuited  and 
brings  a  second  action  for  the  same  cause,  a  presumption  arises 
either  that  the  second  action  is  vexatious  or  that  the  cause  of 
action  is  without  merit,  and  hence  a  court  will  not  allow  the 
plaintiff  to  proceed  with  the  second  action  until  he  has  paid  the 
costs  of  the  first. 

8.  Such  presumption,  however,  yields  to  proof  showing  that  the 
prosecution  of  the  second  action  is  in  good  faith,  and  that  the 
failure  of  the  previous  action  was  not  due  to  infirmity  in  the 
cause  of  action,  but  to  untoward  circumstances  or  excusable 
mistake. 

4.  When  in  connection  with  such  proof  it  appears  that  the  plaintiff 
is  absolutely  unable  to  pay  the  previous  costs  on  account  of 
poverty  or  want  of  credit,  a  case  arises  where  the  court  In  the 
exercise  of  a  wise  and  Just  discretion  may  fairly  allow  the  sec- 
ond action  to  proceed  notwithstanding  the  fact  that  the  previous 
costs  are  unpaid. 

6.  Courts  are  open  to  the  prosecution  of  meritorious  and  bona  fide 
causes  of  action  in  good  faith,  and  poverty,  while  it  gives  no 
license  to  any  one  to  vex  or  harass  his  neighbor  with  unfounded 
lawsuits,  alone  should  not  prevent  a  needy  litigant  who  presents 
a  meritorious  cause  of  action  from  invoking  the  courts  to  do 
Justice  between  himself  and  his  neighbor. 

6.  Under  the  facts,  stated  in  the  opinion,  it  is  held  there  was  no 

abuse  of  discretion  in  denying  a  motion  to  stay  proceedings  in 
an  action  until  the  costs  of  two  previous  actions,  founded  on 
the  same  cause  of  action,  had  been  paid. 

7.  Under  sec.  4222,  Stats.  1898,  as  amended  by  ch.  307,  Laws  of 

1899  (providing  that,  when  an  action  shall  be  brought  and  a 
complaint  actually  served  therein  within  one  year  after  the 
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happening  of  the  event  causing  such  damages,  the  notice  therein 
provided  need  not  he  served),  no  notice  is  necessary  where  the 
plaintiff  had  brought  an  action  within  one  year  after  the  hap- 
pening of  the  event  causing  such  damages,  wherein  he  was  non- 
suited, although  the  instant  suit  for  the  same  cause  of  action 
was  begun  more  than  one  year  after  the  event  causing  the 
damages. 

8.  Under  such  statute  it  is  not  essential  that  the  previous  complaint 

should  have  alleged  the  same  ground  of  negligence  as  that  upon 
which  recovery  in  the  subsequent  action  is  obtained. 

9.  In  an  action  by  a  servant  for  injuries  from  the  defective  opera- 

tion of  machinery  it  is  not  necessary  that  the  servant,  at  his 
peril,  ascertain  the  initial  cause  of  the  defective  operation  and 
set  it  forth  in  his  pleading.  It  is  sufficient,  as  against  demurrer 
or  objection  upon  the  trial,  if  he  describe  the  machine  and  its 
operation  and  allege  the  ultimate  fact  that  the  machine  was 
defective  in  that  it  was  not  at  the  time  subject  to  control  by 
the  means  employed  as  it  should  have  been,  and  that  thereby 
it  became  uncontrollable,  and  that  the  accident  resulted  from 
such  want  of  control,  although  the  pleading  may  be  subject  to 
a  motion  to  make  it  more  definite  and  certain. 

10.  In  an  action  by  a  servant  for  injuries  from  the  defective  opera- 

tion of  machinery  the  plaintiff  alleged  one  specific  fact  which 
he  claimed  was  a  cause  of  the  uncontrollability,  but  he  also 
alleged  that  there  were  other  defects  unknown  to  him.  Held^ 
that  such  allegations  were  sufficient  to  entitle  plaintiff  to  in- 
troduce evidence  of  defective  construction  in  any  respect  which 
was  shown  to  be  effective  to  produce  the  uncontrollable  con- 
dition. 

11.  In  an  action  by  a  servant  for  injuries  from  the  defective  opera- 

tion of  a  machine,  evidence  that  at  the  time  of  the  trial  the 
machine  "worked  nice  and  smooth"  is  inadmissible,  where  it 
appeared  there  had  been  material  changes  in  the  machine  be- 
tween the  time  of  the  accident  and  that  of  the  trial. 

12.  In  such  case,  however,  evidence  that  the  machine  did  not  work 

perfectly  and  bothered  at  times  before  the  changes  is  held  ad- 
missible. 

13.  Objection  to  a  hypothetical  question  because  assuming  facts  not 

supported  by  the  evidence  is  not  tenable  where  there  is  some 
evidence  of  the  facts  assumed. 

14.  Where  counsel  have  not  specified  in  what  respect  a  hypothetical 

question  fails  to  correspond  to  facts  in  evidence,  an  c^sslgn- 
ment  of  error  thereon  will  not  be  considered. 

15.  In  an  action  by  a  servant  for  injuries  while  working  on  a  saw 

carriage  operated  by  steam,  alleged  to  have  been  caused  by  the 
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fact  that  the  operation  of  the  carriage  was  not  readily  con- 
trollahle,  it  is  held  to  have  been  error  to  exclude  expert  evi- 
dence offered  hy  defendant  that  it  was  a  physical  impossibility 
for  the  difference  in  the  size  of  the  exhaust  pipe  and  the  supply 
pipe  to  affect  the  working  of  the  valve  controlling  the  carriage; 
that  the  difference  would  have  no  effect  upon  the  accumulation 
of  water;  that  the  valve  in  use  on  the  apparatus  was  in  gen- 
eral use  in  Wisconsin  and  this  section  of  the  country;  that 
such  valve  was  manufactured  and  supplied  by  reputable  mak- 
ers of  sawmill  machinery;  as  to  the  effect  of  the  running  of  the 
carriage  against  the  bumper  on  the  movement  of  the  plug  in 
the  valve;  as  to  the  effect  of  water  in  the  valve  on  the  move- 
ment of  the  sawyer's  lever;  whether  It  was  possible  for  the 
valve  to  reverse  without  movement  of  the  lever;  whether  a 
certain  six-inch  pipe  was  in  accordance  with  the  usual  con- 
struction; and  whether  it  was  physically  possible  for  the  car- 
riage to  run  back  after  striking  the  bumper  without  movement 
of  the  sawyer's  lever. 

16.  Where,  in  an  action  for  injuries  to  a  servant,  the  plaintiff  was 

placed  on  the  stand  as  an  adverse  witness  and  produced  a  writ- 
ten agreemeht  with  his  attorneys,  which  contained  nothing  of 
a  champertous  ^nature,  and  twice  denied  that  he  had  any  agree- 
ment except  the  written  one,  the  court  was  held  justified  in  ex- 
cluding any  further  examination  of  plaintiff  on  that  subject. 

17.  In  an  action  by  a  servant  for  injuries,  plaintiff  alleged  the  de- 

fective operation  of  a  steam  sawmill  carriage  and  also  the  in- 
competence of  defendant's  engineer  in  charge  of  the  carriage 
at  the  time  of  the  accident.  Held,  under  the  evidence,  stated 
in  the  opinion,  that  the  questions  whether  the  alleged  defective 
operation  of  the  steam  valve  was  not  in  part  the  cause  of  the 
engineer's  failure  to  seasonably  reverse  the  lever  controlling 
the  machinery;  whether  the  engineer  was  incompetent;  whether 
such  incompetence  was  known  or  should  have  been  known  to 
defendant,  and  whether  the  accident  was  either  wholly  or  par- 
tially the  result  of  such  incompetence,  were  proper  questions 
to  submit  to  the  jury,  and  that  It  was  not  error  to  refuse  to  di- 
rect a  verdict  in  favor  of  defendant  on  the  ground  that  no  neg- 
ligence was  shown,  or  that,  if  negligence  was  shown,  it  was  not 
the  proximate  cause  of  the  injury. 

18.  In  an  action  by  a  servant  for  injuries  alleged  to  have  been  caused, 

In  part,  by  the  Incompetence  of  defendant's  engineer,  a  ques- 
tion submitted  as  part  of  the  special  verdict  asked  whether 
the  injury  was  caused  by  the  incompetence  or  loant  of  skill  of 
the  engineer.  Held,  that  the  sole  inquiry  in  this  respect  was 
whether  the  injury  was  proximately  caused  by  the  incompe- 
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tence  of  the  engineer,  and  that  the  question  should  be  so  framed 
as  to  pat  that  inquiry  only. 

19.  In  such  case,  if  the  words  "want  of  skill"  meant  incompetence 

they  were  surplusage;  if  they  meant  something  difterent  then 
they  were  not  only  immaterial  hut  made  the  question  double. 

20.  An  Inquiry  in  a  question  of  a  special  verdict  as  to  whether  de- 

fendant "knew  or  ought  to  have  known"  presents  an  inquiry  as 
to  two  separate  facts. 
[21.  Whether  questions  of  a  special  verdict  inquiring  whether  de- 
fendant knew  or  ought  to  have  known  certain  facts  are  de- 
fective for  duplicity,  not  decided.] 

22.  In  submitting  a  question  of  a  special  verdict  the  court  inquired 

whether  a  majority  of  the  millowners  under  the  same  circum- 
stances should  have  reasonably  foreseen  that  an  engineer's  in- 
competence would  be  likely  to  cause  an  injury  to  plaintiff. 
Held,  that  the  question  was  inaccurate,  since  it  was  only  neces- 
sary to  inquire  whether  the  engineer's  incompetence  would  be 
likely  to  cause  injury  to  another. 

23.  A  rule  of  court  in  order  to  be  valid  must  be  reasonable. 

24.  The  right  to  present  instructions  applicable  to  the  case  and  have 

them  given  to  the  jury  if  they  state  the  law  correctly  is  an 
ancient  right,  recognized  and  guaranteed  by  sec.  2853,  Stats. 
1898,  subject  to  the  limitation  that  they  must  be  in  writing. 

25.  A  rule  of  court  which  substantially  impairs  such  right  in  re- 

quiring that  a  party  must  submit  his  requests  for  instructions 
to  the  jury  in  writing  before  he  shall  first  rest  his  case,  and 
that  he  shall  cite  the  authorities  upon  which  he  relies  to  sup- 
port each  proposition  or  the  court  will  not  consider  such  re- 
quest, substantially  impairs  the  right  to  present  instructions, 
recognized  and  guaranteed  by  sec.  2853,  Stats.  1898,  is  unrea- 
sonable, and  hence  void. 

26.  In  an  action  for  injuries  to  a  servant  alleged  to  have  been  caused 

by  the  defective  operation  of  a  machine  and  also,  in  part,  by 
the  negligence  of  an  incompetent  engineer,  requests  for  instruc- 
tions, stated  in  the  opinion,  as  to  the  rules  by  which  the  jury 
were  to  determine  the  question  of  the  competence  of  the  en- 
gineer and  the  question  of  the  plaintifTs  contributory  negli- 
gence, and  as  to  the  burden  of  proof,  are  held  to  state  correct 
legal  principles  applicable  to  the  case  and  not  covered  by  the 
general  charge. 

27.  In  such  case  a  requested  instruction  that  the  jury  could  not  find 

the  engineer  incompetent  from  the  fact  that  he  might  have  been 
guilty  of  one  or  more  Isolated  acts  of  negligence  is  held  too 
broad  a  statement.  Proof  of  a  single  act  of  negligence  is  not 
sufficient  to  raise  an  inference  of  incompetence,  while  proof  of 
many  such  acts  may.    ' 
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28.  Where  a  special  yerdict  is  taken  It  is  not  error  to  refuse  to  give 

a  requested  instruction  containing  a  substantially  correct  state- 
ment of  the  law,  but  which  is  general  and  does  not  apply  to 
any  question  of  the  special  verdict. 

29.  In  an  action  by  a  servant  for  injuries  the  court  instructed  the 

Jury  that  proximate  cause  was  the  immediate,  direct,  actual, 
natural,  efficient,  and  real  cause.  Held  inaccurate,  but  net 
prejudicial  to  defendant,  since  it  placed  a  heavier  burden  on  the 
plaintiff  than  the  correct  rule. 

30.  In  such  case  the  inaccuracy  was  not  prejudicial,  since  the  Jury, 

in  answer  to  specific  questions  of  the  special  verdict,  had  found 
all  the  elements  of  fact  constituting  proximate  cause. 

31.  In  an  action  by  a  servant  for  the  loss  of  his  leg,  under  the  facts. 

stated  in  the  opinion,  a  verdict  for  |8,500  is  held  not  to  be  ex- 
cessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sawyer 
county:  W.  C.  Silvekthoen,  Judge.    Reversed, 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  April  21,  1902,  while  employed  in  de- 
fendant's sawmill  at  Hayward,  Wisconsin.  On  the  day  named 
the  plaintiff  was  working  as  a  rider  upon  one  of  the  saw  car- 
riages in  the  mill,  which  carriage  was  operated  by  means  of 
what  is  known  as  a  steam  feed,  which  lets  steam  into  a  long 
cylinder  in  which  a  piston  works,  which  is  attached  to  the  car- 
riage and  propels  it  very  rapidly  forward  and  back  past  a 
band  saw,  thus  sawing  lumber  from  a  log  or  cant  fixed  upon 
the  carriage.  The  head  sawyer  operates  the  carriage  by  means 
of  a  lever  which  moves  a  valve  in  the  steam-feed  apparatus 
and  lets  in  or  shuts  off  the  steam.  Just  prior  to  the  accident 
the  sawyer,  one  Magnuson,  called  the  engineer,  Lee,  and 
stated  that  the  feed  was  working  hard.  After  finishing  the 
sawing  of  the  log  then  on  the  carriage  the  sawyer  stepped 
aside  and  Lee  took  hold  of  the  lever  and  ran  the  carriage  back 
and  forth  a  few  times,  apparently  without  difficulty,  and  the 
sawyer  told  him  to  open  the  valve  wide  and  he  would  feel  it. 
The  plaintiff  meanwhile  remained  on  the  carriage.  Lee  then 
opened  the  valve  wide  and  the  carriage  started  rapidly  past 
the  saw.    Lee  failed  to  reverse  the  lever  in  time  and  the  car- 
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riage  bumped  against  the  bumper,  the  plaintiff  was  thrown 
down  on  the  carriage,  which  at  once  started  rapidly  back,  and 
plaintiff's  leg,  which  was  projecting  over  the  edge  of  the  car- 
riage, was  sawed  off  below  the  knee  as  the  carriage  passed  the 
saw.  The  sawyer  grabbed  the  lever  as  the  carriage  passed  the 
saw  and  stopped  the  carriage.  The  plaintiff's  claim  was  that 
the  steam-feed  apparatus  was  defective  in  that  the  pipe  con- 
ducting the  exhaust  steam  away  from  the  valve,  called  the 
port  pipe,  was  too  small,  and  that  there  were  other  defects  of 
which  he  was  ignorant  but  which  the  plaintiff  well  knew, 
causing  the  carriage  to  jerk  or  sticL  He  also  claimed  that  Lee 
was  an  incompetent  engineer  and  known  to  be  so  by  defend- 
ant, and  that  the  accident  was  the  combined  result  of  the  de- 
fects in  the  apparatus  and  the  incompetence  of  Lee.  The 
jury  returned  a  special  verdict  as  follows : 

"(1)  Was  the  North  Wisconsin  Lumber  Company,  the  de- 
fendant, at  the  time  mentioned  in  the  complaint  in  this  ac- 
tion, a  corporation  existing  under  the  laws  of  the  state  of 
Wisconsin?  A,  (by  the  court)  Yes.  (2)  Was  the  said  North 
Wisconsin  Lumber  Company,  on  April  21,  1902,  the  owner 
of  and  engaged  in  operating  a  sawmill  at  Hayward,  Wiscon- 
sin? A.  (by  the  court)  Yes.  (3)  Was  the  plaintiff,  Ole 
Odegard,  on  said  21st  day  of  April,  1902,  as  an  employee  of 
the  defendant,  the  North  Wisconsin  Lumber  Company,  en- 
gaged in  its  service  in  the  work  of  riding  upon  the  log  car- 
riage in  the  said  mill  while  the  same  was  in  operation  in  the 
manufacture  of  lumber?  A,  Yes.  (4)  Was  the  said  Ole 
Odegard,  while  so  engaged  on  that  day,  thrown  dovm  upon 
the  said  carriage  in  such  a  way  that  as  the  carriage  was  im- 
pelled toward  the  band  saw  his  left  leg  was  cut  off  by  said 
saw  a  short  distance  below  the  knee  ?  A.  Yes.  (5)  Did  any 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  Ole  Ode- 
gard, contribute  to  produce  his  injury?  A.  No.  (6)  Was 
said  Reodor  Lee  a  competent  engineer  at  the  time  of  the  acci- 
dent by  which  the  plaintiff  Odegard  lost  his  leg?  A.  No. 
(7)  If  said  Reodor  Lee  was  an  incompetent  engineer  at  the 
time  of  the  accident  by  which  Ole  Odegard  lost  his  leg,  did 
the  North  Wisconsin  Lumber  Company  know,  or  ought  it 
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reasonably  to  have  known,  prior  to  the  accident  aforesaid  that 
said  Eeodor  Lee  was  incompetent  A.  Yes.  (8)  Was  the 
said  injury  to  the  plaintiflF,  Ole  Odegard,  caused  by  the  in- 
competence or  want  of  skill  as  an  engineer  on  the  part  of  said 
Eeodor  Lee?  A.  Yes.  (9)  Did  the  defendant,  the  North 
Wisconsin  Lumber  Company,  furnish  its  employee,  said  Ole 
Odegard,  at  the  time  of  the  accident,  in  the  said  steam-feed 
apparatus  which  moved  the  carriage  upon  which  he  was  rid- 
ing, a  reasonably  safe  appliance  for  the  work  in  which  he 
was  engaged?  A.  No.  (10)  If  the  said  steam-feed  appa- 
ratus was  not  a  reasonably  safe  appliance  for  the  work  in 
which  said  Odegard  was  engaged  at  the  time  he  lost  his  leg, 
did  the  defendant,  the  North  Wisconsin  Lumber  Company, 
know,  or  ought  it  reasonably  to  have  known,  prior  to  the  said 
accident,  that  the  said  steam-feed  apparatus  was  not  a  rea- 
sonably safe  appliance  for  the  work  in  which  said  Ode- 
gard was  engaged  when  the  accident  occurred?     A.  Yes. 

(11)  Would  the  majority  of  millowners  and  superintendents, 
under  the  circumstances  of  the  situation  in  which  Odegard 
was  placed  at  the  time  of  the  accident,  have  reasonably  ex- 
pected and  foreseen  that  the  said  steam-feed  apparatus  would 
be  likely  to  cause  an  injury  to  the  plaintiff,  Odegard,  by 
reason  of  the  condition  in  which  it  then  was?     A,  Yes. 

(12)  Would  the  majority  of  millowners  and  superintendents, 
under  the  circumstances  of  the  situation  in  which  Odegard 
was  placed  at  the  time  of  the  accident,  have  reasonably  ex- 
pected and  foreseen  that  Reodor  Lee  would  be  likely  to  cause 
injury  to  the  plaintiff,  Odegard,  by  reason  of  the  incompe- 
tency as   an  engineer  of  the  said  Reodor  Lee?     A.  Yes. 

(13)  Was  the  danger  to  be  apprehended  from  riding  the  car- 
riage in  question  at  the  time  of  the  accident  so  great,  imme- 
diate, and  tjonstant  that  a  reasonably  prudent  person,  under 
all  the  circumstances  in  which  Odegard  was  then  placed  and 
acted,  would  not  subject  himself  to  it?  A.  No.  (14)  W^ 
the  defendant  guilty  of  n^ligence  in  failing  to  furnish  the 
plaintiff  a  reasonably  safe  appliance  in  the  said  steam-feed 
apparatus  with  which  to  do  his  work?  A.  Yes.  (15)  If 
you  answer  the  last  question  'Yes,'  then  was  such  negligence 
of  the  defendant  the  proximate  cause  of  the  injury  ?  A.  Yes. 
(16)  What  damages  has  the  plaintiff,  Odegard,  sustained  by 
reason  of  his  said  injury  ?    A.  $8,500." 
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Judgment  for  the  plaintiff  was  rendered  on  this  verdict, 
and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bundy  &  Wilcox, 
attorneys,  and  Wichham  <&  Farr,  of  counsel,  ariid  oral  argu- 
ment by  R.  P.  Wilcox  and  James  Wichham. 

For  the  respondent  there  was  a  brief  by  Frank  B.  Lamx)- 
reux,  Sam,  J.  Williams,  and  H.  B.  Walmsley,  and  a  supple- 
mental brief  signed  Sanborn,  Lamoreux  &  Pray,  Sam,  J. 
William^s,  and  H,  B.  Walmsley,  and  oral  argument  by  Mr. 
Walmsley  and  Mr.  Lamorevxc. 

WiNSLOW,  J.  A  question  of  jurisdiction  arises  at  the 
threshold  of  the  case  which  must  be  first  examined. 

The  action  was  commenced  in  Sawyer  county.  This  county 
at  that  time  had  two  terms  a  year,  one  commencing  on  the 
first  Monday  in  June  and  the  other  on  the  second  Monday  in 
November.  The  summons  was  served  .June  11,  1904,  and 
hence  the  action  was  not  triable  at  the  June  term.  The  an- 
swer was  served  in  August  following.  On  the  6th  day  of  Oc- 
tober, 1904,  an  aflBdavit  alleging  prejudice  of  the  presiding 
judge  was  filed  by  the  defendant,  and  at  the  same  time  an 
order  to  show  cause,  returnable  October  17th,  was  obtained 
and  filed,  requiring  the  plaintiff  to  show  cause  why  all  fur- 
ther proceedings  in  the  action  should  not  be  stayed  until  the 
plaintiff  should  pay  the  taxed  costs  in  two  previous  actions 
conunenced  by  the  plaintiff  against  the  defendant  on  the  same 
cause  of  action  and  which  had  been  dismissed.  This  motion 
was  based  on  an  affidavit  made  by  one  of  the  defendant's  at- 
torneys stating  the  facts.  After  the  filing  of  these  papers  the 
presiding  judge  called  upon  the  Honorable  W.  C.  Sllvee- 
THORN,  the  presiding  judge  of  the  Sixteenth  circuit,  to  hear 
the  motion,  and  Judge  Silverthorn  attended  and  heard  the 
motion  at  Hayward,  Sawyer  county,  October  28th,  and  con- 
tinued the  same  for  further  hearing,  but  in  the  meantime 
ordered  that  the  plaintiff's  proceedings  be  stayed,  so  far  as 
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moving  the  case  for  trial  at  the  next  November  term  of  court 
was  concerned,  until  such  costs  were  paid.  The  costs  were  not 
paid  and  the  case  was  not  noticed  for  trial  at  the  November 
term,  and  on  May  25,  1905,  Judge  Silvebthoen  made  an 
order  and  sent  it  to  the  clerk  of  court  of  Sawyer  county  vacat- 
ing the  temporary  stay  and  authorizing  the  plaintiflE  to  notice 
the  cause  for  trial  at  the  June  term.  Thereupon  the  case  was 
noticed  for  the  June  term  by  the  plaintiff.  On  June  5th, 
being  the  last  day  of  the  November,  1904,  term,  the  defend- 
ant appeared  in  court  and  moved  that  the  case  be  sent  to  an- 
other county,  but  the  motion  was  denied  by  the  presiding 
judge.  The  action  was  called  for  trial  at  the  June  term  on 
the  26th  day  of  that  month,  at  which  time  Judge  Silver- 
thorn  attended  and  presided,  and  the  defendant  renewed  the 
motion  to  send  the  case  to  another  county  as  well  as  the  mo- 
tion for  a  stay  of  proceedings  until  the  costs  of  the  previous 
actions  were  paid,  but  both  motions  were  denied. 

The  appellant's  contention  is  that,  because  no  judge  at- 
tended to  try  the  cause  during  the  November,  1904,  term,  it 
became  the  duty  of  the  presiding  judge  to  change  the  place  of 
trial  under  the  terms  of  sec.  2625,  Stats.  1898,  as  amended 
by  ch.  101,  Laws  of  1901,  and  ch.  282,  Laws  of  1905.  That 
section  provides  that  the  court  shall  change  the  place  of  trial 
of  any  action  or  special  proceeding  on  the  application  of  a 
party  thereto  who  shall  file  his  affidavit  alleging  prejudice  of 
the  presiding  judge,  but  that,  in  lieu  of  granting  such  applica- 
tion, the  judge  may  in  his  discretion  retain  the  action  or  pro- 
ceeding in  the  same  court 

*'^until  the  last  day  of  the  then  current  term  if  the  application 
is  made  at  a  term  at  which  the  action  is  triable,  or  the  next 
term  if  it  is  made  in  vacation,  and  in  the  meantime  shall  call 
upon  some  other  judge  or  judges  to  attend  and  hold  court  dur- 
ing such  current  or  next  term  for  the  purpose  of  exercising 
jurisdiction  in  all  actions  and  proceedings  in  which  applica- 
tions for  change  of  the  place  of  trial  have  been  made  for  such, 
reason.    And  while  so  in  attendance  said  judge  may  make  all 
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orders  and  hear  all  applications  and  motions  that  may  be 
brought  on  for  hearing  during  the  time  he  shall  so  attend. 
If  such  other  judge  or  judges  (as  may  be  necessary  or  con- 
venient) can  so  attend  and  hold  court  for  such  purpose  at 
either  such  terms,  the  same  shall  be  done  with  the  same  effect 
as  if  a  change  of  venue  to  another  circuit  and  a  trial  of  such 
action  or  proceeding  had  been  had  therein;  but  if  no  such 
jvdge  shall  so  attend,  an  order  for  a  change  of  the  place  of 
trial  shall  be  entered  in  each  action  and  proceeding  wherein 
proper  application  has  been  made  on  the  last  day  of  such 
term,  and  thereupon  such  change  shall  be  made." 

The  general  purpose  of  this  section  is  reasonably  dear; 
but,,  unfortunately,  its  terms  are  by  no  means  clear.  The  pur- 
pose was  to  secure  to  a  party  making  an  affidavit  of  prejudice 
a  trial  before  an  unprejudiced  judge  without  the  transfer  of 
the  case  to  another  circuit,  and  at  the  same  time  to  secure  both 
parties  against  a  long  delay  which  might  easily  result  were 
there  no  limitation  on  the  time  within  which  another  judge 
might  be  called  in.  In  other  words,  the  purpose  was  to  se- 
cure not  only  an  unprejudiced  trial,  but  a  trial  in  the  home 
circuit,  provided  a  competent  judge  seasonably  attends.  It 
evidently  contemplates  that  there  shall  always  be  one  term 
during  which  the  case  can  be  tried  in  the  home  circuit,  and 
that  such  term  shall  be  a  term  at  which  the  case  is  in  situation 
to  be  moved  peremptorily  for  trial.  It  clearly  does  not  con- 
template that  the  case  shall  be  sent  from  the  circuit  after  the 
lapse  only  of  a  term  at  which  it  could  not  be  tried.  In  the 
present  case  the  affidavit  of  prejudice  was  filed  in  the  June 
term,  at  which  term  the  case  was  not  triable.  At  the  time  of 
filing  the  affidavit  application  was  evidently  made  for  a 
change  of  venue  thereon,  and  at  the  same  time  application  was 
made  by  the  defendant  for  a  stay  of  proceedings.  Another 
judge  was  immediately  called  in  and  did  attend  and  heard  the 
motion  for  stay  of  proceedings,  and  granted  it  so  far  as  to  pre- 
vent the  noticing  of  the  case  for  trial  at  the  next  term.  Thus 
the  claim  is  that  the  defendant,  after  making  its  application 
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for  change  of  venue,  by  its  own  act  had  been  able  to  deprive 
the  plaintiff  of  the  privilege  of  having  the  case  tried  at  the 
home  circuit,  a  valuable  privilege  which  the  statute  intended 
to  secure  to  him.  Such  a  construction  of  a  statute  should  not 
be  adopted  unless  the  wording  of  the  statute  plainly  and  un- 
ambiguously demands  it.  The  command  of  the  statute  is  that 
the  change  shall  be  made  "if  no  such  judge  shall  so  attend;" 
and  the  question  is:  Did  Judge  Silvekthokn  "so  attend" 
when  he  came  to  Hayward  and  heard  the  motion  for  a  stay 
of  proceedings  in  October,  1904?  It  is  argued  that  he  did 
not,  because  he  was  not  then  called  in  to  try  the  case,  but  only 
to  hear  a  motion  at  a  time  when  the  case  was  not  triable.  We 
do  not  so  construe  the  statute.  The  words  "so  attend"  refer 
back  to  the  previous  provisions  of  the  section,  and  to  these 
provisions  we  must  go  to  ascertain  the  meaning  intended. 
After  providing  that  the  circuit  judge  may  retain  the  action 
until  the  last  day  of  the  current  term  if  the  application  is 
made  at  a  term  at  which  the  action  is  triable,  or  the  next  term 
if  it  is  made  in  vacation  (this  latter  clause  evidently  covering 
an  application  made  at  a  term  at  which  the  action  is  not  tri- 
able), the  statute  says  that  the  judge  "m  the  meantime  shall 
call  upon  some  other  circuit  judge  or  judges  to  attend  and 
hold  court  during  such  current  term  or  next  term  for  the  pur- 
pose of  exercising  jurisdiction  in  all  actions  and  proceedings 
in  which  applications  for  change  of  the  place  of  trial  have 
been  made  for  such  reason."  The  statute  then  gives  such 
visiting  judge  power  to  hear  and  decide  all  matters  brought 
on  for  hearing  during  his  attendance,  and  provides  that  if 
such  judge  or  judges  "can  so  attend  and  hold  court  for  such 
purpose  at  either  such  terms,  the  same  shall  be  done  with  the 
same  effect"  as  if  an  actual  change  of  venue  and  trial  in  an- 
other circuit  had  been  had.  It  will  be  noticed  that  the  require- 
ment is  that  the  presiding  judge  shall  in  the  meantime  call 
^in  another  judge  for  the  purpose  of  exercising  jurisdiction 
and  not  for  the  purpose  of  trying  the  case  alone. 
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Here  the  application  for  change  was  made  during  the  June 
term,  and  it  was  coupled  with  a  motion  requiring  action  of 
the  court  Judge  P^eish  could  not  hear  the  motion  because 
of  the  filing  of  the  affidavit  of  prejudice,  but  he  chose  to  re- 
tain the  action  in  the  county,  as  the  statute  allows.  There- 
fore he  called  in  Judge  Silveethobn  to  hear  the  motion  and 
Judge  SiLVEBTHOEN  attended.  By  this  course  the  command 
of  the  statute  in  terms  was  satisfied.  Judge  Pabish  did  in 
the  meantime  call  upon  another  judge  to  attend  and  hold 
court  for  the  purpose  of  exercising  jurisdiction,  and  such 
other  judge  did  attend  and  exercised  jurisdiction,  although 
he  did  not  try  the  case.  We  think  Judge  Silveethobn  did 
"so  attend"  within  the  meaning  of  the  statute,  and  that  there 
was  no  error  in  refusing  to  change  the  venue  on  the  last  day 
of  the  November  term,  and  hence  that  the  action  was  properly 
triable  in  Sawyer  county  at  the  June  term,  1905. 

The  second  contention  of  the  appellant  is  that  the  trial 
court  erred  in  not  staying  proceedings  in  the  action  until  the 
costs  of  two  former  actions  brought  on  the  same  cause  of  ac- 
tion had  been  paid.  It  appeared  by  the  affidavits  submitted 
that  in  January,  1903,  the  plaintiff  commenced  an  action 
against  the  defendant  to  recover  for  the  same  injury,  alleging 
in  his  complaint  defective  packing  of  the  piston  head  as  the 
only  ground  of  negligence ;  that  issue  was  joined  and  the  case 
noticed  for  trial  at  the  May  term,  1903,  at  which  time  the 
plaintiff  filed  an  affidavit  of  prejudice,  and  the  case  was  sent 
to  the  circuit  court  for  Chippewa  county  and  came  on  for  trial 
at  the  October  term,  1903 ;  that  upon  the  trial  the  plaintiff  of- 
fered to  show  that  the  port  steam  pipe  was  too  small,  but  that 
this  testimony  was  ruled  out  because  not  within  the  issue, 
whereupon  the  plaintiff  asked  and  was  granted  leave  within 
ten  days  to  amend  his  complaint,  alleging  this  new  ground 
of  negligence,  upon  payment  of  $46,  and  the  cause  was  con- 
tinued ;  that  plaintiff  failed  to  comply  with  the  order  and  the 
action  was  thereafter  dismissed,  with  costs  taxed  at  $183.86; 
that  execution  on  said  judgment  was  issued  and  returned  un- 
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satisfied ;  that  plaintiff  commenced  another  action  against  de- 
fendant for  the  same  injury  in  February,  1904,  alleging  in 
his  complaint  as  ground  of  n^ligence  inadequate  size  of  the 
port  steam  pipe,  in  which  action  issue  was  joined  'and  the 
trial  was  commenced  in  June,  1904 ;  that  the  ei^neer,  Lee, 
was  called  as  a  witness  and  took  on  himself  the  entire  blame 
for  the  accident,  whereupon  the  plaintiff's  attorney,  being 
taken  by  surprise  by  his  testimony,  submitted  to  a  voluntary 
nonsuit,  and  judgment  was  entered  thereon,  with  costs  taxed 
at  $131.10,  which  have  never  been  paid;  that  this  action  was 
immediately  commenced  and  a  complaint  served,  ailing  the 
incompetence  of  Lee  as  an  additional  ground  of  recovery,  and 
that  defendant  spent  about  $1,500  in  procuring  the  attend- 
ance of  witnesses  and  preparing  for  the  trial  of  said  previous 
actions.  It  further  appeared  by  plaintiff's  affidavit  that  he 
has  no  property  save  a  small  homestead  worth  not  more  than 
$300,  some  household  furniture,  a  pony,  cart^  cow,  and  calf, 
worth  not  exceeding  $230  in  all ;  that  he  has  a  wife  and  three 
minor  children,  only  one  of  whom  is  able  to  earn  wages ;  that 
he  himself  is  unable  to  earn  regular  wages  by  reason  of  his 
disability  and  can  earn  barely  enough  to  support  his  f  amily^ 
and  has  been  unable  to  pay  said  judgments  or  to  borrow 
money  from  others  to  do  so.  The  affidavits  of  the  plaintiff 
and  his  attorneys  tended  to  show  that  in  their  judgment 
plaintiff  has  a  meritorious  cause  of  action,  and,  further,  that 
the  various  actions  were  prosecuted  in  good  faith  and  not  for 
the  purpose  of  vexing  or  harassing  the  defendant  Whether 
the  present  action  should  have  been  stayed  or  not  was  a  ques- 
tion appealing  primarily  to  the  discretion  of  the  trial  judge, 
and  his  ruling  thereon  will  not  be  reversed  except  for  abuse 
of  such  discretion. 

The  general  rule  is  that,  where  a  plaintiff  has  been  non- 
suited and  brings  a  second  action  for  the  same  cause,  a  pre- 
sumption arises  either  that  the  second  action  is  vexatious  or 
that  the  cause  of  action  is  without  merit,  and  hence  that  a 
court  will  not  allow  the  plaintiff  to  proceed  with  the  second 
Vol.  130—43 
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action  until  he  has  paid  the  costs  of  the  first  Felt  v.  Amidon, 
48  Wis.  66,  3  K  W.  825.  This  presumption,  however,  yields 
to  proof  showing  that  the  prosecution  of  the  second  action  is 
in  good  faith,  and  that  the  failure  of  the  previous  action  was 
not  due  to  infirmity  in  the  cause  of  action,  but  to  untoward' 
circumstances  or  excusable  mistake.  When  in  connection 
with  such  proof  it  appears  that  the  plaintiff  is  absolutely  un- 
able to  pay  the  previous  costs  on  account  of  poverty  and  want 
of  credit,  a  case  arises  where  the  court  in  the  exercise  of  a 
wise  and  just  discretion  may  fairly  allow  the  second  action  to 
proceed  notwithstanding  the  previous  costs  are  unpaid.  Our 
courts  are  open  for  the  prosecution  of  meritorious  and  bona 
fide  causes  of  action  in  good  faith.  Poverty  gives  no  license 
to  any  one  to  vex  or  harass  his  neighbor  with  unfounded  law- 
suits. On  the  other  hand,  pov^erty  alone  should  not  prevent 
the  needy  litigant  who  presents  a  meritorious  cause  of  action 
from  invoking  the  courts  to  do  justice  between  him  and  his 
neighbor.  The  facts  presented  on  the  motion  were  sufficient, 
in  our  judgment^  to  justify  the  court  in  refusing  to  stay  pro- 
ceedings ;  at  least  we  cannot  say  that  there  was  any  abuse  of 
discretion  in  the  ruling. 

No  notice  of  injury,  as  required  by  subd.  6,  sec.  4222, 
Stats.  1898,  was  served  by  the  plaintiff,  and  the  present  ac- 
tion was  not  commenced  until  more  than  a  year  after  the  hap- 
pening of  the  accident  The  failure  to  give  the  notice  was 
pleaded  as  a  defense,  and  the  claim  is  made  that  the  action 
was  barred  by  reason  of  fililure  to  give  the  notice.  The 
first  action  to  recover  damages  for  this  injury  was,  however, 
brought  and  llie  complaint  served  within  the  year.  By  di. 
307,  Laws  of  1899,  see.  4223,  8upra,  was  amended  by  adding 
the  following  provision: 

"When  an  action  shall  be  brought  and  a  complaint  actually  I 
served  therein  within  one  year  after  the  happening  of  the 
event  causing  such  damages,  the  notice  herein  provided  for 
need  not  be  served." 
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This  provision  is  not  ambiguous.  It  does  not  provide  that 
the  action  in  which  the  recovery  is  finally  had  shall  be  brought 
within  the  year,  but  only  that,  when  an  action  (meaning,  of 
course,  an  action  to  recover  for  the  same  injury)  shall  be 
brought  and  the  complaint  served  within  the  year,  no  notice 
need  be  served.  The  condition  was  exactly  fulfilled  in  the 
present  case.  The  statute  does  not  make  it  essential  that  the 
previous  complaint  shall  allege  the  same  grounds  of  negli- 
gence as  that  upon  which  the  recovery  is  obtained,  nor  can 
we  add  any  such  requirement  by  construction.  Under  the 
terms  of  the  statute,  therefore,  no  notice  was  necessary.  Pass- 
ing from  these  preliminary  questions  to  the  trial  itself,  we 
meet  numerous  exceptions  to  rulings  upon  evidence,  some  of 
which  may  well  be  treated  in  groups. 

Evidence  was  received  against  objection  and  exception  tend- 
ing to  show  that  the  steam-feed  apparatus  was  defective  in 
not  having  attached  certain  drainage  devices  called  bleeders 
or  traps  to  drain  the  water  out  of  the  steam  pipes  at  and 
near  the  valve,  the  idea  being  that  by  reason  of  the  absence 
of  these  devices  water  accumulated  in  the  valve  and  washed 
away  the  lubricating  oil,  thus  making  the  valve  and  lever 
work  hard  and  become  difficult  to  move  and  the  carriage  hard 
to  control.  The  complaint  in  substance  described  in  detail 
the  saw  carriage  and  the  steam  feed  and  controlling  valve,  as 
well  as  the  method  of  operation  of  the  whole  apparatus,  and 
charged  that  proper  methods  of  construction  required  that 
the  steam  feed  and  valve  should  always  be  subject  to  the  con- 
trol of  the  operator  or  head  sawyer;  that  by  reason  of  the 
small  size  of  the  port  pipe  the  apparatus  could  not  be  so  con- 
trolled, but  was  likely  to  get  beyond  control  and  endanger  the 
lives  of  employees  working  t&ereon ;  that  there  were  other  de- 
fects in  construction  rendering  said  machinery  dangerous, 
known  to  the  defendant  but  imknown  to  the  plaintiff ;  that  by 
reason  of  the  careless  and  unskilful  operation  of  the  carriage 
by  Lee,  coupled  with  said  defects  in  construction^  Lee  lost 
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control  of  the  steam  feed  and  the  carriage  moved  with  such 
velocity  as  to  throw  the  plaintiflE  down  and  cut  off  his  leg. 

Now,  the  question  is  whether  the  allegation  of  the  specific 
fact  that  the  "port  pipe  was  too  small  precluded  the  plaintiff 
from  showing  that  there  were  other  defects  in  construction 
tending  to  render  the  apparatus  not  readily  controllable,  or, 
as  the  witnesses  describe  it,  causing  the  lever  to  work  hard 
and  the  carriage  to  jerk  or  stidc.  The  general  rule  applicable 
to  all  actions  is  that  the  complaint  must  inform  the  defendant 
of  the  faots  from  which  it  is  claimed  his  liability  results,  in 
order  that  he  may  prepare  to  make  his  defense  advisedly.  A 
plaintiff  should  not  be  allowed  to  charge  negligence  in  one 
respect  and  upon  the  trial  prove  negligence  in  an  entirely  dif- 
ferent respect.  The  rule  does  not,  however,  require  the  plead- 
ing of  mere  evidence,  but  only  of  the  ultimate  fact,  nor  does 
it  require  impossibilities.  An  operative  upon  or  about  a  ma- 
chine may  know  that  it  did  not  operate  properly  and  that 
essential  parts  were  not  subject  to  control,  but  he  may  not 
know,  nor  be  able  to  find  out  by  reason  of  lack  of  expert 
knowledge,  the  precise  cause  of  the  irregular  action,  and  ex- 
perts themselves  may  differ  on  the  question.  In  suqh  cases 
the  question  is  whether  he  must  at  his  peril  ascertain  the 
initial  cause  of  the  defective  operation  and  set  it  forth,  or 
whether  it  is  sufficient  if  he  describe  the  machine  and  its 
operation  and  allege  the  ultimate  fact  that  the  machine  was. 
defective  in  that  it  was  not  at  the  time  subject  to  control  by 
the  lever  as  it  should  have  been,  and  that  thereby  it  became 
uncontrollable,  and  that  the  accident  resulted  from  such  want 
of  control.  We  think  the  latter  course  is  sufficient,  at  least  as 
against  demurrer  or  objection  upon  the  trial,  although  it  may 
be  that  the  pleading  would  be  subject  to  motion  to  make  it 
more  definite  and  certain.  It  is  true  that  in  the  present  case 
the  plaintiff  all^d  one  specific  fact  which  he  claimed  was  a 
cause  of  the  uncontrollability,  but  he  also  alleged  that  there 
were  other  defects  unknown  to  him ;  and  after  all  the  signifi- 
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cant  and  substantial-  ground  of  his  claim  of  negligence  was 
plainly  stated  to  be  that  the  steam  feed  and  carriage  were  de- 
fective because  not  subject  to  immediate  and  effective  control 
by  the  sawyer,  and  we  think  that  this  was  sufficient  to  entitle 
him  to  introduce  evidence  of  defective  construction  in  any 
respect  which  is  shown  to  be  effective  to  produce  the  uncon- 
trollable condition.  We  find  no  error,  therefore,  in  these 
rulings. 

Two  witnesses  who  worked  on  the  same  carriage  at  the 
time  of  the  trial  of  the  case  in  June,  1905,  were  allowed, 
against  objection,  to  testify  that  the  carriage  "worked  nice 
and  smooth  now."  There  was  evidence  in  the  record  that 
there  was  no  change  in  the  condition  of  the  machine  from 
April,  1902,  until  the  following  season,  but  there  was  evi- 
dence that  there  had  been  a  material  change  between  March, 
1903,  and  the  time  of  the  trial.  The  evident  effect  of  the 
evidence  that  the  carriage  ran  "nice  and  smooth  noV  would 
be  that  it  could  be  claimed  therefrom  that  the  changes  made 
had  been  in  the  way  of  repairs  to  the  supposed  defects  af t^r 
the  accident  Such  evidence  is  not  admissible.  Lang  v. 
Sanger,  76  Wis.  71,  44  IST.  W.  1095.  An  expert  witness  was 
allowed  to  testify  that  the  apparatus  did  not  work  perfectly 
in  March,  1903,  but  bothered  at  times.  This  testimony  was 
admissible,  because  the  evidence  showed  that  there  had  been 
no  changes  between  the  time  of  the  accident  and  the  time 
when  the  witness  examined  its  operation. 

A  hypothetical  question,  asked  by  the  court  of  this  same 
witness,  which  assumed  that  there  was  some  trouble  with  the 
steam  feed,  which  caused  the  carriage  to  jerk  and  start  and 
stop  suddenly,  and  which  asked  whether  it  was  practicable  to 
remedy  the  trouble,  was  objected  to  as  assuming  facts  not  sup- 
ported by  the  evidence.  This  objection  is  not  tenable,  be- 
cause there  was  some  evidence  that  the  carriage  would  stop 
and  start  abruptly  with  a  jerk.  The  witness  Wallace,  an  ex- 
pert, was  allowed  to  answer  a  very  long  hypothetical  question 
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against  objection,  and  the  ruling  is  assigned  as  error,  but,  as 
counsel  has  not  seen  fit  to  specify  in  what  respect  the  question 
failed  to  correspond  to  facts  in  evidence,  we  do  not  deem  our- 
selves called  upon  to  search  them  out  One  of  the  plaintiffs 
expert  witnesses  testified  on  cross-examination  that  the  open- 
ing from  the  valve  chamber  into  the  port  pipe  did  not  wholly 
control  the  amount  of  steam  going  into  the  pipe,  and  was  then 
asked  why  not.  An  objection  to  the  question  was  sustained, 
but  it  is  very  clear  that  the  question  was  entirely  proper. 

There  were  a  number  of  rulings  excluding  expert  evidence 
offered  by  the  defendant  which  were  clearly  erroneous,  and 
while  in  a  number  of  these  instances  the  evidence  seems  in 
fact  to  have  got  in  after  the  ruling,  we  will  briefly  name 
the  instances  as  a  guide  upon  a  new  trial.  In  this  class  is 
the  ruling  excluding  evidence  that  it  was  a  physical  impossi- 
bility for  the  difference  in  the  size  of  the  port  pipe  and  the 
supply  pipe  to  affect  the  working  of  the  valve;  that  the  differ- 
ence would  have  no  effect  on  the  accumulation  of  water;  that 
the  Dittbenner  valve  (being  the  valve  in  use  in  this  appara- 
tus) is  in  general  use  in  Wisconsin  and  in  this  section  of  coun- 
try; and  that  it  is  manufactured  and  supplied  by  reputable 
makers  of  sawmill  machinery.  In  this  class  also  are  the  rul- 
ings excluding  questions  as  to  the  effect  of  the  running  of  the 
carriage  against  the  bumper  on  the  movement  of  the  phig  in 
the  valve ;  the  effect  of  water  in  the  valve  on  the  movement  of 
the  sawyer's  lever ;  whether  it  is  possible  for  the  valve  to  re- 
verse without  movement  of  the  lever ;  whether  a  certain  six- 
inch  pipe  was  in  accordance  with  the  usual  construction ;  and 
whether  it  was  physically  possible  for  the  carriage  to  run  back 
after  striking  the  bumper  without  movement  of  the  sawyer's 
lever. 

The  defendant  placed  the  plaintiff  on  the  stand  as  an  ad- 
verse witness,  and  sought  to  show  by  him  that  the  action  was 
prosecuted  under  a  champertous  agreement  with  his  attor- 
neys.    The  plaintiff  produced  'the  written  agreement,  which 
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contains  nothing  of  a  champertons  nature,  and  testified  that 
he  had  no  other  arrangement  of  any  kind  with  his  attorneys. 
Numerons  questions  were  asked  him  as  tos6me  additional 
understanding  with  his  attorneys,  but  he  again  denied  that  he 
had  any  other  agreement  except  the  written  one,  and  finally 
the  court  sustained  an  objection  to  further  examination  upon 
the  subject  There  was  no  apparent  prospect  of  any  i-esult 
from  the  examination.  It  seemed  much  like  a  mere  fishing 
excursion,  and  we  think  that  after  the  witness  had  twice  de- 
nied that  there  was  any  agreement  except  the  written  agree- 
ment, and  had  produced  it,  the  court  was  amply  justified  in 
stopping  the  examination. 

The  defendant  moved  for  a  directed  verdict  in  its  favor  on 
the  ground  that  no  negligence  was  shown,  and  that,  if  negli- 
gence was  shown,  it  was  not  the  .pro:^imate  cause  of  the  in- 
jury. This  motion  was  denied,  and  the  defendant  vigorously 
assails  the  ruling.  Examination  of  the  evidence  satisfies  us 
that  the  motion  was  properly  denied.  There  was  evidence  on 
the  part  of  three  employees  in  the  mill,  who  either  worked  on 
or  about  the  carriage,  that  for  months  before  the  plaintiff's 
injury  the  carriage  jerked.  Dahl,  a  carriage  rider,  testified 
that  at  times  the  lever  worked  hard,  and  that  at  these  times 
the  carriage  would  jerk,  nearly  throwing  him  off;  that  the 
head  sawyer  complained  of  this  to  the  superintendent;  that 
the  carriage  was  sticking  and  jerking  on  the  morning  of  the 
injury,  and  that  the  head  sawyer  had  to  take  hold  of  the  lever 
three  times  to  get  the  carriage  back  to  the  log  deck ;  that  the 
lever  frequently  worked  so  hard  that  the  sawyer  had  to  grip 
it  with  both  hands.  Fyknid,  another  co^mployee,  who  was 
working  as  a  setter  on  the  other  saw  carriage  on  the  day  of 
the  accident,  but  frequently  had  been  a  rider  on  the  carriage 
in  question,  testified  to  the  same  condition  of  things  in  sub- 
stance; that  the  carriage  jerked  when  the  sawyer  stopped  it; 
that  it  would  stop  abruptly  and  start  abruptly  with  a  little 
jerk,  and  he  could  not  stop  it  at  the  place  where  he  wanted 
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r  I- 

• 

to.  Johnson,  another  co-employee  and  a  carriage. rider,  testi- 
fied to  much  the  same  effect  as  to  the  jerking  of  the  carriage 
and  as  to  the  complaints  to  the  engineer  and  superintendent, 
and  that  when  the  feed  worked  hard  it  would  give  the  men 
on  the  carriage  a  jolt  and  would  make  it  harder  for  the  en- 
gineer to  move  his  lever.  The  head  sawyer,  Magnuson,  was 
not  present,  and  his  testimony  was  not  taken.  Here  certainly 
was  considerable  evidence  tending  to  show  that  the  lever  and 
valve  frequently  worked  hard,  so  as  to  require  much  effort  on 
the  part  of  the  sawyer  to  reverse  the  motion  of  the  carriage, 
and  that  the  mill  superintendent  had  been  notified  of  the  fact 
It  is  not  disputed  that  the  carriage  ran  against  the  bumper 
when  Lee,  the  engineer,  was  testing  it  under  full  head  of 
steam,  and  that  the  crash  threw  the  plaintiff  down  with  his 
leg  in  front  of  the  saw.  This  crash  must  have  resulted  either 
because  the  lever  was  not  reversed  at  all  or  because  it  was  not 
reversed  soon  enough.  Now,  while  the  engineer,  Lee,  testified 
in  substance  that  the  carriage  ran  smoothly,  and  that  it  struck 
the  bumper  because  he  was  rattled  and  did  not  reverse  quick 
enough,  he  further  testified  that  he  did  not  pretend  to  re- 
member just  how  it  happened,  and  we  think  it  was  fairly 
within  the  province  of  the  jury  to  decide  whether  the  alleged 
difficulty  in  operating  the  valve  was  not  in  part  the  cause  of 
Lee's  failure  to  seasonably  reverse  the  lever. 

It  is  said  further  that  there  was  no  sufficient  evidence  of  the 
incompetence  of  Lee,  the  engineer,  or,  if  there  was,  that  there 
was  nothing  to  show  that  such  incompetence  had  any  causal 
connection  with  the  accident  Lee,  however,  testified  that  he 
had  no  education  as  an  engineer;  that  he  had  acted  as  en- 
gineer at  this  mill  five  seasons  before  the  accident,  having 
previously  been  a  millwright;  that  when  he  went  to  work  as 
an  engineer  he  did  not  claim  to  have  had  any  experience ;  that 
he  was  not  then  a  competent  engineer,  and  so  told  the  superin- 
tendent of  the  company  when  he  took  the  position,  and  the 
understanding  was  that  they  took  all  the  responsibility ;  that 
he  studied  engineering  books  and  papers  while  employed,  and 
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did  not  know  whether  he  would  now  call  himself  a  competent 
engineer ;  that  his  duty  as  engineer  required  him  to  look  after 
thovmachinery,  including  the  steam  feed,  and  see  that  it  was 
working  properly;  that  complaint  was  made  to  him  on  the 
morning  in  question  that  the  steam  feed  was  not  working 
right,  and  he  went  to  investigate,  and  took  hold  of  the  lever 
and  ran  the  carriage  back  and  forth  a  few  times  and  felt  noth- 
ing wrong,  when  the  sawyer  told  him  to  open  the  valve  full 
and  he  did  so,  and  it  got  away  from  him  and  the  carriage 
struck  the  bimiper;  that  after  he  did  reverse  he  was  too  ex- 
-cited  to  stop  it  before  it  got  to  the  saw  and  he  lost  control  of 
it;  that  he  never  before  ran  any  carriage  operated  by  steam 
feed  by  the  use  of  the  lever  at  full  speed  or  with  a  full  head 
•of  steam. 

We  think  there  was  sufficient  evidence  here  to  take  the  ques- 
tion of  Lee's  alleged  incompetence  to  the  jury,  as  well  as 
the  accompanying  questions  whether  such  incompetence  was 
known,  or  should  have  been  known,  to  the  defendant,  and 
whether  the  accident  was  either  wholly  or  partially  the  result 
-of  such  incompetence.  In  this  connection  it  is  proper  to  ob- 
serve that  the  eighth  question  of  the  verdict  is  not  well  framed 
And  should  be  amended  upon  a  new  trial.  It  asks  whether 
the  injury  was  caused  by  the  incompetence  or  want  of  skill 
of  Lee.  The  sole  inquiry  in  this  respect  is  whether  it  was 
proximately  caused  by  the  incompetence  of  Lee,  and  the  ques- 
tion should  be  framed  to  put  this  question  only.  If  the  words 
^Vant  of  skill"  mean  incompetence  in  the  question  as  framed, 
then  they  are  surplusage.  If  they  mean  something  different, 
then  they  are  not  only  immaterial  but  make  the  question 
-double. 

The  defendant  requested  the  submission  of  a  number  of 
■more  specific  questions  as  a  part  of  the  special  verdict,  but  we 
think  that,  while  the  verdict  as  submitted  was  not  ideal,  stiil 
with  the  exception  above  noted  and  another  now  to  be  stated 
it  fairly  covered  the  issues. 

Under  the  ruling  of  this  court  in  Lowe  v.  Ring,  123  Wis. 
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370,  101  N,  W,  698,  it  seems  to  be  a  very  serious  question 
whether  questions  7  and  10  of  the  special  verdict  are  not  de- 
fective for  duplicity.  They  ask  whether  the  company  knew 
or  ought  to  have  known.  These  are  separate  facts.  Part  of 
the  jury  may  think  the  company  knew  and  part  that  it  ought 
to  have  known,  but  the  entire  jury  may  not  agree  on  either 
fact.  This  question  is  not  raised  on  the  appeal  and  we  do 
not  decide  it,  but  upon  another  trial  separate  questions  should 
be  asked  covering  these  propositions. 

It  may  be  noted  in  passing  that  the  twelfth  question  is  not 
quite  accurate,  but  the  inaccuracy  is  favorable  to  the  defend- 
ant It  is  not  necessary  that  the  majority  of  millowners  under 
the  same  circumstances  should  have  reasonably  foreseen  that 
Lee's  incompetence  would  be  likely  to  cause  an  injury  to  the 
plaintiff,  but  only  that  it  would  be  likely  to  cause  an  injury  to 
another.  Meyer  v.  MilwauJcee  E,  R.  &  L,  Co.  116  Wis.  336, 
93  N.  W.  6. 

After  the  close  of  the  evidence  and  before  the  argument  of 
the  cause  to  the  jury,  the  defendant  requested  the  giving  of 
fifteen  instructions,  all  of  which  were  refused,  and  error  is 
alleged  upon  the  refusal  to  give  several  of  them.  It  is  at- 
tempted to  justify  the  refusal  of  all  the  instructions  upon  the 
ground  that  they  were  not  submitted  in  time  within  the  pro- 
visions of  Rule  VIII  of  the  Rules  of  the  Circuit  Court  for 
Sawyer  county.    This  rule  reads  as  fallows : 

"Should  a  party  to  a  jury  trial  desire  the  court  to  instruct 
the  jury  on  a  proposition  of  law  he  must  submit  his  request 
in  writing  before  he  shall  first  rest  his  case,  and  he  shall  cite 
the  authorities  upon  which  he  relies  to  support  each  proposi- 
tion or  the  court  will  not  consider  such  request." 

If  this  rule  be  valid  it  seems  to  be  a  complete  justification 
of  the  ruling  of  the  court,  but  in  order  to  be  valid  it  must  of 
course  be  reasonable.  The  right  to  present  instructions  ap- 
plicable to  the  case  and  have  them  given  to  the  jury  if  they 
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state  the  law  correctly  is  an  ancient  right,  recognized  and 
guaranteed  by  our  statutes  (sec.  2853,  Stats.  1898),  subject 
to  the  limitation  that  they  must  be  in  writing.  Hacker  v. 
Heiney,  111  Wis.  813,  87  N.  W.  249.  No  rule  is  reasonable 
which  substantially  impairs  these  rights.  That  this  rule  does 
this  cannot  be  doubted.  Under  it  a  plaintiff  must  present  his 
proposed  instructions  before  the  evidence  for  the  defense  is 
introduced  and  at  a  time  when  he  cannot  know  what  form 
that  evidence  will  take,  and  a  defendant  must  submit  his  in- 
structions before  plaintiff's  evidence  in  rebuttal  is  heard.  To 
know  what  instructions  would  be  proper  or  applicable  in  ad- 
vance of  the  giving  of  the  testimony  to  which  it  is  to  apply, 
the  counsel  must  be  a  prophet  as  well  as  a  lawyer.  There 
may  be  such  lawyers,  but  they  form  the  exception  rather  than 
the  rule  in  this  jurisdiction.  Nor  can  it  be  held  that  a  re- 
quest to  give  a  correct  instruction  can  be  denied  without  error 
simply  because  an  authority  is  not  cited  to  enforce  it  In 
both  respects  we  regard  the  rule  as  entirely  unreasonable  and 
hence  void. 

Among  the  instructions  so  requested  are  the  following, 
which  stated  correct  legal  principles  applicable  to  the  case 
and  were  not  covered  by  the  general  charge : 

"(7)  You  are  instructed  that  you  cannot  find  that  Reodor 
Lee  was  incompetent  unless  you  find  that  he  was  so  deficient 
in  the  qualifications  necessary  to  perform  his  work  as  an  en- 
gineer as  would  make  it  an  act  of  negligence  on  the  part  of 
any  one  to  employ  him  in  such  capacity  who  had  knowledge 
of  such  disqualifications.  ...  (9)  Tou  are  instructed  that, 
if  the  plaintiff  failed  to  exercise  any  want  of  ordinary  care, 
however  slight,  which  contributed  to  his  injury,  then  you 
must  answer  question  number  5  'Yes.'  (10)  You  are  in- 
structed that  the  burden  of  proof  as  to  questions  numbered 
3,  4,  7,  8,  10,  11,  12,  14,  and  16  is  upon  the  plaintiff  to  sat- 
isfy your  minds  by  a  fair  preponderance  of  the  evidence  to  a 
reasonable  certainty  that  said  questions  should  be  answered 
in  the  affirmative,  and  unless  you  are  so  satisfied  you  should 
answer  said  questions  'No.'  " 
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The  error  in  refusing  the  tenth  requested  instruction  is 
emphasized  by  the  fact  that  the  court  in  its  general  charge  on 
the  subject  of  the  burden  of  proof  gave  only  the  positively  er- 
roneous charge  that  each  question  "must  be  answered  accord- 
ing to  the  preponderance  of  the  whole  evidence  and  aU  the 
•circumstances  of  the  case.''  Anderson  v.  Chicago  S.  Co.  127 
Wis.  273, 106  N.  W.  1077. 

Another  instruction  was  asked  upon  the  subject  to  the  ef- 
fect that  disputed  Questions  of  fact  could  not  be  determined 
upon  mere  conjecture,  but  that  there  must  be  some  direct  evi- 
dence of  the  fact  or  evidence  tending  to  establish  circum- 
stances from  which  the  jury  could  reasonably  say  that  the 
inferences  therefrom  clearly  preponderate  in  favor  of  the  ex- 
istence of  the  fact  This  instruction  is  inaccurate,  in  that  it 
requires  a  clear  preponderance  of  the  evidence  in  order  to 
justify  a  finding.  This  is  not  the  rule  in  civil  actions,  except 
in  cases  of  alleged  fraud  or  actions  brought  to  set  aside  sol- 
emnly executed  written  instruments. 

Another  requested  instruction  was  to  the  effect  that  the 
jury  could  not  find  the  engineer,  Lee,  incompetent  from  the 
fact  that  he  may  have  been  guilty  of  one  or  more  isolated  acts 
of  negligence.  This  was  too  broad  a  statement.  Proof  of  a 
single  act  of  negligence  is  not  sufficient  to  raise  an  inference 
of  incompetence  {Kliefoth  v.  N.  W.  /.  Co.  98  Wis.  495,  74 
N.  W.  356),  but  proof  of  many  such  acts  may,  and  the  in- 
struction might  easily  be  construed  as  meaning  that  incom- 
petence could  not  be  inferred  from  proof  of  many  acts  of  neg- 
ligence. 

The  following  instruction  was  asked,  and  seems  to  contain 
a  substantially  correct  statement  of  the  law  {Maitland  v.  Oil- 
bert  P.  Co.  97  Wis.  476,  72  N.  W.  1124) : 

"(8)  You  are  instructed  that  the  duty  of  the  defendant 
was  to  use  ordinary  care  and  diligence  in  respect  to  employing 
competent  servants,  having  regard  always  to  the  character  of 
the  particular  service  and  the  consequences  that  might  result 
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from  incompetency  in  snoh  sen-ice.  If  the  defendant  exer- 
cised such  care  and  diligence  in  retaining  in  its  employ  Re- 
odor  Lee  at  the  time  of  the  accident,  the  defendant  was  not 
guilty  of  negligence  in  so  doing,  notwithstanding  the  fact 
that  Reodor  Lee  may  have  been  incompetent  at  such  time,  and 
notwithstanding  the  fact  that  an  injury  to  the  plaintiff  may 
have  resulted  by  reason  of  such  incompetency." 

However,  as  the  instruction  was  general  and  does  not  apply 
to  any  question  of  the  verdict,  the  refusal  to  give  it  was  not 
error. 

An  instruction  to  the  eflFect  that,  if  Lee  reversed  the  lever 
and  caused  the  carriage  to  run  towards  the  saw  just  prior  to 
the  accident,  the  jury  could  not  find  that  negligence  in  the 
construction  of  the  steam  feed  was  the  proximate  cause  of  the 
injury,  was  properly  rejected,  for  the  reason  that,  as  before 
indicated  in  this  opinion,  we  think  the  evidence  was  sufficient 
to  take  to  the  jury  the  question  whether  the  alleged  sticking 
of  the  valve  was  not  instrumental  in  producing  Lee's  failure 
to  reverse  the  lever  in  proper  time.  Upon  the  question  of 
proximate  cause  the  court  instructed  the  jury  that  it  was  "the 
immediate,  direct,  actual,  natural,  efficient,  and  real  cause." 
This  was  inaccurate  but  not  prejudicial,  because  it  placed  a 
heavier  burden  on  the  plaintiff  than  the  correct  rule,  which 
has  so  often  been  laid  down  by  this  court  that  we  do  not  re- 
peat it  here.  Moreover,  the  elements  of  fact  constituting 
proximate  cause  having  been  found  in  answer  to  specific  ques- 
tions, an  inaccuracy  in  the  definition  is  not  harmful.  Upon 
another  trial,  however,  if  a  definition  be  given  it  should  be 
the  correct  one. 

A  claim  is  made  that  tKe  verdict  is  excessive,  but  we  are 
unable  to  so  regard  it. 

We  find  no  other  contentions  that  require  discussion. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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debt.    Weidner  v.  Standard  L.  and  Ace,  Ins.  Co,  10 
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ANIMALS. 
See  Sales,  14-19. 

1.  In  an  action  for  personal  Injuries  to  a  traveler  on  a  highway  in 

consequence  of  his  horse  becoming  unmanageable  by  being 
frightened  by  a  dog,  under  the  evidence,  stated  In  the  opinion. 
It  was  held  that  a  verdict  for  defendant  could  not  be  disturbed. 
Nolan  V.  KroeninQf  7^ 

2.  In  such  case  instructions  to  the  jury,  stated  In  the  opinion,  are 

held  to  be  free  from  error.  Ibid. 

3.  In  an  action  for  personal  Injuries  inflicted  on  plaintiff  by  defend- 

ant's bull  after  its  escape  from  defendant's  premises  onto  the 
adjoining  premises  of  plaintiff,  a  verdict  of  |800  for  plaintiff  is 
held  supported  by  the  evidence,  and  is  neither  perverse  nor  ex- 
cessive in  amount    Hadtke  v.  Qrzyll,  27S 

4.  In  such  case  evidence  that  the  bull  had  broken  through  the  fence 

into  plaintifC's  premises  on  three  previous  occasions  during  the 
same  summer  is  admissible  as  tending  to  ^how  that  the  defend- 
ant "sufCered"  the  bull  to  be  at  large.  Ibid. 

5.  Sec.  1482,  Stats.  1898,  as  amended  by  ch.  14,  Laws  of  1903,  does 

not  Impose  an  absolute  liability  upon  the  owner  of  the  animal. 

6.  Sec.  1482,  Stats.  1898,  as  amended  by  ch.  14,  Lawi^  of  1903,  differ- 

entiates between  "the  running  at  large"  and  "the  escape."  It 
Is  the  escape  alone  which  is  inexcusable  by  showing  diligence, 
not  the  running  at  large.  Ibid. 

7.  Sec.  1482,  Stats.  1898,  as  amended  by  ch.  14,  Laws  of  1903,  does 

not  Impose  liabilities  upon  the  owner  of  the  animal  which  are 
so  unreasonable  and  extreme  as  to  be  beyond  the  limits  of  po- 
lice power.  Ibid. 
Anticipation.    See  Railroads,  7,  8,  13. 

APPEAL  AND  ERROR. 

Decisions  reviewable:  Appealable  orders.    See  Disooveby,  3. 

1.  An  order  of  reference  Involves  the  merits  of  the  action  and  is  re^ 

viewable  on  an  appeal  from  the  judgment  under  sec.  3070,  Stata 
1898,  but  does  not  prevent  a  judgment  from  which  an  appeal 
may  be  taken,  and  hence  Is  not  reviewable  under  subd.  1,  sec 
3069.    "Wilt  17.  Neenah  Cold  Storage  Co.  89& 

2.  An  order  striking  out  a  demurrer  as  irregular  Is  not  appealable. 

Steinberg  v.  Saltzman,  41^ 

Bight  to  review:  Persons  entitled.    See  Officers,  2.    Wills. 
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Same:  JurUdiction. 

3.  The  right  of  appeal  Is  statutory,  and,  where  not  given,  an  appeal 

in  form  does  not  confer  Jurisdiction.    Wilt  v.  Neenah  Cold  Stor- 
age Co.  398 
Presentation  and  reservation  in  lower  court  of  grounds  of  review: 
Exceptions, 

4.  In  the  absence  of  any  exceptions  to  the  charge  of  the  court  no 

question  relating  to  instructions  can  be  considered  on  appeal. 
Haas  V.  Powers,  406 

Same:  Bill  of  exceptions:  Certificate. 

6.  A  bill  of  exceptions  recited,  at  the  close  of  the  evidence,  that  it 
contained  "all  the  evidence  material  to  the  questions  raised  on 
the  appeal/'  and  in  the  certificate  it  was  declared  to  contain 
"all  the  testimony  given  on  both  sides  necessary  to  present  the 
questions  raised  upon  the  appeal."  Held,  that  the  recitation  at 
the  dose  of  the  evidence,  and  necessarily  certified  to  be  true 
by  the  judge's  signature,  satisfied  all  requirements.  Cape  v, 
Plymouth  Congregational  Church,  174 

6.  In  the  rule  that,  to  enable  this  court  on  appeal  to  go  behind  either 

the  findings  or  the  verdict,  there  must  be  a  certificate  of  the 
trial  judge  that  the  bill  of  exceptions  contains  all  the  evidence, 
the  expression  "all  the  evidence"  means  all  necessary  evidence. 

IHd. 

Requisites  and  proceedings  for  transmission  of  cause:  Notice.    See 
WttLS,  3. 

Assignments  of  error.    See  Evibsnce,  18. 

Briefs:  Failure  to  serve:  Penalty. 

7.  Where  a  party  fails  to  serve  his  brief  within  the  time  prescribed 

he  is  properly  chargeable  with  the  penalty  denounced  by  Su- 
preme Court  Rule  46.    Sackett  v.  Price  County,  637 
Review:  Findings  when  disturbed.    See  Sales,  21.    Railboadb,  11. 

8.  Where,  on  a  careful  examination  of  the  evidence.  It  cannot  be 

said  that  the  findings  of  the  trial  court  are  antagonized  by  a 
clear  preponderance  of  the  evidence,  they  will  not  be  set  aside. 
Jost  V.  Wolf,  37 

9.  If  there  is  any  credible  evidence  to  support  a  verdict  it  cannot  be 

disturbed  on  appeal.    Nolan  v.  Kroening,  79 

10.  In  determining  whether  there  is  such  credible  evidence  or  not  the 

record  should  be  viewed  in  the  most  favorable  light  it  will  rea- 
sonably bear  in  support  of  the  verdict,  and  the  conclusion  of  the 
trial  judge  thereon  will  not  be  disturbed  unless  clearly  wrong. 

Ibid. 

11.  In  such  case  it  is  not  sufficient  that  there  is  room  for  the  trial 

Judge  to  have  reached,  or  that  the  supreme  court  might  have 
reached,  a  different  conclusion.  ibid. 

12.  Findings  made  on  a  motion  for  a  new  trial,  that  jurors  were  not 

guilty  of  misconduct,  must  stand  unless  they  appear  to  be 
against  the  clear  preponderance  of  the  evidence.  Ibid. 

13.  Where  the  evidence  adduced  on  an  issue  is  confiictlng,  and  there 

is  no  clear  preponderance  to  support  appellant's  claim,  the  find- 
ings thereon  will  be  affirmed.   Luetzhe  v.  Roberts,  97 

14.  In  determining  on  appeal  whether  the  trial  court  erred  in  hold- 

ing that  any  particular  issuable  fact  or  facts  were  'established 
Vol.  130—44 
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without  room  for  reasonable  minds  to  reasonably  differ  In  re- 
spect thereto  the  decision  below  should  not  be  disturbed  unless 
it  clearly  appears  to  be  wrong.    Hodge  v.  Smith,  326 

15.  Conclusions  of  law,  or  such  in  effect,  found  in  the  trial  court's 

decision  as  conclusions  of  fact,  and  conclusions  of  fact  reached 
by  wrong  application  of  legal  principles,  do  not  fall  within  the 
rule  that  the  findings  of  the  trial  court  should  not  be  disturbed 
unless  against  the  preponderance  of  the  evidence.  Figge  v. 
Bergenthal,  594 

16.  Such  rule  has  no  application  when  the  trial  court  has  found  the 

facts  of  the  case  and  followed  such  findings  with  conclusions 
that  the  transactions  involved  were  frauduleht,  harmful,  and 
void,  and  the  appellate  court  reverses  such  conclusions.       Ibid. 

Same:  Queatiom  considered.    See  Evidence,  18. 

17.  Brror  assigned  respecting  the  reception  and  rejection  of  evidence, 

not  claimed  to  relate  to  findings  of  the  Jury  questioned,  not  con- 
sidered.   Noian  V.  Kroening,  79 

18.  Where  a  defense  is  conclusive  in  favor  of  the  Judgment  sought 

to  be  reviewed,  whether  or  not  errors  were  committed  in  ruling 
upon  other  issues  in  the  cause,  and  assignment  of  such  errors, 
need  not  be  considered.  Bteffen  v.  Supreme  Assemlily  of  De- 
fenders, 485 

Aflirmance  and  reversal:  Material  and  immaterial  errors.  See  Awi- 
UAL8,  1,  3.  Appeal,  24-26.  €k>MPBomsx  aitd  Settlement,  1,  3. 
Costs,  2,  3.    Criminal  Law,  2,  3.    Equity,  3.    Evidbzvcb,  5,  15. 

EXEOUTORS  AND  ADMINI8T2LATOBS,  15.     FALSE  IXPRIBOinCEin:,  2. 

Highways,  11,  13,  14.  Injunction,  2.  Insurance,  8,  9,  11. 
Judgments,  3.  Master  and  Servant,  3,  5,  10.  Mechanics' 
LiiENS.  Motions.  Municipal  Corporations,  11.  Piaabino,  7. 
Railroads,  2,  8.  Robrery,  6.  Sales,  4.  Tax  Tm.ES,  2,  3. 
Trial,  3-6,  10,  12-15,  19-21,  23-26,  32.  Venue.  Wills,  1,  2. 
Witnesses,  2,  4. 

19.  In  a  criminal  prosecution  tried  by  the  court  without  a  Jury  the 

admission  of  improper  evidence  is  to  be  regarded  on  appeal  as 
having  been  harmless,  unless  it  clearly  appears  that  otherwise 
the  finding  would  probably  have  been  diiferent.  Topolewski  v. 
State,  ^  244 

20.  It  is  error  to  direct  a  verdict  «pon  conflicting  testimony.   Custard 

V.  Wigderson,  412 

[21.  Whether,  on  siutaining  a  demurrer  to  a  complaint  and  granting 
leave  to  answer  on  terms,  omission  of  notice  to  the  plaintiff 
of  application  tor  Judgnoient  on  failure  to  plead  within  the  time 
allowed  is  of  itself  a  fatal  error,  or  merely  such  an  irregu- 
larity in  procedure  that  reversal  need  not  result  unless,  in 
some  form  of  application  to  the  trial  court,  appellant  (plaintiff 
below)  shall  have  made  alflrmatively  to  appear  that  he  has 
suffered  substantial  prejudice  thereby,  not  determined,  the  ap- 
pellate court  being  eqnany  divided  in  opinfon  thereon.]  Stark 
V.  Huber  Mfg.  Co.  432 

22.  It  is  competent  for  the  trial  Judge  in  a  mere  colloquy  with  coun- 
sel, instigated  by  the  latter,  to  test  "^e  ooBteDti«&  of  oonnsel 
by  inquiry  or  counter  suggestion,  and  expression  «f  aa  errone- 
ous opinion  by  the  trial  Judge  to  counsel  during  sncli  discus- 
sion, although  In  the  preaence  of  the  Jury,  exeept  In  rare  ^aaes 
«f  obvious  prejudice,  is  not  ground  of  reversal  whoa  the  con* 
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elusion  finally  reached  and  carried  into  effect,  either  by  ruling 
on  evidence  or  ioBtruction  to  the  jury,  is  correct.  McQowan  v. 
Waterioum,  555 

•Conclusivenest  of  former  decifion:  Law  of  the  case.  See  Appeal, 
24-26. 

23.  When  on  appeal  from  an  order  sustaining  a  demurrer  a  decision 

has  been  made  by  the  supreme  court  it  becomes  the  law  of  the 
case,  and  must  control  any  situation  not  materially  variant 
fi^m  that  set  forth  by  the  complaint  and  then  considered.  Cape 
v.  Plymouth  Congregational  Churchy  174 

Determination  of  cause:  Reversal:  New  trial  or  direction  of  verdict: 
Practice, 

24.  Although  proper  motions  have  been  made  to  strike  out  and 

change  the  answers  to  a  special  verdict,  where  there  are  legal 
principles  involved  which  were  not  appreciated  by  the  parties 
or  the  trial  court,  and  it  is  not  improbable  that  on  another 
trial  there  may  be  testimony  on  lines  not  covered  on  the  first 
trial,  a  new  trial  is  directed.    Dunham  v.  Salmon^  164 

25.  Findings  of  the  trial  court  merely  affirming  the  issues  joined  by 

a  general  denial  of  the  allegations  of  the  complaint,  without  de- 
claring specifically  upon  the  affirmative  defenses  presented  by 
the  answer,  except  that  all  the  material  allegations  of  the  an- 
swer are  unproven  and  untrue,  do  not  conclude  the  appellate 
court  in  the  presence  of  evidence  so  in  confiict  as  to  present 
but  a  mere  preponderance  either  way.  Closuit  v.  John  Arpin 
L,  Co,  258 

26.  In  such  case  the  appellate  court  will  choose  between  three  courses 

of  action:  Affirm  the  judgment  if  clearly  supported  by  a  pre- 
ponderance of  the  evidence;  reverse  if  not  so  supported,  order- 
ing judgment  in  accordance  with  what  appears  to  be  the  pre- 
ponderance of  the  evidence;  or,  if  that  course  seems  to  present 
I>eril  of  injustice,  remand  for  further  trial  and  findings.       IHd. 

Same:  Mandate  on  reversal.    See  Limitation  of  Actions,  8. 

Same:  Rehearing,    See  Compromise  and  Settlement,  3. 

Same:  Equally  divided  court.    See  Mandamxts. 

Appeal  from  county  court:  Bonds:  Liability  of  sureties.  See  Wills,  3. 

27.  The  surety  on  an  undertaking  given  under  sec  4032,  Stats.  1898, 

is  not  liable  for  the  costs  awarded  on  an  appeal  from  the  circuit 
to  the  supreme  court.    Breed  v.  Weedy  264 

Costs,    See  Appeal,  7.    Ck)8T8,  3. 

Appealable  Obdebs.    See  Appeal,  1,  2.    Discovebt,  3. 

Appeabanob.    See  Pbooess. 

Appointment.    See  Relioious  SooiXTzaB,  3-5,  7,  9. 

Abguments  to  Jubt.    See  Tbial,  1,  2. 

Abtifioial  Monuments.    See  Bounbabies,  6. 

A.SSAULT. 
See  False  Impbisonhsnt.    Inbubanob,  16.    Robbsbt. 

1.  An  empty  revolver  merely  pointed  at  a  person,  and  not  used  to 
strike  with.  Is  not  a  dangerous  weapon,  however  much  the  per- 
son at  wlum  it  la  pointed  may  be  put  in  fear.  Lipscomb  v. 
State,  238 
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2.  A  loaded  revolver  pointed  at  a  person  within  shooting  distance 

is  a  dangerous  weapon  as  a  matter  of  law.  IMS. 

3.  In  a  criminal  prosecution  when  the  state  proves  that  a  gun  or 

revolver  was  pointed  at  a  person  within  shooting  distance  with 
a  threat  or  other  words  indicating  intention  to  fire,  the  person 
assailed  not  knowing  but  that  it  is  loaded,  the  state  has  made^ 
prima  facie  proof  that  the  gun  or  revolver  was  loaded  and  con- 
sequently a  dangerous  weapon.  Ibid. 

4.  Such  facts,  if  proven  beyond  a  reasonable  doubt,  conclusively  es- 

tablish an  assault,  are  prima  facie  proof  that  the  assault  was- 
committed  with  a  dangerous  weapon,  and  it  then  devolves  upon 
the  defendant  to  show  that  the  weapon  was  not  loaded  in  order 
to  meet  the  presumption  that  it  was  loaded.  IIM^ 

ASSAULT  AND  BATTERY. 

1.  In  an  action  for  assault  and  battery  it  appeared,  among  other 

things,  that  plaintiff  entered  the  shop  of  defendants,  and  pub- 
licly and  peaceably  obtained  possession  of  a  union  card  under 
claim  of  right,  and  while  leaving  the  shop  was  attacked  by  de- 
fendants, assaulted,  and  beaten  severely  in  elforts  to  regain  pos- 
session of  the  card  by  force.  There  was  no  evidence  that  plaint- 
iff was  resisted  in  any  way  in  his  obtaining  peaceable  posses- 
sion of  the  card.  Held,  that  the  assault  and  battery  were  un- 
justifiable.   Farley  v,  Briebach,  231 

2.  In  such  case  whether  defendants  had  forfeited  their  right  to  the- 

card  or  not  did  not  alter  the  situation.  It  was  sufficient  that 
the  union  claimed  the  right  to  remove  it,  and  that  plaintiff  went 
into  the  shop  to  get  possession  of  the  card,  and  did  get  posses- 
sion of  it  peaceably.  Ibid^ 

Assessments.    See  Highways,  7-10.    Municipal  Corporations,  1-8. 

AssuicpTiON  OF  Risk.    See  Master  and  Servant,  11.    Railroads,  9. 

Attorney  and  Client.    See  Malicious  Prosecution,  1,  2.    Triav 

1.  2,  6. 
Authority.    See  False  Imprisonment,  1,  3.    Payment,  2.    Sales,  17. 
Avoidance.    See  Sales,  5. 
Bail.    See  Ne  Exeat. 

BANKRUPTCY. 

Fraudulent  conveyances. 

1.  It  is  sufficient  to  authorize  the  trustee  of  a  bankrupt  to  maintain 

an  action  to  set  aside  a  conveyance  that  the  transfer  was  fraud- 
ulent as  against  creditors  existing  at  the  time  it  was  made. 
Treseder  v,  Burgor,  201 

2.  In  such  case,  whether  or  not  subsequent  creditors  can  participate 

in  the  assets  recovered  by  the  trustee  is  immaterial  so  far  as 
the  trustee's  right  to  maintain  the  action  is  concerned.         Ibid. 

3.  In  such  case  the  adjudication  of  the  question  how  the  fruits  of 

the  litigation  shall  be  distributed  among  creditors  is  for  the 
federal  court  in  which  the  bankruptcy  proceedings  are  pending. 

Ibid, 

4.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  conveyance 

because  fraudulent  as  to  creditors,  a  complaint  showing  a  cause- 
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of  action  to  set  aside  the  conveyance  upon  the  ground  that  It 
was,  at  least,  fraudulent  as  to  some  creditors.  Is  held  sufficient. 

,  Ibid. 

6.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  deed  as 
fraudulent  as  to  creditors,  tlie  evidence,  stated  in  the  opinion, 
is  held  to  sustain  findings  that  the  deed  was  valid  only  as  an 
equitable  mortgage  to  secure  the  bankrupt's  actual  indebtedness 
to  the  grantee,  and  that  such  indebtedness  was  only  $380.  Ibid. 
Discharge. 

6.  When  a  discharge  In  bankruptcy  is  in  due  form,  whether  the 

proceedings  in  the  bankruptcy  court  upon  which  the  discharge 
Is  based  are  regular  or  not  cannot  be  questioned  collaterally. 
Custard  v.  Wigderson,  412 

7.  In  an  action  on  a  note  given  to  plaintiff  "A.  Custard"  before  the 

defendant  was  discharged  under  the  federal  bankruptcy  act, 
it  appeared,  among  other  things,  that  a  claim  was  scheduled 
in  the  bankruptcy  proceedings  under  the  name  of  "A.  Cas- 
tard."  Held,  under  sec.  17,  ch.  541,  30  U.  S.  Stats,  at  Large,  that 
the  debt  to  "A.  Custard,"  the  plaintiff,  was  not  discharged.  Ibid, 

Bahks.    See  Payment,  2. 

Benefit  Societies.    See  Insurance,  8-15. 

Benefits.    See  Municipal  Cobporations,  1,  7,  8. 

Best  Evidence.    See  Constitutional  Law,  4.    Insurance,  15. 

Bill  of  Exceptions.    See  Appeal,  5,  6. 

BILLS  ANEl  NOTES. 

Requisites  and  validity:  Execution  and  delivery.    See  Corporations, 
11-14.    Fraud,  1,  3-6. 

1.  If  a  person  secures  signatures  to  a  note  under  promise  that 

the  paper  shall  not  be  regarded  delivered  as  a  binding  obliga- 
tion tUl  others,  specified  by  name  or  as  to  numbers,  shall  have 
signed  and  then  secures  the  unconditional  signatures  of  part 
only  of  such  others,  keeping  silent  as  to  the  conditional  char- 
acter of  the  former  signatures,  the  latter  are  to  be  regarded 
as  having  been  obtained  by  fraud.    Hodge  v.  Smith,  326 

2.  If  a  promissory  note,  in  form,  is  delivered  by  the  maker  to  the 

payee,  the  act  being  accompanied  by  a  verbal  agreement  that 
the  instrument  shall  not  take  effect  till  some  specified  condition 
shall  have  been  performed,  as  that  other  persons  specified  by 
name  or  number  shall  have  signed,  the  paper,  as  between  the 
original  parties,  will  have  no  validity  till  the  condition  shall 
have  been  satisfied.  Ibid. 

3.  In  the  circumstances  last  stated,  proof  of  the  contemporaneous 

verbal  agreement  does  not  violate  the  rule  that  a  written  in- 
strument cannot  be  varied  by  proof  of  a  verbal  promise,  since 
such  proof  only  goes  to  the  question  of  whether  the  paper  ever 
had  vitality  as  a  contract.  Ibid. 

4.  In  the  circumstances  above  stated,  if  the  condition  is  that  cer- 

tain other  signatures  shall  be  obtained,  only  part  of  which  are 
thereafter  secured,  they  signing  unconditionally  and  without 
being  informed  of  their  co-makers  having  signed  conditionally 
and  they  are  prejudiced  thereby,  in  that  the  paper  does  not 
take  effect  as  to  such  conditional  makers,  they  may  defend  on 
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the  ground  of  fraud,  while  such  co-makers  may  defend  on  the 
ground  of  the  paper  never  haring  been  dellrered,  bo  long  as  the 
same  remains  In  the  hands  of  the  original  holder  or  any  sub- 
sequent holder  not  having  obtained  the  same  in  due  course. 

Ibid. 

Same:  Consideration.    See  Patents,  1,  2,  5. 

Transfer:  Holder  in  due  course:  Defective  title, 

5.  A  holder  of  commercial  paper  in  due  course  Is  one  who  takes  the 

same  when  (a)  it  is  complete  and  regular  upon  its  face;  (b)  he 
became  the  holder  of  the  paper  before  It  was  overdue  and  with- 
out notice  that  It  had  been  previously  dishonored,  if  such  was 
the  fact;  (c)  he  took  it  in  good  faith  and  for  value;  (d)  at 
the  time  it  was  negotiated  to  him  he  had  no  notice  of  any  In- 
firmity in  the  instrument  or  defect  in  th^  title  of  the  person 
negotiating  it;  and  (e)  he  took  it  in  the  usual  course  of  busi- 
ness.   Hodge  v.  Smith,  326 

6.  The  transferee  of  commercial  paper  is  not  the  holder  thereof  In 

due  course,  unless  he  has  paid  the  full  amount  agreed  to  be  paid 
therefor  without  notice  of  any  infirmity  in  the  instrument  or  in 
the  title  of  the  transferrer, — except  to  the  amount  thereof  so 
paid.  Ibid, 

7.  The  title  of  a  person  who  negotiates  commercial  paper  is  de- 

fective when  he  shall  have  obtained  the  instrument  or  any 
signature  thereto  by  fraud  or  negotiated  it  in  breach  of  faith 
or  fraudulently.  Ibid. 

8.  The  holder  of  commercial  paper  is  prima  facie  presumed  to  be 

a  holder  in  due  course,  but  in  case  of  its  appearing  that  the 
title  of  any  person  who  negotiated  the  paper  was  defective  then 
the  holder  In  order  to  recover  must  show  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title  as  a  holder  in  due 
course.  Ibid. 

9.  In  the  circumstances  last  stated,  proof  that  a  full  consideration 

was  paid  for  the  paper  prima  fade  establishes  that  it  was  taken 
in  due  course.  Ibid. 

10.  Proof  that  when  the  paper  was  taken  the  consideration  was 

placed  to  the  credit  of  the  seller  on  the  books  of  the  purchaser 
subject  to  the  former's  order,  does  not  constitute  payment.  Ibid. 

11.  Ordinarily  in  the  circumstances  stated  in  the  last  paragraph  the 

burden  of  proof  is  on  the  defendant  to  show  that  the  debt  rep- 
resented by  the  credit  was  not  paid,  but  in  the  circumstances 
stated  In  number  8  the  burden  is  on  the  purchaser..  Ibid. 

Bonds.    See  Apfsal,  27. 

BOUNDARIES. 

1.  In  the  location  of  boundaries  courses  and  distances  must  give 

way  to  ancient  monuments.    Thompson  v,  Fuhrmann,  375 

2.  Where  there  was  confiict  of  evidence  as  to  a  section  line,  the 

location  of  which  depended  on  the  correct  relocation  of  a  sec- 
tion corner,  the  verdict  of  a  jury  on  such  disputed  question  of 
fact  is  held  supported  by  the  testimony  of  plaintiff's  surveyors 
that  they  established  the  corner  with  reference  to  a  bearing 
tree,  an  ancient  monument,  and  absence  of  any  evidence  that 
they  violated  any  rule  of  law  in  establishing  the  corner.      Ibid. 

3.  In  an  action  for  trespass  In  cutting  and  carrying  away  ice 

claimed  to  be  the  property  of  plaintiff,  one  Issue  was  the  loca- 
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tion  of  the  section  line  bounding  the  tract  from  which  the  ice 
was  cut  The  location  of  this  line  depended  upon  the  correct 
relocation  of  an  original  government  section  corner.  Each 
party  gave  testimony  of  a  survey,  each  showing  a  different  lo- 
cation. Instructions  to  the  Jury,  stated  in  the  opinion,  are  held, 
as  a  whole,  sufficiently  favorable  to  the  appellant.  Ibid. 

4.  In  an  action  of  ejectment  involving  lots  in  the  plat  of  an  addition 

to  a  city  no  field-notes  of  the  survey  of  the  addition  were  pro- 
duced. On  the  evidence,  stated  in  the  opinion,  it  was  held  that 
an  irregrular  line  at  the  crest  of  a  descent  indicated  on  the  plat 
was  the  south  boundary  line  of  the  lots  in  question,  and  not 
a  line  drawn  between  the  east  and  west  lines  at  points  distant 
from  the  north  boundary  the  number  of  feet  called  for  by  the 
figures  marked  upon  the  plat.    Miller  v,  Lavelle,  500 

5.  Where  there  is  a  natural  monument  or  what  is  equivalent  to  a 

natural  monument  there  cannot  be  said  to  be  absolutely  no  di- 
rect evidence  as  to  the  place  of  physical  location  on  the  ground 
of  the  line  or  point  in  question.  Ihid, 

6.  While  under  the  rule:^  In  ascertaining  the  true  location  of  streets, 

lots,  and  blocks  according  to  a  plat,  regard  is  to  be  had  (1)  to 
the  natural  monuments  referred  to  therein,  and  (2)  to  the  ar- 
tificial monuments  placed  by  the  surveyor  to  mark  lines  or 
boundaries,  before  resorting  to  the  courses  and  distances 
marked  in  the  plat  or  survey, — courses  and  distances  come  third 
in  order  of  certainty,  it  is  not  intended  to  lay  down  a  rule  of 
law  that  courses  and  distances  shall,  in  all  cases,  overcome 
every  other  species  of  evidence  with  reference  to  location  ex- 
cept natural  or  artificial  monuments.  JMd. 

Briefs.    See  Appeal,  7. 
Buixs.    See  Aniicals,  3,  4. 

BuBDEN  OP  Proof.    See  Assaiilt,  3,  4.    Bills  aio)  Notes,  11.    Insur- 
ance, 12.    Limitation  op  Actions,  10.    Trial,  14,  16-20. 
Cancellation  of  Instruments.    See  Equity,  3.    Fraud. 
Capital  Stock.    See  Corporations,  1. 
CsBTiFiOATSS.    See  Appeal,  6,  6. 
Certificates  of  Stock.    See  Corporations,  1. 
Certified  Copies.    See  Insurance,  13. 

certiorari. 

iHSuanee  of  vyrii:  Forties.     See  Highways,  2,  5,  6.     Intoxicating 
Liquors,  2.    Officers,  2. 

1.  Only  a  party  to  the  proceeding  sought  to  be  reviewed,  or  one  di- 

rectly affected  by  it,  can  prosecute  a  writ  of  certiorari.  State 
ex  rel,  Sullivan  v,  Drake,  162 

2.  Where  one  not  a  party  seeks  to  use  the  writ  of  certiorari,  Ije 

must  show  that  the  decision  sought  to  be  reviewed  is  directed 
against  him  or  his  property  in  the  sense  that  the  enforcement 
of  the  decision  would  Involve  special,  immediate,  and  in  effect 
a  direct  injury  to  his  interests.  JMd. 

3.  A  petition  for  a  writ  of  certiorari  by  the  widow  of  a  party  against 

whom  a  justice  of  the  peace  rendered  judgment,  with  no  alle- 
gation that  her  husband  left  any  property,  or  that  the  relator 
W9S  interested  In  an^r  property  which  could  or  would  be  in  any 
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way  affected  by  the  judgment.  Is  barren  of  any  facts  to  show 
that  the  relator  is  In  any  way  interested  in  setting  aside  the 
Judgment.  UM. 

4.  In  such  case 'a  motion  to  quash  the  writ  of  certiorari  should  have 

been  granted.  Ihid. 

5.  The  writ  of  certiorari  is  not  a  writ  of  right,  but  is  issued  only 

in  the  discretion  of  the  court  as  an  extraordinary  process  when 
other  and  ordinary  remedies  are  inadequate.  State  ex  rel. 
Skogatad  v,  Anderson,  227 

6.  A  writ  of  certiorari  cannot  issue  save  on  the  relation  of  a  party 

to  the  record  sought  to  be  reviewed,  either  in  name  or  in  sub- 
stance, in  the  sense  that  the  decision  sought  to  be  reviewed 
would  involve  special,  immediate,  and  direct  injury  to  his  in- 
terests. Ibid. 

Quashing  the  torit.    See  Cebtiorari,  4.    Highways,  6  (C). 

Chavfebty.    See  Trtat.,  6. 

Change  of  Venue.    See  Venue. 

Chxtbches.    See  Religious  Societies. 

Olass  Legislation.    See  Constitutional  Law. 

Cloud  on  Title.    See  Equity,  1.    Quieting  Title.    Tax  Titles,  2. 

Collateral  Attack.     See  Bankbuptoy,  6.     Executors  and  Ad- 

MINISTBATORS,  1. 

Collateral  Security.    See  Corporations,  14. 

Commercial  Paper.    See  Bills  and  Notes.    Corporations,  11-14 

Common  Council.    See  Intoxicating  Liquors,    t 

Compensatory  Damages.    See  Fraud,  5.    Malicious  Prosecution,  3. 

Complaint.  See  Damages,  2.  Dedication,  2.  Ejectment,  2,  3. 
Executors  and  Administrators,  9-11,  13.  Injunction,  2.  In- 
toxicating Liquors,  5,  6.  Limitation  of  Actions,  5.  Partner- 
ship, 1. 

COMPROMISE  AND  SETTLEMENT. 

Defenses,  See  Accord  and  Satisfaction.  Corporations,  4-6.  Exec- 
utors AND  Administrators,  2,  5,  6. 
^ame:  Failure  to  plead, 

1.  Although  where  a  defense  of  compromise  and  settlement  is  not 

pleaded,  and  objection  is  made  on  that  ground,  evidence  thereof 
is  not  admissible,  yet  where  the  evidence  on  both  sides  is  re- 
ceived without  objection  as  to  its  admissibility,  and  that  ques- 
tion has  been  fully  tried  out,  on  appeal  such  question  must  be 
considered  as  having  been  litigated  by  consent.  Petersen  v, 
Elholm,  1 

2.  In  an  action  against  a  corporate  officer  for  fraudulent  conversion 

of  corporate  funds,  seeking  an  accounting  and  judgment  for  the 
amount  found  to  have  been  converted,  the  evidence,  stated  in 
the  opinion,  is  held  to  sustain  a  conclusion  that  enumerated 
transactions  were  intended  to  be  a  full  settlement  of  defend- 
ant's liabilities.  Ihid, 

3.  On  motion  for  rehearing,  a  statement  in  the  original  opinion 

that,  while  no  defense  of  settlement  was  pleaded,  the  evidence 
of  settlement  wte  received  without  objection  on  that  ground, 
and  hence  the  question  must  be  considered  as  having  been  liti- 
gated by  consent,  is  held  supported  by  the  record.  Ibid, 
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Impeachment. 

4.  An  agreement  of  settlement  expressed  in  a  written  release  is  a 

complete  defense  unless  Impeached  for  fraud  or  mistake.  Stef- 
fen  V.  Supreme  Assembly  of  Defenders,  485 

5.  To  accomplish  impeachment  of  such  a  formal  written  instrument 

on  uie  ground  of  fraud  or  mistake  the  proof  must  be  clear  and 
convincing  beyond  reasonable  controversy.  Ihid, 

6.  A  writing,  and  testimony  offered  by  defendant,  showing  that 

plaintifC  deliberately  an4  with  full  knowledge  entered  into  an 
agreement  to  settle  plaintiff's  claims,  is  not  enough  to  warrant 
the  direction  of  a  verdict  in  defendant's  favor  if  plaintiff's  evi- 
dence, standing  alone  and  undisputed,  can,  within  reason,  be 
deemed  sufficient  to  prove  with  the  requisite  clearness  and  con- 
clusiveness that  the  signature  to  the  writing  was  induced  by 
fraud  or  mistake.  Ibid, 

7.  Plaintiff's  testimony  (stated  in  the  opinion),  upon  which  alone 

her  case  in  respect  to  an  alleged  compromise  and  settlement  of 
a  claim  under  a  benefit  certificate  rested,  is  held,  though  given 
the  fullest  credit,  not  to  Justify  a  finding  by  the  jury  that  plaint- 
iff's signature  to  a  writing  was  induced  either  by  fraud  or  mis- 
take in  the  legal  sense:  (1)  not  by  fraud,  for  there  was  no  mis- 
representation to  her  as  to  the  terms  of  the  writing;  (2)  not  by 
mistake,  for  the  law  does  not  allow  a  plea  of  mistake  as  to  the 
contents  of  a  written  instrument  which  the  signer  has  full 
opportunity  to  read  but  neglects  to,  unless  deterred  by  some  act 
or  representation  of  the  other  party.  Ibid, 

t.  In  such  case  the  evidence  is  held,  at  most,  to  indicate  that  prior 
negotiations  and  conversations  proceeded  upon  the  basis  of  a 
gift  instead  of  a  settlement,  but  that  all  such  negotiations  be- 
came merged  in  the  written  expression  of  the  agreement  finally 
executed,  which  became  the  conclusive  and  exclusive  proof  of 
the  contract  upon  which  the  minds  of  the  parties  met  and  to 
which  they  were  bound.  Ibid. 

'CoNCTJBBBNT  AcTS.    See  Negligence. 

CoNDmow. 
Precedent.  See  Bills  and  Notes,  1-4.  Insubattce,  8-10.    Limita- 
tion OP  Actions,  1-^. 
Subsequent.    See  Equity,  1,  2,  4.    Insurance,  3. 

Consent.    See  Compromise  and  Settlement,  1,  3.    Larceny. 

'Consideration.  See  Accord  and  Satisfaction.  Bills  and  Notes, 
9-11.  Evidence,  6-8.  Fraudulent  Conveyances.  Guaranty, 
2.  Patents,  1-3,  5.  Sales,  2.  Setoff,  2.  Vendor  and  Pub- 
chaser,  2. 

CONSTITUTIONAL  LAW. 

Tolice  power:  Class  legislation.  See  Animals,  7.  Injunction. 
1.  In  determining  the  constitutionality  of  class  legislation  based 
•on  population,  it  must  be  borne  In  mind  (1)  that  there  are  dis- 
tinctions between  large  and  dense  communities  and  small  and 
sparser  ones  as  separate  classes,  and  such  differences  are  gen- 
eral and  relevant  to  some  purposes  of  legislation;  (2)  that 
merely  the  distinctions  between  individuals  of  one  class  and 
of  the  other  are  not  to  be  considered;  (3)  that  the  line  of  de- 
marcation may  be  arbitrary.    State  v.  Evans,  381 
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2.  By  the  enactment  of  ch.  56a(  St^ts.  1898,  regulating  (he  practice 

of  pharmacy  and  drawing  a  line  between  communities  over  and 
under  500  population  for  application  of  the  prohibition  against 
independent  practice  by  assistant  pharmacists,  the  legislature 
did  not  transgress  its  legitimate  field  of  discretion  over  public 
policy,  and  the  statute  is  constitutional.  Ibid. 

3.  Ch.  56a,  Stats.  1898,  while  originally  enacted  in  1882,  was  pro- 

spective in  contemplation,  and  prohibited  the  various  acts  ac- 
cording to  conditions  as  they  might  exist  at  the  time  of  their 
commission.  Ibid. 

4.  Ch.  56a,  Stats.  1898,  Is  not  void  simply  because  it  fails  to  pro- 

vide a  method  of  ascertaining  or  proving  the  population  and 
leaves  that  fact  to  be  proved  by  the  ordinary  conmion-law 
means  of  evidence  instead  of  prescribing  a  statutory  method. 

Ibid. 
6.  The  statute  regulating  the  practice  of  pharmacy  (ch.  56a,  Stats. 
1898,  as  amended  by  ch.  340,  Laws  of  1901)  exempts  from  the 
operation  of  the  general  law  such  persons  of  good  moral 
character  as,  previous  to  the  enactment  of  ch.  167,  Laws  of 
1882,  had  had  ten  years'  experience  as  pharmacists.  Held 
that,  even  If  such  exemption  was  valid  (a  point  not  decided) » 
the  only  result  would  be  that  the  liability  of  one  not  within 
the  exempted  class  would  remain  as  it  was  before  the  amend- 
ment. Ibid. 

Obligation  of  contracts.    See  Muihoipal  Corpobations,  6. 

Contemporaneous  Agreements.    See  Bills  and  Notes,  1-4. 

CONTRACTS. 

ReQuisites  and  validity:  Nature  and  eaaentiaU  in  general.  See  Bills- 
AND  Notes,  1-4.  Damages,  2.  Corporations,  23,  27.  High- 
ways, 8,  10.    Insurance,  2-16.    Patents.    Sales. 

Same:  Parties,  proposals  and  acceptances.  See  Bills  and  Notes,  1-4.. 

Bame:  Mutuality.  See  Compromise  and  Settlement,  8.  B^nDENCB, 
10-12.    Vendor  and  Purchaser,  1. 

Same:  Consideration.  See  Accord  and  Satisfaction.  Bills  and- 
Notes,  9-11.  Evidence,  6-8.  B'raudulent  Conveyances. 
Guaranty,  2.  Patents,  1-3,  5.  Sales,  2.  Setoff  and  Coun- 
terclaim, 2.    Vendor  and  Purchaser,  2. 

Construction  and  operation.  See  Accord  and  Satisfaction.. 
Damages,  1,  2,  4,  5,  7,  8.  Evidence,  6-12.  Executors  and  Ad- 
ministrators, 16.  Insurance,  2-16.  Landlord  and  Tenant. 
Municipal  Corporations,  6,  7.    Vendor  and  Purchaser. 

Transfer  and  assignment.    See  Bills  and  Notes,  5-11. 

Performance  or  breach.  See  Damages.  Equity.  Landlord  and- 
•     Tenant,  2.    Sales,  2,  3,  11-21.    Setoff  and  Cqunterclaim. 

CONTRIHUTORY    NEGLIGENCE.       SOO    HIGHWAYS,    16-18.       MASTER    AND 

Servant,  11.    Railroads,  6,  10,  11,  13.    Telephones.    Trial, 
14,  18. 
Conversion.    See  Compromise  and  Settlement,  2.    Corporations, 
7.    Executors  and  Administrators,  8-11.    Limitation  of  Ao- 

.  TIONS.  11. 
Conveyances.    See  Banbiruptcy,  1-5.    Deeds.    Equity.    Evidence^ 
6-8.    Fraudulent  Conveyances.    Gifts.    Husband  and  Wife.. 
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Joint  Tenancy.  Reformation  of  Instruments.  Religioub. 
Societies,  3-5,  7,  9.  Tax  Titles.  Trusts  and  Trustees,  2. 
Vendor  and  Purchaser. 

CORPORATIONS. 

Capital  stock:  Subscriptions.    See  Fraudulent  Ck>NTEYAN0ES,  1-3. 
Same:  Certificates. 

1.  Certificates  of  stock  in  a  corporation  are  mere  muniments  of  title* 

to  the  shares,  which  are  fractional  Interests  In  the  corporate 
property.    Catlin  d  Potoell  Co.  v.  Bchuppert,  642 

Memhers  and  stockholders:  Regulation  of  conduct  of  business  by 
courts.    See  Religious  Societies,  1,  6,  8. 

2.  In  the  absence  of  fraud  courts  cannot  engage  In  regulating  the 

conduct  of  the  business  of  corporations  against  the  wishes  of 
a  majority  of  the  directors  and  stockholders,  so  long  as  the 
corporation  is  acting  within  the  scope  of  its  powers.  Figge  v. 
Bergenthal,  594 

3.  Where  there  is  not  sufficient  evidence  to  sustain  a  finding  that 

a  stock  of  merchandise  of  a  corporation  was  carried  fraudu- 
lently or  for  an  unlawful  purpose,  but,  on  the  contrary,  there 
was  ample  evidence  to  support  a  finding  that  It  was  good  busi- 
ness policy  to  pursue  the  course  adopted,  the  situation  does  not 
warrant  a  court  in  interfering  with  the  business  of  the  corpo- 
ration by  ordering  a  reduction  of  such  stock.  Ibid^ 

Same:  Rights  as  between  themselves:  Settlement  and  discharge  of 
corporate  debts. 

4.  A  stockholder,  in  that  capacity  alone,  cannot  settle  and  discharge- 

corporate  claims.    Petersen  v.  Elholm,  1 

5.  Although  two  persons  own  all  the  stock  of  a  corporation  they  do 

not  thereby  become  the  corporation,  and  their  individual  action 
In  settling  a  claim  of  the  cori)oratlon  against  one  of  them  does, 
not  bind  the  corporation.  Ibid. 

6.  In  such  case,  however,  where  one  was,  and  continued  to  be,  an 

officer  of  the  corporation  and  superintendent  of  its  business,  and 
a  settlement  arranged  between  the  two  was  afterwards  brought 
to  the  notice  of  the  corporation,  acquiescence  In  the  transac- 
tions and  acceptance  of  the  benefits  thereby  secured  bind  the 
corporation.  Ibid. 

Same:  Conversion.    See  Compromise  and  Settlement,  2. 

[7.  Whether  In  a  civil  action  against  a  corporate  officer  for  fraudu- 
lent conversion  of  corporate  funds,  seeking  an  accounting  and 
judgment  for  the  amount  found  to  have  been  converted,  the 
plaintiff  cannot  recover  if  the  conversion  was  not  fraudulent, 
i.  e.  if  it  did  not  amount  to  embezzlement,  not  determined.] 
Petersen  v.  Elholm,  1 

Same:  Suing  or  defending  in  behalf  of  corporation.  See  Corpora- 
tions, 10. 

Officers:  Salaries.    See  Corporations,  20,  21. 

8.  An  officer  of  a  corporation  while  acting  as  a  director  cannot  fix 
his  own  salary  so  as  to  bind  the  corporation  In  an  action  by  it 
or  by  a  nonconsentlng  stockholder  in  its  name  challenging  the 
validity  of  the  salary.    Figge  v,  Bergenthah  594 
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9.  In  such  case,  however,  where  the  stockholders  ratify  the  salary 
so  fixed,  the  act  becomes  binding  on  the  corporation  and  all 
stockholders.  Ihid. 

10.  In  an  action  under  sees.  3237-3239,  Stats.  1898,  it  appeared  that 

plaintiff  had  agreed  to  the  salary  paid  the  defendant  ofilcers 
of  a  corporation,  but  under  a  promise  that  he  (plaintiff)  should 
receive  a  consideration.  Held,  that  plaintiff  could  not  be  heard 
in  a  court  of  equity,  either  in  his  own  behalf  or  that  of  the 
corporation,  to  challenge  such  salary,  at  least  up  to  the  time 
of  a  rescission.  Ilnd. 

Same:  Fraud:  Borrowing  on  corporate  credit. 

11.  Under  the  facts,  stated  in  the  opinion,  a  corporation  was  not  in- 

jured by  improper  bookkeeping  or  by  the  loan  of  its  credit  by 
being  a  party  to  a  note.    Figge  v.  Bergenthah  594 

12.  In  such  case  the  corporation  was  not  entitled  to  interest.     Ihid, 

13.  In  such  case  a  finding  that  this  and  other  transactions,  stated 

in  the  opinion,  were  fraudulent  is  TieJd  unsupported  by  the  evi- 
dence. Ihid, 

14.  In  such  case  held  under  the  evidence,  stated  In  the  opinion,  that 

an  injunction  restraining  defendants  from  using  the  credit  or 
property  of  the  corporation  on  private  account  should  not  have 
been  awarded.  Ihid, 

Same:  Sales  to  corporation.    See  Limitation  of  Aotions,  13-15. 

15.  While  officers  of  a  corporation,  because  of  their  fiduciary  rela- 

tion  to  the  corporation,  owe  the  highest  good  faith,  diligence, 
and  endeavors  to  promote  the  corporate  interests,  they  are  not 
prohibited  from  selling  their  property  to  the  corporation,  pro- 
vided the  transaction  is  open  and  fair.    Figge  v.  Bergenthah 

594 

16.  Where  an  officer,  holding  a  majority  of  the  stock  of  a  corpora- 

tion, sold  to  it  a  commodity  in  which  it  dealt,  on  the  evidence, 
stated  in  the  opinion,  such  transaction  is  held  valid  and  subject 
to  no  inference  of  fraud.  Ihid. 

17.  In  such  case  it  appeared  that  during  seven  years  thereafter  the 

corporation  was  buying  the  same  commodity  from  other  parties, 
and,  in  the  instant  purchase,  was  simply  pursuing  its  customary 
business  policy.  Held,  if  any  mistake  was  made  which  worked 
injury  to  the  corporation,  that  it  resulted  from  error  of  judg- 
ment and  not  from  any  fraud  on  the  part  of  the  officer.       Ihid. 

18.  A  business  transaction  between  a  corporation  and  one  of  its  of- 

ficers, whereby  the  latter  sells  to  or  buys  from  the  former,  is 
not  absolutely  void,  or  even  voidable,  under  all  circumstances, 
and  is  not  to  be  classed  with  the  transaction  of  an  adminis- 
trator, executor,  or  guardian  who  buys  property  belonging  ♦to 
the  trust  estate.  Ihid. 

19.  In  such  case,  however,  the  acts  of  the  officer  should  be  carefully 

scrutinized,  and  if  it  appears  that  the  object  of  his  dealing  was 
for  the  purpose  of  gain  to  himself  and  loss  to  the  corporation, 
or  the  dealing  was  rendered  harmful  to  the  corporation  merely 
because  the  transaction  was  with  the  officer  instead  of  an  out- 
side party,  the  transaction  should  not  be  upheld  if  seasonably 
questioned.  *  Ihid. 
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Same:  Suing  in  behalf  of  corporation.    See  Corpobations,  10. 

20.'  Plaintiff,  at  the  time  he  bought  shares  in  a  corporation,  entered 
into  an  agreement  with  the  president  and  secretary,  who  to- 
gether held  a  majority  of  all  the  stock,  that  they  would  pay 
him  a  certain  percentage  on  his  interest  in  the  corporation 
until  such  time  as  the  president's  salary  should  be  reduced 
one  half.  Held,  that  a  claim  for  such  unpaid  percentage  could 
not  be  determined  in  an  action  brought  under  sees.  3237-3239,. 
Stats.  1898,  since  such  claim,  if  not  void  as  against  public  policy, 
was  a  personal  and  not  a  corporate  claim,  and  not  one  con- 
templated or  authorized  by  such  statute.    Figge  v,  Bergenthah 

594 

21.  Neither  could  plaintiff  be  heard  in  a  court  of  equity,  as  an  in- 

nocent stockholder,  on  behalf  of  the  corporation  in  an  action 
to  reduce  such  salary  because  of  a  personal  grievance  of  his 
own.  Ihid. 

Same:  Payment  of  expenses  of  litigation, 

22.  In  an  action  under  sees.  3237-3239,  Stats.  1898,  where  no  cause 

of  action  was  found  to  exist  against  the  individual  defendant 
officers,  it  is  not  improper  or  unjust  for  the  corporation  to  bear 
the  expense  of  defending  the  action.    Figge  v,  Bergenthal,     594 

Foreign  corporations.    See  Damages,  2.    Insurance,  1,  2. 

Same:  Right  to  contract:  Interstate  commerce, 

23.  The  defendant,  a  resident  of  Wisconsin,  by  letter  written  from 

Wisconsin,  employed  the  plaintiff,  a  corporation  residing  and 
operating  in  New  York,  as  stock  broker  to  purchase  for  de- 
fendant in  New  York  shares  of  the  stock  of  a  corporation 
foreign  to  Wisconsin  and  transmit  the  same  to  the  defendant 
in  Wisconsin,  where  defendant  would  pay  through  the  usual 
collection  agencies.  To  this  the  plaintiff,  on  its  part,  assented 
and  fully  performed  in  New  York  all  the  contract  except  the  act 
of  delivering  the  muniments  of  title  to  and  collecting  payment 
from  defendant.  Held,  notwithstanding  sec.  1770&,  Stats.  1898, 
as  amended  by  sec.  27,  ch.  351,  Laws  of  1899,  chs.  399,  434,  Laws 
of  1901,  ch.  124,  Laws  of  1903,  and  ch.  506,  Laws  of  1905,  that 
the  plaintiff  was  entitled  to  recover  on  such  contract,  since  the 
contract  was  without  the  terms  of  the  statute  and  neither  the 
transmission  of  the  certificates  of  stock  nor  the  collection  of 
the  money  due  the  plaintiff  for  its  services  and  disbursements 
In  purchasing  the  shares  in  New  York  came  within  the  terms 
"acquire,  hold  or  dispose  of  property  in  this  state."  Oatlin  d 
Powell  Co,  V.  Schuppert,  ,  642 

24.  Such  words  mean,  not  that  the  act  of  acquisition,  but  that  the 

property,  must  be  within  Wisconsin.  Ihid, 

25.  In  such  statute  the  words  "affecting  the  personal  liability  there- 

of" do  not  include  all  contracts  for  the  breach  of  which  the 
corporation  would  be  liable  in  damages.  Ibid. 

26.  The  words  of  such  statute,  "affecting  the  personal  liability,"  used 

in  describing  one  of  the  prohibited  classes  of  contracts,  are  held 
to  intend  to  exclude  all  unilateral  Contracts,  like  bills  and 
notes,  all  contracts  fully  executed  outside  Wisconsin  upon 
which  there  remains  as  obligation  only  payment,  or  payment 
and  delivery,  to  be  made  in  this  state,  and  all  contracts  not  by 
their  stipulations  imposing  duties  or  liabilities  on  such  foreign 
corporations.  Ibid,. 
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27.  In  such  caae  the  tranaaction  between  plaintiff  and  defendant  is 
held  to  constitute  an  act  of  commercial  Intercourse,  and  hmce. 
as  between  the  parties,  an  act  of  interstate  commerce.       Ibid. 

COBBOBORATION.     See  FORNTCATIOir. 

COSTS. 
Right  to  costs:  Persons  entitled.    See  Appeal,  27.    PATMEirr,  1.  Tax 

TlTUES,  3. 

1.  The  statute  authorizing  trial  courts  to  allow  partial  costs  in  their 

discretion  in  equitable  actions  applies  to  actions  to  enforce  me- 
chanics' liens.    Boeson  v»  Peterson^  418 

2.  Where,  in  an  action  to  enforce  a  mechanic's  lien,  the  court  al- 

lowed but  $10  for  costs  and  disbursements,  it  was  held  that 
the  circumstances  shown  by  the  record  did  not  so  clearly  show 
abuse  of  discretion  as  to  warrant  reversing  the  action  of  the 
trial  court.  /&itf. 

^ame:  On  appeal.    See  Appeal,  7. 

3.  Where  the  appellant  has  made  no  attempt  in  the  court  below  to 

correct  a  small  error  in  computation  of  the  damages  awarded 
on  a  breach  of  a  contract  to  perform  designated  work  at  stipu- 
lated prices,  on  reversal  the  error  is  regarded  as  having  been 
waived,  and  is  not  allowed  to  affect  the  question  of  costs  in  the 
appellate  court.    8paftord  v,  McNdlly^  b37 

Same:  Motion  costs.    See  Judomeitts,  3. 

Remedies  for  collection, 

4.  As  a  general  rule,  where  a  plaintiff  has  been  nonsuited  and 

brings  a  second  action  for  the  same  cause,  a  presumption  arises 
either  that  the  second  action  is  vexatious  or  that  the  cause  of 
action  is  without  merit,  and  hence  a  court  will  not  allow  the 
plaintiff  to  proceed  with  the  second  action  until  he  has  paid 
the  costs  of  the  first.    Odegard  v.  North  Wis,  L.  Co.  659 

6.  Such  presumption,  however,  yields  to  proof  showing  that  the 

prosecution  of  the  second  action  is  in  good  faith,  and  that  the 
failure  of  the  previous  action  was  not  due  to  infirmity  in  the 
cause  of  action,  but  to  untoward  circumstances  or  excusable 
mistake.  Ibid, 

4,  When  in  connection  with  such  proof  it  appears  that  the  plaintiff 
is  absolutely  unable  to  pay  the  previous  costs  on  account  of 
poverty  or  want  of  credit,  a  case  arises  where  the  court  in  the 
exercise  of  a  wise  and  Just  discretion  may  fairly  allow  the  sec- 
ond action  to  proceed  notwithstanding  the  fact  that  the  pre- 
vious costs  are  unpaid.  Ibid. 

7.  Courts  are  open  to  the  prosecution  of  meritorious  and  bona  fide 

causes  of  action  in  good  faith,  and  poverty,  while  it  gives  no 
license  to  any  one  to  vex  or  harass  his  neighbor  with  unfounded 
lawsuits,  alone  should  not  prevent  a  needy  litigant  who  presents 
a  meritorious  cause  of  action  from  invoking  the  courts  to  do 
justice  between  himself  and  his  neighbor.  Ibid. 

Z.  Under  the  facts,  stated  in  the  opinion^  it  is  held  there  was  no 
abuse  of  discretion  in  denying  a  motion  to  stay  proceedings  in 
am-  action  until  the  costs  of  two  previous  actions^  founded  on 
the  same  cause  of  action,  had  been  paid.  Ibid, 
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COUNTBBCLAIM.  See  NX  BYKAT,  7.  SAI.XS,  11,  12.  SSTOFF  AND 
COUNTEROI.ATM,  1,  2. 

-CouNTT  CJouBTi.  See  Appeal,  27.  Exxcutobs  and  Aduinibtbatobs. 

•Comrar  Judos.    See  Opficer8,  1,  2. 

CouirrT  Tbxabubxb.    See  Tax  Titles,  1. 

CouBSES  AND  DISTANCES.    See  Boundabibs,  1-3,  6. 

€ouBT  AND  JuBY.  See  Highways,  18-15,  17,  18.  Insubance,  16. 
Maligzottb  Pbosbcution,  1,  2.  Master  and  Servant,  2-5. 
Railboads,  6,  8.    Stbebt  Railways,  7.    Trial,  7,  11-19. 

'COUBTS. 

Supreme  court.    See  Appeal. 
Circuit  oourts.    See  Cobpobations,  2,  3.    Costs,  7. 
Federal  courts.    See  Bankbuptoy. 
'Covenants.    See  Vendor  and  Purchaser,  1. 

CRIMINAL  LAW  AND  PRACTICB. 

Nature  and  elements  of  crime  in  general.    See  Assault.    Assault 

AND  Battery.    Fobnioation.    Labobny.    Robbery. 
-Borne:  Aid  by  prosecutor. 
L  Where  the  owner  of  property,  by  himself  or  his  agent,  actually 
or  constructively,  aids  in  the  commission  of  the  offense,  as  in- 
.  tended  by  the  wrongdoer,  by  performing  or  rendering  unneces- 
sary some  act  in  the  transaction  essential  to  the  offense,  the 
would-be  criminal  is  not  guilty  of  all  the  elements  of  the  of- 
fense.   Topoleioski  v.  State,  244 

Indictm^ent  and  inform^ition.    See  Robbery,  2-4. 
Trial:  Evidence:  Other  offenses.    See  Appeal,  19. 

2.  On  the  trial  of  a  person  for  a  particular  offense,  evidence  tend- 

ing to  prove  that  he  has  committed  other  distinct  offenses  is  in- 
competent and  generally  prejudicial.  The  evidence  should  be 
confined  to  the  particular  offense  charged.    Topoletoshi  v,  State^ 

244 

Same:  Instructions  to  jury.    See  Robbery,  6,  6. 

JSame:  Requests  for  instructions. 

3.  In  a  criminal  prosecution  it  was  error  to  refuse  a  requested 

instruction,  stated  in  the  opinion,  such  instruction  not  having 
been  covered  by  the  general  charge.    Lipscomb  v.  State,       238 

Cboss-Complaint.    See  Municipal  Cobpobations,  L 

Cboss-Bxamxnation.    See  Witnesses,  1,  4. 

DAMAGBS. 
Grounds.    See  Damages,  4,  6.    Dedication.    Bzeoutobs  and  Ai>- 

lONISTBATOBS,  6,  6.     HIGHWAYS,  6.     MUNICIPAL  COBPOBATIONS. 

1.  A  holder  of  security,  who  is  obliged  to  pay  a  prior  lien  in  order 

to  protect  his  own,  has  no  right  to  damages  against  a  warrantor 
without  allegation  and  proof  of  inability  to  collect  his  own  debt 
in  full  after  reimbursing  himself  the  amovnt  imid  in  protection 
of  his  security.    Stark  v.  Buber  Mfff.  Oo.  432 

2.  On  demurrer  to  the  complaint  against  a  foreign  corporation 

which  had  not  complied  with  sec.  1770&,  Stats.  1898,  it  was  al- 
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leged  that  a  note  and  mortgage  purcliaBed  from  defendant  were 
thereby  void  and  worthless,  whereby  plaintiff  was  obliged  to 
pay  certain  sums  in  dischafge  of  an  execution  levied  upon  the 
mortgaged  property  under  a  pre-existing  Judgment  against  the 
mortgagors.    Held: 

(1)  The  complaint  failed  to  show  that  plaintiff  had  as  yet  suf- 
fered any  loss  or  damage. 

(2)  Assuming,  as  alleged,  that  the  assigned  mortgage  was 
wholly  invalid  and  void,  conferring  no  lien  at  all,  there  was 
neither  reason  nor  necessity  for  plaintifT  to  discharge  any  prior 
liens  or  incumbrances,  since  such  payment  could  not  be  neces- 
sary to  protect  plaintiff's  interest,  for  he  had  none.  Ibid. 

3.  One  in  peril  from  breach  of  a  warranty  must  exercise  reasonable 

diligence  to  minimize  damages,  and,  if  his  rights  against  prop- 
erty or  third  persons  are  lost  by  his  own  neglect*  he  cannot 
hold  the  warrantor  responsible.  Ibid, 

Compensatory  damages.    See  Fraud,  5.    Malicious  Pbosscution,  3. 

Measure  of  damages.    See  Fraud,  6.    Sales,  3,  4. 

4.  In  an  action  for  the  contract  price  of  iron  castings  of  certain  re- 

quired strength,  it  is  not  necessary  for  defendant,  in  order  to 
enable  it  to  recover  for  the  failure  of  unused  castings  to  come 
up  to  the  contract  requirements,  to  prove  the  amount  of  defec- 
tives, or  the  diminished  value  of  the  castings  by  reason  thereof^ 
with  the  certainty  of  a  demonstration.  All  that  is  required  is 
that  such  matters  be  established  with  reasonable  certainty. 
Forster,  Waterbury  Co.  v.  F.  MacKinnon  Mfg.  Co.  281 

5.  In  such  case  defendant  counterclalmed  for  loss  occasioned  by  the 

failure  of  unused  castings  to  come  up  to  the  contract  require- 
ments.   Under  the  evidence,  stated  in  the  opinion,  held: 

(1)  In  the  absence  of  any  affirmative  evidence  to  the  con- 
trary. It  was  Inferable,  with  sufficient  certainty  to  sustain  a 
finding,  that  the  same  proportion  of  those  not  used  were  like- 
wise defective. 

(2)  A  legitimate  basis  was  established  for  estimating  dam- 
ages as  to  the  castings  not  used. 

(3)  Defendant  was  entitled  to  recover  the  amount  per  pound 
the  evidence  showed  to  be  the  difference  In  value  between  the 
castings  furnished  and  those  called  for  by  the  contract  require- 
ments. Jhid. 

6.  In  an  action  by  one  alleging  that  he  was  obliged  to  pay  a  prior 

lien  in  order  to  protect  his  mortgage  interest  which  had  been 
assigned  him  by  defendant,  under  the  facts,  stated  In  the  opin- 
ion, it  was  held: 

(1)  Plaintiffs  measure  of  damages,  if  he  was  wholly  unable 
to  collect  his  debt,  would  be  the  price  paid  by  him  to  defendant, 
or  at  most  the  amount  of  the  debt. 

(2)  Plaintiff  could  not  charge  defendant  with  the  result  of 
his  own  gratuitous  and  useless  act  in  buying  up  or  paying  off 
any  other  debt  of  the  mortgagors.  Stark  v.  Huher  Mfg.  Co.  432 

7.  Where  one  bought  for  |2,000  an  eighth  interest  in  a  manufactur- 

ing business  on  the  basis  of  $16,000  of  net  assets,  while  the  in- 
ventory showed  somewhat  over  $18,500,  his  damages  by  reason 
of  an  overstatement  of  the  resources  to  the.  amount  of  $1,050  i3 
not  one  quarter  of  that  sum,  but  one  eighth  of  thirty-two  thirty- 
sevenths  thereof.    Steckbauer  v.  Leykom,  438. 
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8.  Where  a  mechanic  is  prevented  from  completing  his  contract  by 
>act8  of  the  owner,  he  is  entitled  to  recover  the  contract  price 

less  whatever  it  would  have  cost  to  have  completed  the  work 
when  he  was  stopped.    Spafford  v.  McNally,  537 

Excessive  damages.    See  Animals,  3.    Malicious  Prosecution,  3. 

9.  A  servant,  sixty-four  years  of  age,  was  injured  by  the  fall  of  a 

scaffold,  and  under  the  evidence,  stated  in  the  opinion,  it  was 
held  that  a  verdict  of  $13,500  was  not  excessive.  Parker  v.  Fair- 
banks-Morse Mfg.  Co.  525 

10.  In  an  action  by  a  servant  for  the  loss  of  his  leg,  under  the  facts, 
stated  in  the  opinion,  a  verdict  for  |8,500  is  held  not  to  be  ex- 
cessive.   Odegard  v.  North  Wis.  L.  Co.  659 

Daks.    See  Watebs  and  Watebcoubses. 

Danoebous  Weapons.    See  Assault.    Robbbbt,  2-6. 

Death.    See  Inbubanob,  8-16.    Limitation  of  Actions,  11. 

DsBTOB  AND  Creditob.  See  AcooBD  AND  Satisfaction.  Bank- 
BUPTOT.  Bills  and  Notes.  Damages,  1-8.  Evidence,  8. 
Fraudulent  Convetancss.    Nb  Exeat.    Payment,  1. 

DEDICATION. 

1.  Consent  of  plaintiff  that  the  defendant  city  deposit  earth  upon 

the  margin  of  her  lot  for  the  purpose  of  furnishing  lateral  sup- 
port for  the  street  constitutes  a  dedication  of  her  property  to 
that  extent  for  a  proper  public  purpose,  and  she  is  therefore  es- 
topped from  requiring  the  city  to  remove  the  earth  so  deposited 
or  from  claiming  damages  caused  thereby.    WilliafM  v.  Hudson^ 

297 

2.  In  such  case  allegations  of  the  complaint,  merely  descriptive  of 

the  injuries  alleged  to  follow  from  an  unlawful  filling,  are  held 
insufficient  to  state  a  cause  of  action  for  negligent  construction 
of  the  grade  on  her  lot,  whereby  damage  was  caused  from  the 
flowage  of  water  and  the  carrying  of  sand  and  other  material 
onto  her  lot  Ibid. 

DEEDS. 
Requisites  and  validity  in  general.    See  Gifts.    Refobmation  of  In- 

0TBUMENTS.     TaZ  TiTLES. 

Same:  Fraud.  See  Bankbuptct,  1,  4,  5.  Fbaudulent  Conveyances. 
Same:  Undue  influence:  Action  to  set  aside:  Presumptions. 

1.  In  case  of  a  conveyance  by  an  aged  person,  susceptible  to  undue 

influence,  of  his  entire  property,  without  consideration,  to  one 
in  a  position  of  trust  and  confldeifce,  under  suspicious  circum- 
stances which  satisfactorily  suggest  the  wrong,  accompanied 
by  proof  of  opportunity  and  disposition  on  the  part  of  the  ben- 
eflciary  to  exert  influence,  there  arises  a  presumption  that  the 
conveyance  was  so  induced,  unless  the  grantee  can  negative 
that  fact  by  direct  proof.    Quinn  Vi  Quinn,  548 

2.  In  an  action  to  set  aside  a  deed  given  under  such  circumstances, 

the  competent  evidence,  stated  in  the  opinion,  is  held  not  to 
negative  such  presumption,  and  to  present  a  situation  pi^clud- 
ing  reversal  of  a  finding  of  undue  influence.  Jbid, 

Same:  Form  and  contents.    See  Evidence,  6-8. 

Construction  and  operation.    See  Religious  Societies,  3-5,  7,  9. 

Same:  Loss  and  relinquishment  of  rights.    See  Equity,  1-3. 
Vol.  130  —  45 
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Defect.    See  Municipal  Corporations,  9. 
Defective  Title.    See  Bills  and  Notes,  5-9. 

Defenses.  See  Compromise  and  Settlement,  1,  3-8.  Patents,  4. 
Setoff  and  Counterclaim,  2. 

Definitions.    See  Words  and  Phrases. 

Delivery.    See  Bills  ajtd  Notes,  1-4.    Gifts.    Officers,  2-5. 

Demand.    See  Limitation  of  Actions,  14. 

Demurrer.     See  Appeal,  2.    Damages,  2.    Ejectment,  2.    Limita- 
tion of  Actions,  7.    Partnership,  1.    Pleading,  6. 
Deposits.    See  Limitation  of  Actions,  11. 

Descent  and  Distrirution.  See  Executors  and  Administrators. 
Trusts  and  Trustees,  2,  3. 

Devises.    See  Joint  Tenancy,  4,  8.    Wills. 
Diligence.    See  Animals,  6.    Damages,  3. 

Direction  of  Verdict.    See  Appeal,  20.    Compromise  and  Settle- 
ment, 6,  7.    Highways,  13-15,  17,  18.    Master  and  Servant,  5. 
Directors.    See  Corporations,  2,  8,  10. 
DiSAHiLiTiES.    See  Joint  Tenancy,  8. 
Discharge.    See  Bankruptcy,  6,  7. 

DISCOVERY. 
See  Limitation  of  Actions,  12. 

Under  sec.  4096,  Btats.  1898. 

1.  The  examination  of  a  party  under  the  provisions  of  sec.  4096, 

Stats.  1898,  is  both  a  special  proceeding  and  a  provisional  rem- 
edy.   Phippa  V.  Wisconsin  Central  R.  Co.  279 

2.  An  order  requiring  the  witness  to  produce  books  and  papers, 

made  in  the  course  of  an  examination  of  a  party  under  the  pro- 
visions of  sec.  4096,  Stats.  1698,  is  merely  an  interlocutory  or- 
der regulating  the  manner  of  procedure  upon  the  examination, 
is  in  no  sense  a  final  order,  and  does  not  in  any  proper  sense 
grant,  refuse,  continue,  or  modify  such  provisional  remedy. 

Ibid. 

3.  Such  order  is  not  appealable  under  the  calls  of  sec.  3069,  Stats. 

1898.  Ibid. 

Discretion.  See  Certiorari,  5.  Constitutional  Law,  2.  Costs, 
2,  6,  8.  Executors  and  Administrators,  12, 14,  15.  Highways, 
6  (6).  Injunction.  Pleading,  8.  Reformation  of  Instru- 
ments, 2. 

Distrirution.  See  Bankruptcy,  3.  Executors  and  Adminis- 
trators, 2-6.    Trusts  and  Trustees,  2,  3. 

Diversion.    See  Religioi'S  Societies,  1,  2,  6. 

DooK  Line.    See  Injunction. 

Documents.    See  Discovery,  2. 

Dogs.    See  Animals,  1. 

Dower.    See  Reformation  of  Instruments,  3. 

Duplicity.    See  Trial,  26,  27. 
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EJECTMENT. 

Might  to  action.    See  Equity,  3.    Limitation  op  Actions,  8-10. 

1.  If  a  person  has  the  legal  title  to  lands  and  is  entitled  to  the 

possession  thereof  as  against  another  wrongfully  withholding 
the  same,  and  such  person's  right  involves  fraud  on  the  part 
*'of  such  other,  which  right  must  be  established  by  evidence 
'aliunde  the  record,  such  person  may  sue  in  ejectment  for  his 
vindication  though  he  may  also  sue  in  equity.  Steinberg  v. 
Baltzman,  419 

Pleading. 

2.  On  an  appeal  from  an  order  overruling  a  demurrer  to  a  com- 

plaint in  ejectment  the  complaint  is  held  to  state  a  good  cause 
of  action.    Wisconsin  River  Land  Co.  v,  Paine  L.  Co,  393 

Z.  Where  in  an  action  of  ejectment  the  complaint  sets  out  a  cause 
of  action  based  on  a  tax  title,  alleges  all  the  facts  required 
by  sec.  3077,  Stats.  1898,  and  is  sufficient  to  entitle  the  plaint- 
iff to  recover,  its  sufficiency  is  not  destroyed  by  additional 
allegations  that  the  lands  were  "vacant  and  unoccupied"  and 
"that  the  defendant  claims  title  in  fee  simple  to  said  lands." 

Ihid, 

Evidence.    See  Boundaries,  4. 

Encroachment.    See  Navigable  Waters,  1,  3. 

Entireties.    See  Joint  Tenancy,  6-8. 

Equal  Protection  of  Laws.    See  Constitutional  Law. 

Equitable  Bail.    See  Ne  Exeat. 

Equitable  Mortgage.    See  Bankruptcy,  5. 

f 

EQUITY. 

Jurisdiction.     See  Corporations,   10,   21.     Ejectment,   1.     Fraud. 

Judgments,    4-8.     Municipal   Corporations,    2.     Navigable 

Waters,  1,  3. 
Adequate  remedy  at  law. 

1.  'Plaintiff  brought  an  action  in  equity  for  breach  of  condition 

subsequent,  seeking  the  enforcement  of  her  rights  under  a 
deed  given  by  her  to  defendant,  and  asked  to  have  it  canceled 
and  remov/ed  as  a  cloud  on  the  title.  The  condition  was  not 
embodied  in  an  instrument  separate  from  the  deed  of  convey- 
ance and  did  not  rest  in  parol.  Held,  that  plaintiff  had  a  full 
and  adequate  remedy  at  law  and  hence  could  not  invoke  the 
Jurisdiction  of  equity  for  the  determination  of  her  rights.  Mash 
V.  Bloom,  366 

2.  The  grantor  in  a  deed  brought  an  action  in  equity  alleging  that 

the  condition  of  the  deed  was  broken  and  for  that  reason  she 
was  entitled  to  have  the  actual  possession  restored.  Held,  that 
proof  bf  such  breach  would  entitle  the  grantor  to  Judgment  de- 
claring the  conveyance  forfeited  and  awarding  her  possession. 

IMd. 

3.  Such  procedure  affords  a  full,  complete,  and  adequate  remedy, 

enforceable  in  an  action  in  ejectment,  and  hence  it  is  error  to 
award  Judgment  in  an  equitable  action  canceling  the  deed^and 
restoring  to  the  grantor,  as  owner  in  fee,  all  her  rights  in  the 
property.  Jhid. 
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Same:  Forfeiture. 

4.  Where  a  grantee  of  lands  has  defaulted  in  the  conditions  of  the 
conveyance,  the  grantor's  claim  to  the  right  of  possession  and 
the  grantee's  denial  thereof  operates  as  a  re-entry  vesting  the 
title  in  the  grantor,  and  the  rule  that  equity  will  not  lend  its 
Jurisdiction  to  effect  a  forfeiture  is  not  violated.  Mash  v. 
Bloom,  86^ 

BscAFS.    See  AiaicALS,  6. 

BsTOPPEL.    See  Dedication,  1.    WiLts,  1. 

Byiction.    See  Laitdlobd  and  Tenant. 

BVIDBNCB. 

Presumptiona,     See  Assault,  3,  4.     Biixs  and  Notes,  8.     Costs,. 

4,  5.  Deeds.  Byidengs,  5,  16.  Highways,  4,  6  (4).  Insur- 
ance, 12.    Limitation  of  Actions,  3,  9,  10. 

Burden  of  proof.    See  Assault,  3,  4.    Bills  and  Notes,  11.    Insur- 
ance, 12.    Limitation  of  Actions,  10.    Trial,  14,  16-20. 
Relevancy,  materiality,  and  competency.  See  Animals,  4.  Evidence, 

5,  9,  16.  Highways,  11,  12,  14.  Insurance,  2,  13-15.  Rail- 
roads, 2-4.    Sales,  17,  19.    Trlal,  3,  4. 

1.  In  an  action  to  enforce  the  penalty  denounced  by  ch.  66a,  Stats. 

1898,  regulating  the  practice  of  pharmacy,  testimony  of  a 
pharmacist  as  to  whether  he  saw  any  reason  for  discriminat- 
ing between  large  and  small  communities  is  irrelevant  State  v. 
Evans,  381 

2.  In  an  action  against  a  physician  who  maintained  a  pharmacy 

in  a  village  of  more  than  500  population,  he  not  being  or  hav- 
ing in  his  employ  a  registered  pharmacist,  to  enforce  the  pen- 
alty denounced  by  ch.  56a,  Stats.  1898,  a  question  was  asked  a 
witness  whether  "it  would  interfere  with  defendant's  practice 
as  a  physician  if  his  prescriptions  could  not  be  put  up  at  his- 
own  store."    Held,  that  the  question  was  immaterial.  Ibid. 

3.  In  an  action  *by  a  servant  for  injuries  from  the  defective  opera- 

tion of  a  machine,  evidence  that  at  the  time  of  the  trial  the 
machine  "worked  nice  and  smooth"  is  inadmissible,  where  it 
appeared  there  had  been  material  changes  in  the  machine  be- 
tween the  time  of  the  accident  and  that  of  the  trial.  Odegard 
V.  North  Wis.  L.  Co.  569 

4.  In  such  case,  however,  evidence  that  the  machine  did  not  work 

perfectly  and  bothered  at  times  before  the  changes  is  held  ad- 
missible. I})id. 

Same:  Similar  facts  and  transactions.    See  Animals,  4. 

Prima  facie  evidence.    See  Bills  and  Notes,  8,  9.    Insurance,  9. 

Best  and  secondary  evidence.  See  Constitutional  Law,  4.  Insur- 
ance, 15. 

Hearsay.    See  Insurance,  14,  15. 
6.  Subject  to  recognized  exceptions  hearsay  evidence  is  not  allow- 
able, and  its  admission  is  presumed  to  be  prejudicial  unless  the 
contrary  clearly  appears.    Topolewski  v.  State,  244 

Documentary  evidence:  Production  of  documents.  See  Discovery,. 
1,  2.    Trial,  5. 

Same:  Certified  copies.    See  Insurance,  13. 


Wis.]  index.  709 


Parol  evidence:  Contradicting,  varying,  or  adding  to  terms  of  writ- 
ten instruments.  See  Bills  ai^d  Notes,  3,  4.  EjJectment,  1. 
Partnership,  3.    Saxes,  16,  17. 

€.  In  an  ordinary  deed  of  conveyance  the  recital  that  there  has  heen 
paid  a  consideration,  and  what  that  consideration  was,  is  merely 
a  statement  of  fact  theoretically  necessary  to  exist  in  ordei'  that 
the  conveyance  may  take  effect.  The  correctness  of  the  recital 
is  wholly  immaterial.  It  binds  no  one  as  to  its  correctness,  but 
may  be  proved,  aliunde,  to  have  been  greater  or  less  or  differ- 
ent in  character,  so  long  as  it  is  not  inconsistent  with  the  ex- 
istence of  some  consideration  to  support  the  conveyance.  Jost 
V.  Wolf,  37 

7.  Where  a  preliminary  land  contract  recited  that  the  vendee  was 
to  pay  15,600  for  the  land,  and  the  deed  of  conveyance  recited  a 
consideration  of  |5,600,  there  is  thereby  presented  no  obstacle 
to  proof  that  the  real  consideration  was  1600*  in  money,  the  as- 
sumption of  an  existing  mortgage,  and  an  agreement  by  the 
vendee  to  hold  the  property  subject  to  an  equity  in  a  third  per- 
son to  acquire  the  title  upon  payment  of  advances  made.    Ibid. 

S.  In  such  case  the  payment  of  the  $600  and  the  actual  assumption 
of  the  mortgage  left  no  debt  upon  which  to  base  a  vendor's  lien. 

Jbid. 
Same:  Invalidating  written  instrument:  Public  policy. 

9.  When  an  agreement  is  against  public  policy  the  parties  cannot, 
by  reducing  some  unobjectionable  parts  of  it  to  writing,  pre- 
vent the  reception  of  parol  evidence  to  show  the  entire  agree- 
ment, although  it  may  be  inconsistent  with  the  written  paper. 
•     Twentieth  Century  Co.  v.  Quilling,  318 

Same:  Separate  or  subsequent  oral  agreements. 

10.  Although  a  written  contract  may  be  the  complete  and  final  agree- 

ment between  the  parties  at  the  time  of  its  signature,  it  consti- 
tutes no  obstacle  to  the  making  of  a  new,  different,  or  substitu- 
tionary agreement  thereafter  by  mutual  consent    Jost  v.  Wolf, 

37 

11.  Such  subsequent  agreement  would  constitute  a  new  contract,  and, 

if  it  rested  tnainly  in  parol,  would  be  provable  by  all  ordinary 
means  of  evidence.  Jbid. 

12.  In  such  case,  if  the  new  oral  contract  consisted  in  the  re-adoption 

of  a  plan  agreed  upon  or  discussed  before  the  written  contract, 
the  details  of  such  plan  can  be  proved  to  throw  light  upon  the 
terms  of  the  later  oral  contract,  although  they  are  inadmissible 
to  prove  that  the  written  contract  did  not  correctly  express  the 
agreement  between  the  parties  existing  at  the  time  of  its  exe- 
cution. Ibid. 
Opinion  evidence:  Subjects  of  expert  testimony. 

13.  In  an  action  by  a  servant  for  injuries  while  working  on  a  saw 

carriage  operated  by  steam,  alleged  to  have  been  caused  by  the 
fact  that  the  operation  of  the  carriage  was  not  readily  con- 
trollable, it  is  held  to  have  been  error  to  exclude  expert  evi- 
dence offered  by  defendant  that  it  was  a  physical  impossibility 
for  the  difference  in  the  size  of  the  exhaust  pipe  and  the  supply 
pipe  to  affect  the  working  of  the  valve  controlling  the  carriage; 
that  the  difference  would  have  no  effect  upon  the  accumulation 
of  water;  that  the  valve  in  use  on  the  apparatus  was  in  gen- 
eral use  in  Wisconsin  and  this  section  of  the  country;  that 
such  valve  was  manufactured  and  supplied  by  reputable  mak- 
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era  of  sawmill  machinery;  as  to  the  effect  of  the  nintilng  of  the 
carriage  against  the  bumper  on  the  movement  of  the  plug  in 
the  valve;  as  to  the  effect  of  water  in  the  valve  on  the  move- 
ment of  the  sawyer's  lever;  whether  it  was  possible  for  the 
valve  to  reverse  without  movement  of  the  lever;  whether  a 
certain  six-inch  pipe  was  in  accordance  with  the  usual  con- 
struction; and  whether  it  was  physically  possible  for  the  car- 
riage to  run  back  after  striking  the  bumper  without  movement 
of  the  sawyer's  lever.    Odegard  v.  North  Wis.  L.  Co.  659 

Same:  Examination  of  experts:  Competency:  Qualifications.  See- 
Railroads,  2-4. 

14.  Prom  the  evidence  of  expert  witnesses,  stated  In  the  opinion,  it 

is  hel^  that  they  were  qualified,  and  that  their  opinion  evidence 
was  competent  and  proper.  Glettler  v.  Bhehoygan  Lights  Power 
d  R.  Co.  137 

15.  Where  a  witness,  called  to  prove  market  values,  appears  suffi- 

ciently familiar  in  general  with  that  subject  to  arouse  the  ju- 
dicial duty  of  the  trial  court  to  decide  as  to  his  qualifications, 
the  decision  of  that  court  will  be  affirmed  unless  clearly  wrong. 
American  Foundry  and  Furnace  Co.  v.  Settergren,  ZZS 

Same:  Examination. 

16.  On  the  examination  of  an  expert  witness,  omission  to  state  in  a 

hypothetical  questipn  details  of  evidentiary  circumstances  and 
conditions,  which,  though  bearing  on  the  inquiry  propounded, 
are,  however,  merely  cumulative  of  that  which  the  hypothesis 
includes,  does  not  affect  the  cotnpetency  of  the  question  nor  the 
answer  thereto,  since  the  expert  must  be  presumed  to  have 
taken  into  consideration  all  the  facts  expressly  stated  and  neces- 
sarily implied.    Nelson  v.  Chicago  d  N.  W.  R.  Co.  214 

17.  Objection  to  a  hypothetical  question  because  assuming  facts  not 

supported  by  the  evidence  is  not  tenable  where  there  is  some 
evidence  of  the  facts  assumed.    Odegard  v.  North  V^is.  L.  Co. 

65» 

18.  Where  counsel  have  not  specified  in  what  respect  a  hypothetical 

question  fails  to  correspond  to  facts  in  evidence,  an  assign- 
ment of  error  thereon  will  not  be  considered.  /bid. 

Weight  and  sufficiency.  See  Animals,  1,  3.  Assault,  3,  4.  Bank- 
ruptcy, 5.  Boundaries,  2,  4-6.  Compbomise  and  SETTLEKfeNT, 
2,  3,  5-8.  Corporations,  13.  Costs,  5,  8.  Damages,  1,  2,  4,  5. 
Deeds,  2.  Evidence,  14,  15.  Executors  and  Administrators, 
16.  False  Imprisonment,  1,  2.  Fornication.  Fraud,  1. 
Fraudulent  Conveyances.  Highways,  13,  15,  16.  Insurance, 
6,  9,  11.  Limitation  of  Actions,  17.  Master  and  Servant, 
4-6.  Railroads,  5,  9,  12-14.  Religious  Societies,  7,  10.  Rob- 
bery, 1.  Sales,  6,  10,  20,  21.  Street  Railways,  4,  5.  Tax 
Titles,  1.  Trespass.  Vendor  and  Purchaser,  3.  Waters 
AND  Watercourses.    Wnxs,  3. 

Exceptions.    See  Appeal,  4-6.  ' 

Excessive  Damages.  See  Animals,  3.  Damages,  9,  10.  Malicious 
Prosecution,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

Appointment:  Collateral  attack. 
1.  When  a  cause  for  administering  the  estate  of  a  deceased  person 
exists  and  application  is  made  therefor  to  the  proper  court. 
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neither  the  circumstance  that  it  is  not  made  by  a  person  en- 
titled to  the  administration  or  that  a  person  not  so  entitled  is 
appointed  so  far  vitiates  the  proceedings  as  to  render  the  ap- 
pointment wholly  void;  it  is  voidable,  only  by  some  appro- 
priate direct  proceeding,  not  by  collateral  attack.  Bteinherg  i\ 
Salteman,  419 

Title  to  personal  estate:  Collection  and  management  of  estate.  See 
Executors  and  Administrators,  7-11.  Limitation  of  Ac- 
tions, 11. 

2.  A  settlement  made  by  a  railroad  company  with  the  sole  surviv- 

ing heir  at  law  of  one  of  its  employees,  for  injuries  resulting 
in  the  death  of  such  employee,  prior  to  the  granting  of  admin- 
istration, -  is  binding  upon  the  administrator  subsequently  ap- 
pointed, where  the  assets  involved  in  the  settlement  are  not 
needed  by  the  administrator  for  creditors  or  expenses  of  ad- 
ministration, and  where,  if  recovered  by  the  administrator,  they 
will  go  to  the  heir  who  made  such  settlement  McKeigue  v. 
Chicago  d  N,  W.  R,  Co.  543 

3.  An  executor  or  administrator  is  invested  with  the  legal  title  to 

the  personal  property  of  the  estate,  but  holds  that  title  charged 
with  the  duty  of  managing  and  disposing  of  the  same  in  ac- 
cordance with  the  provisions  of  the  will  or  of  the  law.         Ibid. 

4.  The  duties  of  an  administrator  or  executor  are  trust  duties.    In 

all  essential  respects  he  is  regarded  in  courts  of  equity  as  a 
trustee.  IMd. 

5.  While  in  an  action  for  the  death  of  plaintiff's  intestate,  brought 

to  recover  damages  for  the  sufferings  of  the  deceased,  the  dam- 
ages belong  technically  to  the  estate,  in  the  absence  of  any  cred- 
itors or  other  beneficiaries,  the  recovery  is  for  the  sole  benefit 
of  the  person  who  is  the  sole  heir  at  law,  and  any  settlement 
made  by  such  heir,  if  sui  juris,  is  binding  on  the  administrator. 

Ibid: 

6.  In  such  case,  if  there  are  creditors  or  beneficiaries  who  are  in- 

terested in  the  recovery,  their  rights  are  not  affected  by  the 
settlement  made  by  such  sole  heir  at  law.  Ibid. 

Same:  Possession  by  heir:  Conversion. 

7.  Upon  the  death  of  any  person  possessed  of  personal  estate  the  le- 

gal title  thereto  and  right  to  possession  thereof  vests  in  his  per- 
sonal representative  and  can  only  reach  the  heirs,  ultimately 
entitled  thereto,  by  due  course  of  administration.  Palmer  v. 
0*Rourke,  507 

8.  In  the  absence  of  some  suflicient  equity  in  favor  of  an  heir  who 

has  possessed  himself  of  personalty  of  a  decedent,  the  mere 
fact  of  his  having  an  equitable  interest  therein  as  such  heir 
does  not  deprive  the  personal  representative,  duly  appointed  to 
administer  the  estate  of  which  such  personalty  forms  the  whole 
or  a  part,  of  an  absolute  right  to  recover  the  value  thereof  from 
such  heir  in  case  he  has  converted  the  same  to  his  own  use. 

Ibid. 

9.  In  an  action  to  recover  money  claimed  to  have  been  converted, 

which  had  been  deposited  in  the  names  of  decedent  and  defend- 
ant respectively,  the  complaint  is  held  to  state  a  cause  of  action 
although  it  showed  that  defendant  was  entitled,  as  heir,  to  re- 
ceive one  half  the  residue  of  the  estate  of  decedent  left  after 
the  pa3rment  of  all  claims  allowed  against  the  estate  and  the  ex- 
penses of  administration.  Ibid. 
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10.  In  such  case  the  reasonable  inference  from  the  allegation  was 

that  the  money  had  been  deposited  either  in  the  name  of  dece- 
dent, or  in  the  name  of  defendant  as  the  money  of  the  decedent. 

'  Ihid. 

11.  So  construed  such  complaint  is  held  not  to  show  any  wrongful 

conversion  by  defendant  at  the  time  the  deposit  was  made. 

Ihid. 
Claims:  Extension  of  time  for  presentation. 

12.  Under  sec.  3840,  Stats.  1898,  where  the  facts  alleged  in  a  veri- 

fied petition  for  an  order  extending  the  time  for  filing  claims 
are  not  controverted,  the  county  court  may,  in  its  discretion, 
make  an  order  extending  the  time,  although  the  allegations  of 
the  petition  are  not  substantiated  by  proof  other  than  petition- 
er's oath  of  verification.  Seidem^nn  v.  Karst<iedt,  *  117 
Same:  Sufficiency:  Amendment. 

13.  Where  a  claim  filed  against  a  decedent's  estate  included  enough 

to  suggest  that  it  was  based  on  an  agreement  of  some  sort  and 
that  the  right  thereunder  was  not  barred  by  the  statute  of  limi- 
tations, a  failure  to  state  therein  facts  showing  expressly  a 
cause  of  action  which  accrued  within  six  years  prior  to  the 
death  of  decedent  is  held  to  be  a  matter  of  indefiniteness  rather 
than  a  fatal  defect  in  the  cause  of  action.    Longwell  v,  Mierow, 

208 

14.  In  such  case  it  was  within  the  court's  discretion  to  allow  an 

amendment  alleging  that  the  claim  was  to  mature  on  the  death 
of  the  decedent.  Ihid. 

15.  In  such  case,  the  amendment  having  been  allowed,  the  fact  that 

it  was  not  formally  reduced  to  writing  and  filed  is  held  to  be 
immaterial,  in  view  of  the  fact  that  the  cause  proceeded  to  the 
end  on  the  theory  that  the  amendment  had  been  made.       Ibid, 

16.  In  an  action  against  a  decedent's  estate  to  recover  the  value  of 

services  rendered  on  an  express  agreement  to  pay  for  the  serv- 
ices at  the  decedent's  death,  the  evidence,  stated  in  the  opinion, 
is  held  to  sustain  a  verdict  in  favor  of  the  claimant  Ihid. 

Exemptions.    See  Constitutional  Law,  5. 

Expert  Testimony.    See  Evidence,  13-18.    Railboads,  2-4. 

Factors.    See  Trusts  and  Trustees,  1. 

FALSE  IMPRISONMENT. 

1.  In  an  action  for  assault  and  false  imprisonment,  the  evidence, 

stated  in  the  opinion,  is  held  suflicient  to  show  that  the  defend- 
ant's employee  was  acting  within  the  scope  of  his  authority. 
Johnston  v,  Chicago,  St.  P.,  M.  d  O,  R,  Co.  492 

2.  In  an  action  for  assault  and  false  imprisonment,  while  an  in- 

struction, stated  in  the  opinion,  was  held  open  to  criticism, 
yet  it  was  not  prejudicial  to  defendant  in  view  of  evidence  also 
stated  in  the  opinion.  Ibid. 

3.  In  such  case  it  further  appeared  that  the  assault  and  imprison- 

ment were  inflicted  by  an  employee  for  the  sole  purpose  of  ob- 
taining information  sought  through  investigation  as  to  injuries 
to  the  master's  property.  Held,  that  the  employee  was  per- 
forming his  duty  in  his  own  way,  and,  although  the  methods 
employed  were  unlawful  and  unauthorized,  they  were  within 
the  scope  of  the  employee's  duty  and  were,  therefore,  the  acts 
of  the  master.  Ibid, 
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False  Repbesbntations.    See  Fbaud,  2,  3.  • 

False  Sweabino.    See  Insubanoe,  4-7. 

Fedebal  Coubts.    See  Bankbuptcy,  3. 

Fellow-Sebvants.    See  Masteb  and  Sebvawt,  5-7. 

FiwDiNGB.  See  Appeal,  8-18.  Bankruptcy,  5.  Fraudulent  Con- 
veyances.   Judgments,  1.    Trial,  29-32. 

FiBE  Insurance.    See  Insubance,  2-7.    ' 

Flow  AGE.    See  Watebs  and  Watercoubses. 

FoBEiGN  Cause  op  Action.    See  Limitation  op  Actions,  6. 

FoBEiGN  CoBPOBATioNS.  See  Corporations,  23-27.  Damages,  2.  In- 
surance, 1,  2. 

FoRFiiiiTT]r^B.    See  Equity,  2-4.    Insurance,  2-7,  11-15 

FORNICATION. 

As  a  rale  of  law  there  is  no  legitimate  basis  for  a  conyiction  In  a 
prosecution  of  a  man  for  fornication,  if  he  unequivocally  de- 
nies the  charge;  there  is  nothing  suggestive  to  the  contrary 
In  the  mere  meeting  of  the  parties  under  the  circumstances; 
there  Is  neither  any  direct  evidence  of  the  main  fact  nor  direct 
corroborating  evidence  of  the  female  as  to  circumstances  bear- 
ing thereon,  and  her  evidence  as  to  such  circumstances  may  be 
regarded  as  self-destructive  by  reason  of  wilful  false  swearing 
at  material  points.    Hofer  v,  8tate,  676 

FRAUD. 

"See  Appeal,  16.  Bankruptcy,  1-5.  Bills  and  Notes,  1-4,  7. 
Compromise  and  Settlement,  2,  4-8.  Corporations,  2,  3,  11, 
13,  14,  16,  17.  Deeds.  HusBANf)  and  Wipe,  5.  Insurance, 
4-7.  Limitation  op  Actions,  12,  13.  Partnership,  1.  Plead- 
ing, 1.  Sales,  14.  Setoff  and  Counterclaim,  3. 
1.  In  an  action  to  cancel  a  note  given  for  subscription  to  corporate 
stock,  the  evidence,  stated  in  the  opinion,  is  held  to  sustain  find- 
ings that  two  of  the  parties  appearing  on  the  subscription  con- 
tract as  purchasers  of  shares  were  not  bona  fide  subscribers. 
Luetzke  v.  Roberts,  97 

'2.  Where  plaintiffs  signed  a  subscription  contract  for  shares  of 
stock  in  a  proposed  corporation,  upon  an  agreement  between 
each  subscriber,  respectively,  and  the  promoters,  stated  in  the 
opinion,  the  action  of  the  promoters  was  held  a  wrong,  fraud- 
ulent in  its  nature,  which  rendered  the  transaction  based  on  it 
void  as  against  plaintiffs.  Ibid. 

3.  In  such  case  representations  by  the  promoters'  agent  that  the 

parties  whose  names  were  on  the  subscription  contract  and  who 
had  not  signed  the  notes  when  plaintiffs  executed  them  were 
then  ready  and  willing  to  become  joint  makers  of  the  notes,  and 
that  if  they  did  not  sign  the  notes  they  would  pay  in  cash  for 
the  shares  for  which  they  had  apparently  subscribed,  were  ma- 
terial, and,  their  falsity  being  shown,  such  representations  were 
fraudulent  and  rendered  the  transaction  voidable.  Ibid. 

4.  In  an  action  in  equity  to  cancel  notes  on  the  ground  of  fraud,  on 

the  findings  of  the  court  a  situation  was  presented  wherein  the 
equitable  relief  sought  could  not  be  awarded,  and  it  was  held 
that  the  only  relief  available  was  to  offset  plaintiffs'  liability  on 
the  notes  by  a  Judgment  for  pecuniary  compensation.  Ibid. 
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5.  In  suck  case  compensatory  damages  are  ascertainable  and  can  be 

awarded  in  advance  of  actual  payment  of  the  notes  by  pUdntiffis. 

Jbid. 

6.  In  such  case  the  correct  measure  of  damages  is  the  amount  called 

for  by  the  face  of  the  notes,  with  interest  Jhid. 

Frauds,  Statute  of.    See  Guaranty,  2.    Partnership,  3. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  1-5. 

In  an  action  to  set  aside  a  conveyance  of  lands  as  in  fraud  of  cred- 
itors, the  findings  of  the  trial  court,  that  such  conveyance  wa» 
made  without  consideration  upon  a  secret  trust  to  hold  the' title 
for  the  grantor's  benefit  and  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  collection  of  her  claim,  are  held  supported  by 
the  evidence.    Blahnik  v.  Barta,  121 

Fraudulent  Representations.    See  Fr.\ud,  2,  3, 

GIFTS. 

The  execution  and  delivery  of  a  deed,  whether  to  the  donee  or  to- 
some  one  for  him,  is  an  entirely  sufficient  completed  execution 
of  a  gift  of  the  land.    Jost  v.  Wolf,  37 

GUARANTY. 

[1.  Whether,  under  the  facts  stated  in  the  opinion,  notice  of  accept- 
ance by  plaintiff  of  a  memorandum  of  guaranty  was  necessary 
in  order  to  charge  the  defendant  with  liability  as  guarantor,  not 
determined.]    Klee  v,  Stephenson^  505 

2.  A  written  instrument:  "R.  S.  agrees  to  assume  one  half  of  W.  S.'s. 
liability  under  the  above  guaranty,"  fails  to  express  any  consid- 
eration, and  hence  is  void  under  subd.  2,  sec.  2307,  Stats.  1898^. 
It  is  at  best  merely  a  promise  to  answer  for  the  debt  of  another 
person.  Ihid. 

Guy  Wire.    See  Telephones,  1. 

Hammer.    See  Master  and  Servant,  8,  10. 

Handcar.     See  Limitation  op  Actions,   1-3.     Railroads,   11-14, 

17-19. 
Harbors.    See  Navigable  Waters. 
Hearsay.    See  Evidence,  5.    Insurance,  14,  15. 

HIGHWAYS. 

E8tal)U8hment  under  statutoru  proceedings:  Second  application. 

1.  Under  the  limitation  of  sec.  1283,  Stats.  1898,  the  first  application 

for  a  highway  must  have  been  a  valid  application — one  upon 
which  a  legal  highway  could  be  laid  out.  State  ex  reh  Lint- 
mix  V.  Clyde,  159 

2.  On  certiorari  to  reverse  the  action  of  a  town  board  in  laying  out 

a  highway,  one  ground  alleged  was  that  a  previous  application 
had  been  made  to  lay  out  the  same  highway,  which  had  been 
denied  within  one  year  prior  to  action  on  the  instant  applica^ 
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t!on.  Held,  that  the  petition  and  notice  were  jurisdictional 
papers  in  an  adversary  proceeding,  must  substantially  comply 
with  the  calls  of  the  statute  in  order  to  authorize  action  by  the 
town  board,  and,  although  a  careful  reading  of  the  application 
and  notice  might  induce  one  to  believe  a  mistake  had  been  made 
in  naming  the  quarter  section  in  which  the  proposed  highway 
was  to  be  located,  that  the  supervisors  had  no  Jurisdiction  ta 
lay  out  the  highway  in  question  under  the  first  application  and 
notice.  Ibid, 

3.  In  such  case  the  refusal  of  the  town  board  to  act  under  the  first 

application  and  notice  did  not  amount  to  a  refusal  to  lay  out 
the  highway  or  a  decision  against  the  application  under  either 
sec.  1269  or  sec.  1283,  Stats.  1898.  IMd. 

Same:  Variation  of  route. 

4.  Where  the  location  of  a  highway  as  laid  out  varies  from  the 

route  proposed  In  the  application  and  notice,  but  the  variation 
is  not  so  great  as  to  make  it  a  materially  different  highway, 
in  the  absence  of  any  showing  to  the  contrary  it  will  be  pre- 
sumed that  the  variation  was  reasonable  and  required  by  the 
Interests  of  the  public.    State  ex  rel.  Limmix  v.  Clyde,  159 

Same:  Joint  meeting  of  town  hoards. 

5.  At  the  time  fixed  in  the  notice  of  hearing  upon  an  application  to 

the  town  board  of  G.  to  lay  out  a  highway  which  would  connect 
with  one  proposed  to  be  laid  out  In  the  adjoining  town  of  W., 
the  town  board  of  C.  met  and  hcrtd  a  Joint  meeting  with  the 
town  board  of  W.  On  certiorari  to  review  the  order  laying  out 
the  proposed  highway  the  record  simply  stated  that  the  two 
boards  met  together  to  consider  the  application,  and  did  not 
show  that  action  was  taken  by  the  Joint  body,  but  on  the  con- 
trary stated  that  after  such  consideration  the  road  in  question 
was  laid  out  by  the  town  board  of  C.  Held,  that  a  Judgment  of 
affirmance  of  the  action  of  the  town  board  of  C.  was  right. 
State  ex  rel.  Limmix  v.  Clyde,  15 !> 

Same:  Award  of  damages:  Review. 

£.  A  taxpayer  as  an  Individual,  on  behalf  of  himself  and  other  tax- 
payers similarly  situated,  sued  out  a  writ  of  certiorari  to  re- 
view and  annul  the  decision  of  an  appellate  Jury  appointed  by 
the  county  Judge  to  review  an  award  of  damages  to  A.,  result- 
ing from  the  opening  of  a  highway  through  his  premises  upon 
an  application  signed  by  relator  and  others,  A.  being  the  ap- 
pellant.   Held: 

(1)  The  decision  of  the  jury  merely  created  an  ostensible  and 
prima  fade  claim  against  the  town:  legal  if  the  decision  was 
valid,  no  claim*  in  fact  or  law  if  the  appellate  proceedings  were 
void. 

(2)  The  town  being  a  legal  person  capable  of  making  its  own 
defenses,  the  effect  of  the  decision  of  the  Jury  on  the  plaintiff 
was  neither  special,  immediate,  nor  direct.  It  was  not  special, 
for  it  fell  upon  him  only  in  common  with  the  great  body  of  tax* 
payers.  It  was  not  direct  or  immediate,  for  it  fell  upon  the 
town  and  reached  the  relator  only  through  the  general  process 
of  taxation. 

(3)  While  taxpayers  might  In  a  proper  case  Invoke  the  aid  of 
the  court  to  prevent  the  depletion  of  the  common  treasury  or 
prevent  an  illegal  charge  thereon,  the  primary  duty  and  right 
to  resist  such  injury  rested  on  the  town  ItseV  acting  by  Its  con- 
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stituted  authorities,  and  the  relator  could  not  be  heard  to  cham- 
pion the  rights  of  the  town  without  showing  that  the  officers  re- 
fused to  do  so  either  by  words  or  acts. 

(4)  Before  the  relator  could  suffer  any  injury  from  the  award 
of  the  Jury  it  must  be  presented  either  to  the  town  board  or  to 
the  electors  in  town  meeting,  and  no  presumption  exists  that 
either  body  would  allow  or  pay  it  if  illegal.     . 

(5)  If  the  award  were  disallowed  by  the  town  board  or  town 
meeting  the  claimant,  in  order  to  enforce  it,  must  sue  upon  the 
award,  and  in  that  suit  all  the  grounds  of  invalidity  suggested 
by  the  petition  or  writ  would  be  available  for  consideration. 

(6)  The  court  rightly  exercised  Its  discretion  in  quashing  the 
writ    State  ex  reh  Skogstad  v,  Anderson,  227 

Improvement  and  repair:  Purchase  of  road  machine. 

7.  When  the  assessment  roll  has  been  corrected  by  the  assessor  and 
delivered  to  the  town  clerk  pursuant  to  sec.  1064,  Stats.  1898,  it 
is  an  assessment  roll  within  the  meaning  of  ch.  83,  Laws  of 
1899,  notwithstanding  it  is  still  subject  to  correction  as  to  mis- 
takes under  sec.  1065.    Pape  v*  Carlton,  123 

S.  If,  after  the  assessment  roll  has  been  corrected  by  the  assessor 
and  delivered  to  the  town  clerk  pursuant  to  sec.  1064,  Stats. 
1898,  the  chairman  of  the  town  is  petitioned  to  purchase  a  road 
machine  under  ch.  83,  Laws  of  1899,  the  sufficiency  of  the  peti- 
tion, as  to  putting  him  in  motion  to  obligate  the  town  to  make 
the  purchase,  is  to  be  tested  by  such  roll  unless  in  the  meantime 
another  shall  have  been  made.  Ibid. 

9.  It  is  sufficient  to  render  one  a  competent  petitioner  under  ch.  83, 
Laws  of  1899,  that  he  is  a  taxpayer  of  the  road  district  when  the 
petition  is  certified  by  the  town  clerk  and  presented  to  the  chair- 
man. Ibid. 

10.  In  an  action  for  the  purchase  price  of  a  road  machine  ordered  by 

the  town  chairman  under  the  authority  of  a  petition  dated  June 
14,  1900,  and  certified  by  the  town  clerk  and  presented  to  the 
town  chairman  on  August  26,  1900,  where  the  assessment  roll 
of  1900  had  been  completed  and  on  file  prior  to  the  time  the 
petition  was  so  certified  and  presented,  held: 

(1)  An  allegation  of  the  complaint,  in  effect,  that  the  town 
chairman  was  "petitioned"  on  June  14,  1900,  either  standing 
alone  or  in  connection  with  the  date  of  the  petition,  did  not 
control  as  to  the  date  when  an  effective  petition  was  presented. 

(2)  The  language  of  ch.  83,  Laws  of  1899,  "The  chairman  of 
the  town  board  .  .  .  may,  upon  being  petitioned,"  reasonably 
points  to  the  time  of  the  certification  of  the  petition  for  presen- 
tation to  the  chairman. 

(3)  The  assessment  roll  of  1900  governed.  Ibid, 
Regulation  and  use:  Obstructions  and  encroachments.    See  Injuno- 

TiON.    Navigable  Waters.    Telephones. 

Same:  Injuries  from  defects  and  obstructions. 

11.  In  an  action  for  injuries  caused  by  a  horse  taking  fright  at  ma- 

terial placed  in  a  highway,  the  plaintiff  Is  not  prejudiced  by 
the  admission  of  evidence  offered  by  defendant  showing  the 
purpose  for  which  the  material  was  placed  in  the  highway, 
where  the  complaint  alleged  that  it  was  so  placed  for  use  in 
repairing  a  culvert  in  the  highway,  although  the  answer  did 
not  allege  it  was  placed  there  for  that  purpose.  Carlon  v.  Green- 
field, 342 
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12.  In  such  case,  were  the  complaint  silent  on  the  subject,  such  evi- 

dence would  only  be  proper  if  the  defendant  had  alleged  such 
fact  to  show  that  the  use  of  the  highway  for  such  deposit  was 
within  recognized  exceptions  to  the  general  rule  requiring 
highways  to  be  kept  free  from  obstructions  tending  to  make 
them  unsafe  for  public  travel.  Il)id^ 

13.  In  an  action  for  injuries  caused  by  material  deposited  in  a  high- 

way by  a  contractor  engaged  to  repair  a  culvert,  under  the 
evidence,  stated  in  the  opinion,  it  was  error  to  direct  a  verdict 
for  the  defendant.  Ihid, 

14.  In  such  case  the  ruling  was  held  unobjectionable  so  far  as  it  re- 

lated to  the  length  of  time  the  material  had  been  left  in  the 
highway,  the  manner  of  piling  the  material,  and  the  leaving  of 
it  without  a  lantern  or  other  signal  to  apprise  travelers  of  its> 
presence  and  location  in  the  road,  but  erroneous  in  that  it  did 
not  submit  to  the  Jury  the  question  whether  the  material  was 
unnecessarily  dangerously  near  the  traveled  track  of  the  high- 
way, making  it  defective  for  public  travel.  Ibid. 

15.  In  an  action  to  recover  for  personal  injuries  from  a  defective 

highway,  the  evidence,  stated  in  the  opinion,  is  held  sufficient 
to  support  a  finding  that  the  highway  was  defective  and  unsafe 
and  that  the  defendant  town  was  negligent  in  so  maintain- 
ing it.    Dralle  v.  Reedsburg,  347 

16.  In  such  action  the  fact  that  the  plaintiff  knew  of  the  defective- 

condition  of  the  highway  is  held  insufficient  as  a  matter  of  law 
to  bar  a  recovery.  Jbid, 

17.  In  such  action  the  question  whether  the  plaintiff  was  exercising 

such  care  as  persons  of  common  and  reasonable  prudence  would 
ordinarily  exercise  under  the  circumstances  shown  by  the  evi- 
dence is  held  Xo  be  a  question  for  the  jury.  Ibid. 

18.  In  such  case  it  was  error  to  direct  a  verdict  for  the  defendant. 

Jbid^ 
HoLDEB  TK  DxTE  Ck)UBSE.    See  Bills  and  Notes,  4-11. 

Homestead.    See  Reformation  of  Instbuments,  2. 

HUSBAND  AND  WIFE. 
See  Insurance,  5.    Joii^t  Tenancy,  5-8. 

1.  If  a  husband  absents  himself  f  ron\  home,  keeping  his  whereabouts 

unknown  and  leaving  his  property  wholly  under  the  care  of  his 
wife,  she  is  his  agent  by  implication  of  law  (ex  necessitate)  to 
do  those  things  which  customarily  are  delegated  to  wives  hav- 
ing such  charge  of  property.  Beyond  that  the  wife  cannot  bind 
the  husband  as  his  general  agent  regardless  of  whether  her  act 
to  that  end  be  judicious  or  not  from  a  business  standpoint. 
Evans  v.  Crawford  County  Fanners*  Mut,  F.  Ins.  Co.  189 

2.  The  authority  of  a  wife  as  agent  of  her  husband  by  implication 

of  law  does  not,  under  any  circumstances,  extend  to  selling  and 
conveying  his  real  estate.  Ibid, 

3.  The  rule  that,  if  a  wife  contracts,  assuming  to  act  for  her  hus- 

band, so  that  the  benefit  comes  to  his  hands  and  he  does  not 
disavow  within  a  reasonable  time,  he  is  bound  as  having  au- 
thorized the  contract,  does  not  apply  to  acts  of  the  wife  where- 
the  benefit  comes  to  her.    In  such  circumstances,  as  to  general 
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contracts,  ratification  by  some  afficmative  act  with  knowledge 
of  the  facts  recognizing  the  wife  as  having  had  authority  to 
make  the  agreement  is  necessary  to  bind  the  husband.         Ibid. 

4.  If  a  wife  is  left  in  charge  of  insured  properfy  and  a  loss  occurs, 
and  the  husband  from  the  circumstances  of  his  situation  can- 
not be  reached  so  as  to  enable  him  to  make  the  proofs  of  loss, 
the  wife  may  do  so  by  Implied  appointment.  Ibid. 

•5.  An  agent,  ex  necessitate,  to  make  proofs  of  loss  under  an  insur- 
ance, policy  has  no  apparent  authority  beyond  that  necessary  to 
effect  the  object  of  the  implied  appointment.  If  in  making  the 
proofs  she  commits  a  fraud  it  does  not  become  that  of  the  hus- 
band unless  he  becomes  a  party  to  the  deceit  by  ratifying  her 
act  with  knowledge  of  the  facts.  Ibid, 

Hypothetical  Questions.    See  Evidence,  16-18. 

Ice.    See  Boundaries,  3.    Trespass. 

Identity.    See  Reformation  of  Instruments,  1. 

Impeachment. 
Of  settlement.    See  Compromise  and  Settlement,  4-S. 
Of  witnesses.    See  Insurance,  13.    Witnesses,  1. 

Implied  Authority.    See  Payment,  2. 

Imprisonment.    See  False  Imprisonment.    Officers,  3,  4. 

Improvements.    See  Municipal  Corporations,  1-8.    Parties,  1. 

Incompatible  Offices.    See  Officers,  1. 

Incompetence.    See  Master  and  Servant,  5-7.    Trial,  22,  28. 

Infants.    See  Street  Railways,  3-5,  7. 

Information  and  Indictment.    See  Robbery,  2-4. 

INJUNCTION. 

^ee   Corporations,   14.     Judgments,   4-8.     Logs  and   Timber,   2. 
Waters  and  Watercourses. 

1.  A  city,  under  its  charter  authority,  established  a  permanent  dock 

line  along  a  navigable  river.  Prior  thereto  piles  had  been 
driven  so  as  to  form  a  structure  or  dock  platform  extending 
into  the  river  eleven  feet  beyond  such  dock  line.  This  struc- 
ture had  not  been  interfered  with  by  the  public  authorities, 
either  federal,  state,  or  municipal,  for  upwards  of  forty  years. 
The  municipal  authorities  brought  an  action  to  enjoin  abutting 
owners  from  erecting  a  proposed  buildinig  and  from  placing  ob- 
structions in  the  eleven-foot  space,  and  to  compel  the  removal 
,  therefrom  of  piles  and  other  obstructions  placed  by  them.  A 
temporary  injunction  was  granted  ex  parte ^  which  on  hearing 
was  made  permanent  pendente  lite.  Held,  that  it  was  an  ex- 
ercise of  a  wise  Judicial  discretion  to  maintain  the  existing 
conditions  by  a  properly  guarded  restraining  order.  Miltoaukee 
V.  Oimbel  Bros.  31 

2.  In  an  action  by  a  municipal  corporation  to  restrain  the  obstruc- 

tion of  a  navigable  highway,  the  complaint  alleged  that  all 
structures  at  the  place  in  question,  ancient  or  in  progress,  ob- 
structed navigation  and  were  within  the  limits  of  the  river. 
Held,  that  denials  thereof,  In  answer  and  affidavits  presented  on 
a  motion  to  dissolve  a  temporary  injunction,  only  served  to  raise 
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an  issue  on  that  subject,  and  did  not  warrant  a  reversal  of  an 

order  making  the  temporary  injunction  permanent  pendente 

.  lUe.  IMd. 

Inspection.    See  Masteb  and  Servant,  8-10. 

Instructions  to  Jury.  See  Animals,  2.  Appeal,  4.  Boundaries,  3. 
False  Imprisonment,  2.  Insurance,  12.  Master  and  Serv- 
ant, 1-3,  10.  Municipal  Corporations,  10.  Railroads,  7,  8. 
ROBRERY,  5,  6.    Trial,  7-23. 

INSURANCE. 
Mutual  companies. 

1.  Sees.  1941—1  to  1941—13  and  1945a,  Stats.  1898,  respecting  "mu- 

tual companies  in  cities  and  villages,"  have  reference  to  insur- 
ance companies  organized  under  the  laws  of  Wisconsin  only, 
and  have  no  reference  to  foreign  mutual  fire  insurance  com- 
panies.    Waukau  Milling  Co.  v.  Citizetis*  Mut.  F.  Ins.  Co,      47 

Fire. 

Application.    See  Insurance,  2. 

Avoidance:  Misrepresentations. 

2.  Sec.  1945a,  Stats.  1898,  excepts  from  its  operation,  among  other 

insurance  corporations,  mutual  companies  in  cities  and  villages. 
Plaintiff  signed  an  application,  addressed  to  an  Ohio  mutual 
Insurance  company,  requesting  $4,000  of  insurance  on  its<  flour- 
ing mill  and  represented  that  when  the  mill  was  not  in  opera- 
tion it  maintained  therein  a  watchman.  The  agent,  on  receipt 
of  such  application,  placed  $2,000  of  the  insurance  in  the  Ohio 
company,  and  $1,000  each  in  Wisconsin  city  mutual  companies. 
In  an  action  to  recover  for  a  loss  under  such  policies  the  de- 
fendants offered  proof  of  the  application  and  its  falsity.  The 
application  was  not  attached  to  the  Wisconsin  policies  or  re- 
ferred to  therein.    The  testimony  was  ruled  out.  ,Held: 

(1)  The  ruling  was  proper  as  to  the  Ohio  company,  since  it 
was  not  within  the  exceptions  of  sec.  1945a. 

(2)  The  ruMng  was  also  proper  as  to  the  domestic  companies, 
since  they  were  not  parties  to  the  application  addressed  exclu- 
sively to  the  Ohio  company.  Waukau  Milling  Co.  v.  Citizens* 
Mut.  F.  Ins.  Co.  47 

Forfeiture  of  policy:  Breach  of  promissory  warranty,  covenant,  or 
condition  subsequent. 

3.  Policies  of  insurance  of  the  Wisconsin  standard  form  provided, 

among  other  things,  that  the  entire  policy,  unless  otherwise. pro- 
vided by  agreement  indorsed  thereon  or  added  thereto,  should 
be  void  if  the  subject  of  insurance  were  a  manufacturing  estab- 
lishment and  it  ceased  to  be  operated  for  more  than  ten  consec- 
utive days.  The  risk  covered  a  flouring  mill  operated  by  water 
power.  By  reason  of  severe  weather  the  water  in  the  mill  race 
froze,  and  the  Insured  was  therefore  unable  to  operate  the  mill 
for  more  than  ten  consecutive  days,  but  was  operating  it  when 
the  loss  occurred.  The  mill  was  not  in  operation  when  the  agent 
examined  the  premises.    Held: 

(1)  The  specifled  clause  In  the  policies  must  be  given  a  rea- 
sonable construction  in  the  light  of  the  conditions  attending 
the  subject  matter  of  the  contract  and  within  the  contemplation 
of  the  parties  when  the  contracts  were  made. 
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(2)  The  cessation  of  operation  covered  by  the  policies  had 
no  reference  to  such  cessation  as  occurred  in  the  usual  course- 
of  the  business  of  the  insured  or  as  arose  from  causes  beyond 
its  control. 

(3)  The  fact  that  the  mill  could  not  be  operated  in  severe 
weather  on  account  of  lack  of  power  was  an  existing  fact  and 
known  to  the  insurance  companies  at  the  time  of  issuing  the 
policies,  and  therefore  the  policy  provision  respecting  nonopera- 
tion  did  not  apply.  Waukau  Milling  Co,  v.  Citizens*  Mut.  F. 
Ina.  Co.  47 

Same:  Fraud:  False  swearing.    See  Husband  and  Wife,  5. 

4.  The  terms  of  an  Insurance  policy  providing  that  false  swearing 

of  the  assured  in  making  the  proofs  of  loss  shall  avoid  the 
policy  do  not  apply  to  an  agent  ex  necessitate  to  make  such 
proofs,  unless  the  principal,  with  knowledge  of  the  facts,  rati- 
fies the  agent's  act.  Evans  v.  Crawford  County  Fanners*  Mut. 
F.  Ins,  Co.  18^ 

5.  In  case  of  the  commission  of  a  fraud  by  an  agent  as  above  sug- 

gested and  the  husband  seeks  to  enforce  the  policy  in  good  faith 
according  to  the  proo^,  he  does  not  become  a  party  to  the  de- 
ceit by  the  mere  fact  that  he  has  knowledge  of  the  claim  of  the 
insurer.  So  long  as  he  proceeds  reasonably,  in  good  faith,  to 
enforce  his  claim  he  is  not  a  participant  in  the  fraud  of  the 
agent  by  ratification.  Ibid. 

6.  In  an  action  to  recover  for  a  loss  under  a  policy  Insuring  a 

cheese  factory  standing  on  leased  ground,  under  the  evidence, 
stated  in  the  opinion,  it  is  held  that  charges  of  intentional  and 
fraudulent  withholding  of  knowledge  in  relation  to  the  title  to 
the  property,  or  of  other  facts  which  the  insured  knew,  and 
knew  to  be  material  to  the  risk,  were  not  sustained.  Roloff  v. 
Farmers*  Home  Mut.  Ins.  Co.  402 

7.  When  an  applicant  for  insurance  has  answered  truthfully  all 

questions  submitted  to  him  and  has  not  suppressed  any  fact 
within  his  knowledge  tending  to  enhance  the  risk,  he  has  per- 
formed all  that  is  required  of  him,  and  If  more  information  is 
necessary  to  a  full  understanding  of  the  risk  it  is  the  duty  of 
the  insurer  to  seek  it,  or  at  least  to  ask  for  it.  Ibid. 

Proofs  of  loss.  See  Husband  and  Wife,  4,  5.  Insurance,  12. 
Vendor  and  Purchaser,  6. 

Life. 

Notice  and  proofs  of  loss:  Amendment  and  supplemental  proofs. 

8.  Under  the  regulations  of  a  mutual  benefit  society  its  contracts 

of  insurance  were  payable  within  ninety  days  after  the  receipt 
of  proofs  of  death.  The  original  p'roofs  were  received  nearly 
seven  months  prior  to  the  commencement  of  the  action,  but  an 
amendment  thereto  was  received  less  than  ninety  days  before 
the  action  was  commenced.  Held,  that  the  amendment  did  not 
operate  as  an  extension  of  the  time  of  payment  or  of  the  time 
for  the  commencement  of  the  action,  and  therefore  the  court 
did  not  err  In  its  refusal  to  abate  the  action  on  that  ground. 
Rohloff  V.  Aid  Association  for  Lutherans,  61 

9.  Under  a  certificate  in  a  mutual  benefit  society  governing  liability 

In  case  of  the  death  of  a  member  by  suicide,  the  original  proofs 
of  death  contained  a  statement  in  a  physician's  affidavit,  in  an- 
swer to  a  question  as  to  the  direct  cause  of  death:  "Gunshot 
wound  in  heart.    Case  of  suicide,"  and  also  a  statement  of  the 
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beneficiary  that  the  insured  "was  killed  by  shooting  himself  in 
the  heart  according  to  verdict  of  coroner^  Jury."  Thereafter 
the  beneficiary,  who  had  no  personal  knowledge  of  the  manner 
of  assured's  death,  by  amendment  stated  that  she  made  such 
original  proofs  without  fully  "comprehending  or  understanding 
the  meaning  and  import  of  the  same/'  and  that  the  statement 
was  based  on  rumors  and  current  talk  among  citizens.    Held: 

(1)  Such  proofs,  at  most,  were  mere  prima  facie  evidence  of 
the  facts  therein  stated. 

(2)  The  court  did  not  err  in  refusing  to  abate  the  action  or 
to  grant  a  nonsuit.  Ibid. 

10.  A  second  proof  of  death  does  not  nullify  a  prior  proof  returned 

by  the  company,  but  such  proofs  are  to  be  taken  together,  as 
supplying  each  other's  defects,  and  if,  combined,  they  answer 
the  requirements  of  the  policy,  the  law  is  satisfied.  IMd. 

Forfeiture  of  policy:  Suicide, 

11.  In  an  action  on  a  benefit  certificate  the  sole  defense  was  suicide. 

The  jury  returned  a  verdict  that  the  insured's  death  was  not 
"caused  by  suicide,  whether  sane  or  insane."  Error  was  as- 
signed because  the  court  refused  to  set  aside  the  verdict  and 
grant  a  new  trial.  Held,  that  the  verdict  was  sustained  by  the 
evidence  stated  in  the  opinion.  Rohloff  v.  Aid  Association  for 
Lutherans,  61 

12.  In  an  action  on  a  benefit  certificate  where  the  only  defense  was 

suicide  of  the  member,  the  court  correctly  instructed  the  Jury 
as  to  the  burden  of  proof.  The  proofs  of  death  and  amendments 
thereto  did  not  deny  the  fact  of  suicide  nor  withdraw  a  state- 
ment of  suicide  made  in  the  original  proofs,  and  the  defendant 
requested  no  instructions  as  to  the  proofs  of  death  being  con- 
sidered as  evidence  in  the  case.  Held  that,  the  determination 
of  the  question  whether  the  deceased  intentionally  killed  him- 
self being  for  the  Jury  under  the  Instructions  of  the  court,  any 
presumption  of  suIcIdQ  arising  from  the  proofs  of  death  was  not 
stronger  than  the  general  presumption  against  suicide,  and  did 
not  shift  the  burden  of  proof.  IMd. 

13.  In  an  action  on  a  benefit  certificate  where  the  defense  was  sui- 

cide, a  certified  copy  of  the  certificate  of  death  made  by  the 
health  officer,  who  was  also  a  witness  for  the  plaintiff,  was  of- 
fered, not  by  way  of  impeachment,  but  as  original  testimony, 
and  was  held  Incompetent.  Ihid. 

14.  In  an  action  on  a  benefit  certificate  where  the  defense  was  sui- 

cide, it  is  competent  to  show  that  the  deceased  was  short  in  his 
accounts  with  a  church,  but  testimony  of  a  trustee  that  he  had 
made  partial  inquiries  among  members  of  the  church  and  found 
that  certain  of  them  claimed  to  have  made  payments  to  the  dor 
ceased  and  taken  receipts  therefor  is  mere  hearsay.  IMd. 

15.  In  such  case  the  receipts  themselves  are  the  best  evidence.    Ibid, 
Accident. 

Exceptions  in  policy:  Robbery.    See  Accord  and  Satisfaction,  2. 

16.  In  an  action  upon  an  accident  insurance  policy  limiting  the  loss 

In  event  of  death  due  to  Injuries  intentionally  infiicted  upon  the 
insured  by  any  other  person,  except  assault  committed  for  the 
sole  purpose  of  burglary  or  robbery,  it  appeared,  among  other 
things,  that  the  insured  received  a  cruel  and  intentional  blow 
from  a  third  person,  after  such  third  person  had  taken  from 
the  possession  and  against  the  will  of  tiie  insured  certain  per- 
VoL.  130—46 
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soiial  property  belonging  to  th«  inattred,  and  that  the  iBSHred's 
death  was  the  result  of  such  blow.  Beld,  that  the  Question 
whether  the  acts  of  the  third  person  were  for  the  sole  purpose  of 
robbery  was  one  of  fact  for  the  Jury.  Weidner  u.  Btamdard  Life 
and  Accident  Ins.  Oo,  10 

INTBNT.    See  Fraud,  6.    Robbbbt. 

INTBBBST.      See  OOBPOBATIONS,  12.     TAX  TiTLBS,  ?. 

INTBBLOOUTOBY  OBDBBS.     SOO  DiSOOVBBY,  2. 

IBTEBSTATB    COlOfBBCB.       See    COBPOBATIONS,    27.       NaYXGABLE    Wa- 
TEB8,  2. 

INTOXICATINa  LIQUORS. 

Licenses:  Revocation:  Mandamus, 

1.  It  is  the  settled  law  of  Wisconsin  that  mandamus  will  lie  to 

compel  the  common  council  of  a  city  to  reyoke  a  liQuor  license 
in  a  case  where,  upon  complaint  duly  made,  the  facts  requirin^^ 
such  revocation  are  established  beyond  dispute.  State  ex  rel. 
McKay  v,  Curtis,  357 

2.  Although  certiorari  is  a  complete  and  adequate  remedy  for  one 

who  has  been  wrongfully  deprived  of  his  license,  it  is  not  a 
complete  and  adequate  remedy  where  a  common  council  dis- 
misses proceedings  for  the  revocation  of  a  license  when  it 
should  have  revoked  the  license,  since  a  Judgment  reversing 
that  dismissal  is  barren  of  any  substantial  result  except  to  re- 
move a  possible  bar  to  the  beginning  of  a  new  and  independ- 
ent proceeding  for  revocation.  Ihid, 

3.  The  word  "order"  in  sec.  1558,  Stats.  1898,  is  a  word  of  broad 

and  general  meaning,  includes  all  commands,  precepts,  or  rules 
made  by  competent  authority,  and  hence  includes  an  ordinance 
passed  by  the  board  of  aldermen  of  a  city  which  has  been  ap- 
proved and  published  so  as  to  become  valid.  Ibid. 

4.  If  such  an  ordinance  is  within  the  power  of  the  common  council 

it  is  an  order  "made  pursuant  to  law."  Ibid. 

5.  A  common  council  having  duly  enacted  and  published  an  ordi- 

nance prescribing  the  hours  of  closing  and  opening  for  saloons, 
complaint  was  made  to  the  common  council  that  a  licensee 
was  guilty  of  a  violation  of  such  ordinance.  On  the  hearing 
the  evidence  clearly  showed  such  violation,  but  the  common 
council  nevertheless  refused  to  revoke  such  license.  Held,  that 
the  action  of  the  common  council  could  be  corrected  and  coerced 
by  mandamus.  .  .  Ibid. 

6.  In  such  case  the  complaint  was  radically  defective,  in  that  it 

charged  a  sale  of  liquor  after  the  prescribed  hour  of  closing 
but  failed  to  charge  a  sale  thereafter  and  before  the  hour  pre- 
scribed for  opening.  On  the  hearing  before  the  common  coun- 
cil no  objection  was  made  to  the  sufficiency  of  the  complaint, 
and  the  answer  and  proofs  showed  a  clear  violation  of  the  ordi- 
nance. Heldf  under  the  liberal  rules  of  sees.  4658,  4659,  470B, 
Stats.  1898,  requiring  defects  or  imperfections  in  matters  of 
form  which  do  not  tend  to  prejudice  the  defendant  to  be  dis- 
regarded and  permitting  amendments,  that  a  peremptory  writ 
of  mandamus  requiring  the  common  council  to  revoke  the 
license  was  rightly  ordered  by  the  circuit  court.  Ibid. 

JoiBDBB  of  parties.    See  MuiaoiPAi:*  Cobpobations,  11.    Pabties. 

Joint  Mebtinqs  of  town  boards.    See  Highways,  5. 
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JOINT  TBNANCT. 

1.  A  joint  tenancy  by  the  common  law  is  one  where  the  interests 

are  created  by  one  and  the  same  person  and  by  one  and  the 
same  conveyance  and  ccmimence  at  one  and  the  same  time  and 
are  held  by  one  and  the  same  possession,  and  so  have  the  four 
unities  of  interest,  title,  time,  and  possession.  Bossier  v.  Re- 
wodlinski,  26 

2.  A  joint  tenancy  by  the  common  law  differs  from  others  in  that 

if  the  four  unities  continue  till  the  death  of  one  of  the  parties, 
the  other  or  others  Immediately  become  the  owners  of  such  in- 
terest as  joint  tenants  by  right  of  survivorship.  Ihid. 

3.  Anything  which  destroys  the  unity  of  title  or  interest,  as  by 

alienation  of  one  joint  tenant,  makes  the  owners  of  the  several 
interests  a  tenant  in  common  with  the  remaining  joint  tenant 

Ibid. 

4.  There  can  be  no  destruction  of  a  Joint  tenancy  by  devise,  since 

the  right  of  survivorship  takes  precedence  thereof.  Ihid, 

5.  Joint  tenancies,  according  to  the  common  law,  except  as  ex- 

pressly declared,  were  abolished  generally  by  sec.  2068,  Stats. 
1898,  but  an  exception  was  made  by  sec.  2069  as  to  husband 
and  wife.  Ibid, 

■6.  At  the  common  law,  circumstances  making  a  Joint  tenancy  gen- 
erally, as  to  husband  and  wife,  make  them  tenants  by  the  en- 
tireties, differing  from  Joint  tenancies,  in  that  there  is  no  right 
of  severance,  terminating  the  right  of  survivorship.  Ibid. 

7.  The  added  element  mentioned,  creating  tenancies  by  the  entirety, 

has  not  existed  in  this  state  since  the  revision  of  the  statutes 
of  1878.  Since  that  time  such  circumstances  as  by  the  common 
law  would  make  husband  and  wife  tenants  by  entireties,  make 
them  joint  tenants.  Ibid. 

8.  A  married  woman  joint  tenant  is  under  all  the  disabilities  of  a 

joint  tenant  by  the  common  law.  She  cannot  under  the  statute, 
as  regards  her  capacity  to  take,  hold,  enjoy,  and  convey  prop- 
erty, devise  her  interest  held  as  joint  tenant  She  has  the  same 
right  as  if  she  were  unmarried,  which  would  not  include  that 
of  devising  property  held  in  joint  tenancy.  Ibid. 

JUDGMENTS. 

On  trial  of  issues.  See  Fbaud,  4-6.  Highways,  5.  Municipal  Conr 
PORATIONS,  8.  Parties,  2.  Process,  1.  Religious  Societies,  11. 
Tax  Titles,  3. 

Entry:  Notice.    See  Appeal,  21. 

Opening  and  vacating. 

1.  The  clerk  entered  a  Judgment  under  the  mistaken  Impression 

that  findings  filed  with  him  were  signed  by  the  trial  Judge  and 
did  not  discover  that  they  were  not  until  after  the  record  had 
been  made  up.  Under  the  facts,  stated  in  the  opinion,  held, 
that  the  Judgment  so  entered  by  the  clerk  was  without  author- 
ity and  a  nullity.    Sackett  v.  Price  County,  637 

2.  In  such  case  the  court  had  Jurisdiction  to  vacate  the  Judgment 

and  expunge  it  from  the  record  after  the  term  at  which  it  was 
entered.  I^i^- 


Y24  INDEX.  [130 


3.  In  such  case  it  further  appeared  that  the  Judgment  creditor  had 

filed  a  transcript  of  the  Judgment  docket  with  the  county  clerk 
after  a  motion  had  been  made  to  vacate  such  Judgment  and 
stay  proceedings  on  the  part  of  the  Judgment  creditor,  although 
such  motion  had  not  then  been  heard  or  decided.  Held  that, 
the  Judgment  being  void,  the  motion  and  stay  were  proper,  and 
no  error  was  committed  in  allowing  the  judgment  debtor  costs 
on  its  motion.  Ibid. 

Equita1)le  relief:  Independent  action:  Parties. 

4.  One  not  a  party  to  an  action  In  which  a  Judgment  has  been  ren- 

dered, who  is  interested  in  opposing  the  enforcement  thereof, 
where  such  enforcement  as  to  him  would  be  unjust  because  the 
Judgment  has  been  paid  or  never  had  been  a  lien  on  or  claim 
against  any  property  of  his,  and  where  the  judgment  may  be 
enforced,  nevertheless,  to  his  prejudice,  as  an  existing  indebt- 
edness, is  so  situated  that  he  may  apply  by  petition  for  relief 
in  that  action.  He  cannot  bring  an  Independent  action  in  equity 
for  such  relief.    Jackson  Milling  Co.  v.  Scott,  2G7 

6.  In  such  case  the  application  for  relief  cannot  be  dismissed  be- 
cause the  applicant  is  not  a  party  to  the  action.  The  proceed- 
ing is  proper  whether  the  applicant  be  a  party  to  the  action  or 
a  stranger.  Ihid. 

6.  In  such  case  the  expression  "stranger"  refers  to  one  not  a  party 

to  the  action  but  interested,  nevertheless,  in  preventing  the  en- 
forcement of  the  Judgment,  either  at  all,  or  in  the  way  threat- 
ened or  attempted.  Ibid. 

7.  The  right  to  prevent  the  inequitable  enforcement  of  a  judgment 

must  be  enforced  by  motion  in  the  action  in  which  the  execu- 
tion was  issued.  A  separate  action  for  such  purpose  cannot  be 
maintained.    Pleshek  v.  McDonell,  445 

8.  This  rule  applies  where  a  circuit  court  is  invoked  to  enjoin  the 

enforcement  of  a  Judgment  by  an  independent  action  fn  the 
same  court.  Ibid, 

Jurisdiction.  See  Appeal,  3.  Bankbuptcy,  3.  Corporations,  2,  3. 
Equity,  1-3.  Highways,  2.  Judgments,  2.  Municipal  Cor- 
porations, 2.   Officers,  2-4.   Process.   Remainders.   Wills,  3. 

Jury.    See  Appeal,  12.    Mechanics*  Liens. 

Justices  of  the  Peace.    See  Officers,  1. 

Justification.    See  Assault  and  Battery,  1. 

Labor  Unions.    See  Assault  and  Battery. 

Laches.    See  Corporations,  19.    Pleading,  3. 

Land  Contracts.    See  Evidence,  7.    Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 
Eviction. 
1.  Where  a  tenant,  as  part  of  his  covenants,  agreed  to  build  a  to- 
bacco shed,  and  the  landlord  gave  notice  to  a  lumber  dealer, 
with  whom  the  tenant  was  negotiating  for  material  for  the 
shed,  that  he  was  the  owner  of  the  premises  and  would  not  pay 
for  the  material  to  be  so  furnished,  the  landlord  was  withlD  his 
rights,  and  the  fact  that  the  lumber  dealer  thereafter  refused 
to  furnish  and  sell  to  the  tenant  the  material  under  arrange 
ments  theretofore  made  did  not  prevent  the  tenant  from  secur- 
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ing  the  necessary  material  from  the  dealer  upon  other  condi- 
tions, or  from  purchasing  it  in  the  open  marlcet.  Buhler  v. 
Smith,  488 

2.  Such  acts  on  the  part  of  the  landlord  did  not  constitute  a  breach 
of  the  lease  oi*  grrounds  for  its  abandonment  by  the  tenant. 

IMd. 

•  LARCENY. 

See  Malicious  Pboseccjtion. 

In  a  prosecution  for  larceny  the  prosecutor,  a  packing  company* 
procured  D.,  its  employee,  to  arrange  with  defendant  for  the 
latter  to  consummate,  as  he  supposed,  larceny  of  the  prosecu- 
tor's goods.  Defendant  in  the  course  of  the  negotiations  so 
sanctioned  by  the  prosecutor  suggested  to  D.  the  plan  to  be  fol- 
lowed, which  was  agreed  upon  between  the  two,  each  to  be  an 
actor  in  the  matter.  Subsequently  the  plan  was  sanctioned  by 
the  prosecutor,  the  purpose  on  the  part  of  the  prosecutor  being 
to  entrap  and  bring  defendant  to  justice.  The  prosecutor  car- 
ried out  the  part  of  such  plan  necessary  to  its  consummation 
assigned  to  it  in  the  agreement  between  defendant  and  D., 
defendant  not  knowing  that  the  prosecutor  was  advised  of  the 
impending  offense,  and  at  the  finality  caused  one  of  its  em- 
ployees, tacitly  at  least,  to  consent  to  the  taking  of  the  goods, 
such  employee  not  knowing  the  real  nature  of  the  transaction. 
Held: 

(1)  The  conduct  of  the  prosecutor  took  from  the  transaction 
the  element  of  trespass  or  nonconsent  essential  to  the  crime. 

(2)  When  D.  agreed  to  procure  the  prosecutor  to  do  the  acts 
necessary  for  defendant  to  consummate  his  part  of  the  plan, 
the  prosecutor  in  legal  effect  agreed  thereto. 

(3)  The  acts  of  the  prosecutor  constituted  consent  to  the  ap- 
propriation of  the  goods  by  defendant     Topoletoski  v.  State, 
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LiATSRAL  SUPPOBT.      SOO  DEDICATION,   1. 

Law  of  the  Case.    See  Appeal,  23. 

Licenses.    See  Intoxicating  Liquobs,  1,  2,  5,  6. 

Liens.    See  Damages,  1,  2.    Evidence,  8.    Mechanics*  Liens. 

Life  Estates.    See  Remainders. 

Life  Insurance.    See  Insurance,  8-15. 

^      LIMITATION  OF  ACTIONS. 

Performance  of  condition:  Notice, 

1.  Under  sec.  4222,  Stats.  1898,  a  notice  addressed  tor  the  defend- 

ant, declaring  that  plaintiff  demanded  satisfaction  from  the 
defendant  for  injuries  received  by  him  in  a  place  described,  in 
the  performance  of  his  duties  as  an  employee,  and  that  he  was 
injured  by  a  handcar  rolling  upon  and  over  him  down  an  em- 
bankment, is  ndt  insufficient  because  it  failed  to  state,  in  terms, 
that  the  plaintiff  claimed  that  the  damage  was  caused  by  the 
defendant.  The  statute  does  not  require  that  the  notice  shall 
so  state.    Hardt  v.  Chicago,  M.  d  8t,  P.  R.  Co.  512 

2.  Under  sec.  4222,  Stats.  1898,  service  of  such  notice  upon  the  de- 

fendant corporation  sufficiently  informs  it  of  the  claim  that  the 
damages  were  caused  by  it.  Ihid. 
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8.  Notice  of  an  injury,  claimed  to  have  been  caused  by  a  handcar 
rolling  upon  and  over  plaintiff,  and  giyen  under  the  require- 
ments of  sec.  4222,  Stats.  1898,  was  alleged  to  be  defective  in 
that  it  did  not,  in  terms,  declare  that  the  handcar  was  precipi- 
tated onto  the  plaintiff  by  the  negligence  of  the  defendant.  In 
an  action  for  such  injuries  it  was  amply  proved  that  full  dis- 
closure and  explanation  were  made  to  defendant's  special  agent 
within  a  few  days  after  the  accident  Held,  that  defendant 
could  not  have  been  misled  by  any  such  omission  in  the  written 
notice,  nor  could  any  intent  to  mislead  be  presumed.  Ibid, 

4.  Under  sec.  4222,  Stats.  1898,  as  amended  by  ch.  307,  Laws  of 

1899,  no  notice  is  necessary  where  the  plaintiff  had  brought 
an  action  within  one  year  after  the  happening  of  the  event 
causing  such  damages,  wherein  he  was  nonsuitM,  although  the 
Instant  suit  for  the  same  cause  of  action  was  begun  more  than 
one  year  after  the  event  causing  the  damages^  Odegard  v. 
North  WU,  L,  Co,  659 

5.  Under  such  statute  it  is  not  essential  that  the  previous  complaint 

should  have  alleged  the  same  ground  of  negligence  as  that  upon 
which  recovery  in  the  subsequent  action  is  obtained.  Ihid, 

Same:  Foreign  cause  of  action,. 

6.  Subd.  5,  sec.  4222,  Stats.  1898,  is  a  limitation  statute  admitting 
'  of  no  exception,  applies  to  both  foreign  and  domestic  causes  of 

action,  and  acts  like  any  other  statute  of  limitations,  extin- 
guishing the  right  in  a  domestic  cause  of  action  as  to  all  juris- 
dictions, and  extinguishing  the  right  in  a  foreign  cause  of  ac- 
tion sought  to  be  enforced  in  this  state  by  a  non-resident,  as 
far  as  its  enforcement  in  our  courts  is  concerned.  Arp  v,  AUis- 
Chalmers  Co.  454 

Limitations  applicable  to  particular  actions:  Tax  titles.    See  Injunc- 
tion, 1. 

7.  In  an  action  of  ejectment  plaintiff's  title  was  based  on  tax  deeds 

and  in  its  complaint  it  pleaded  the  three  years'  statutes  of 
limitation  contained  in  sees.  1,  2,  ch.  309,  Laws  of  1880,  and 
sees.  1187,  1188,  S.  &  B.  Ann.  Stats,  and  Stats.  1898.  On  de- 
murrer that  the  cause  of  action  alleged  in  the  complaint  was 
barred  by  the  same  three  years'  statutes  of  limitation,  it  was 
held  that  the  plaintiff  and  its  grantors  were  entitled  to  the  pro- 
tection of  such  statutes,  and  that  the  cause  of  action  alleged  in 
the  complaint  was  not  barred.  Wis.  River  L.  Co.  v.  Paine 
L.  Co.  393 

Computation  of  period  of  limitation:  Accrual  of  right  of  action.  See 
Tax  Titles,  3-5. 

8.  In  an  action  of  ejectment  it  appeared,  among  other  things,  that 

there  was  more  than  twenty  years'  inclosure  and  physical  oc- 
cupation for  a  pasture  by  the  defendant  and  a  series  of  grant- 
ors in  conveyances  describing  a  tract  of  land  not  including  that 
in  dispute,  but  lying  immediately  south  of  and  inclosed  and 
occupied  with  it,  and  that  from  each*  such  grantor  to  his 
grantee  there  was  delivered  the  actual  physical  possession  with- 
out interval,  break,  or  interruption.  Held,  that  thereby  was 
created  privity  of  possession  Justifying  the  tacking  of  each 
possession  to  its  predecessor.  Closuit  v.  John  Arpin  L.  Co.    258 

9.  In  such  case  the  occupancy  presented  all  the  characteristics  usual 

in  occupation  by  the  owner  of  such  land,  and  while  presump- 
tively it  was  in  subordination  to  the  true  legal  title,  yet  when 
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it  was  shown  that  the  occai>aiiC7  had  continued  fot  twenty 
years,  a  contrary  presumption  arose  to  the  effect  that  at  all 
times  the  acts  of  occupancy  had  heen  adverse  to  the  true  title 
and  founded  upon  scmie  claim  of  exclusiye  title  in  the  occupant. 

JWd. 

10.  In  such  case  the  hurden  is  therehy  cast  upon  those  disputing  the 

adrersenesB  of  the  possession  to  oyercome  such  presumption  by 
afflrmative  proof.  •«  IMd. 

Same:  Death  and  administration.     See  Executobs  akd  Adminis- 

TBATOBS,  13. 

11.  In  an  action  against  an  heir  for  conversion  of  money  deposited 

in  a  bank,  the  complaint  alleged  that  defendant  wrongfully 
withdrew  from  the  bank  and  converted  te  his  own  use  part  of 
the  money  within  one  year  before  decedent's  death,  uid  that 
the  balance  of  the  deposit  was  so  withdrawn  and  converted  six 
days  after  her  death,  both  conversions  occurring  more  than 
seven  years  and  less  than  eight  years  before  an  administrator 
was  appointed.    Held: 

(1)  As  to  the  first  withdrawal  and  conversion  the  right  of 
the  administrator  to  recover  was  barred  by  sec.  4222,  Stats. 
189S. 

(2)  The  limitation  of  sec.  4222,  Stats.  1898,  was  not  extended 
under  sec.  4234  by  the  death  of  decedent,  since  the  death  did 
not  occur  during  the  last  of  the  six  years  after  the  right  of  ac- 
tion accrued. 

(3)  As  to  the  withdrawal  and  conversion  after  the  death  of 
decedent,  the  cause  of  action  was  not  barred,  the  situation  being 
governed  by  sec.  4251.    Palmer  v.  O'Rourke,  507 

Same:  Fraud  and  concealment  of  cause  of  action, 

12.  Under  subd.  7,  sec  4222,  Stats.  1898,  where  the  remedy  at  law 

and  that  in  equity  are  concurrent  upon  the  same  state  of  facts. 
the  action  in  equity  is  barred,  irrespective  of  the  discovery  of 
the  facts  constituting  the  fraud,  when  the  action  at  law  is 
barred.    Figge  v.  Bergenthal,  594 

13.  In  an  action  brought  under  the  provisions  of  sees.  3237-3239, 

Stats.  1898,  based  on  alleged  fraud  of  the  managing  officers  of 
a  corporation,  it  was  established  that  the  directors  and  at  least 
a  majority  of  the  stockholders,  including  the  plaintiff,  knew  of 
the  alleged  fraud  seven  years  before  the  action  was  commenced. 
Held,  that  the  action  was  barred  under  the  provisions  of 
subd.  7,  sec.  4222,  Stats.  1898.  Ihid. 

14.  In  such  case  the  accrual  of  the  right  of  action  did  not  depend  on 

a  prior  demand  and  refusal.  Ihid. 

Same:  Mutual  open  accounts. 

15.  In  such  case  the  cause  of  action  was  held  not  to  be  based  on  any 

right  to  enforce  a  contract  obligation  against  the  corporate  offi- 
cers, but  upon  fraud,  and  hence,  although  the  defendant  officers 
had  a  mutual  open  account  current  with  the  corporation,  the 
provisions  of  sec.  4226,  Stats.  1898,  did  not  prevent  the  bar  of 
sec.  4222.  Ihid. 

IG.  Where  a  balance  in  a  mutual  account  current  between  parties  is 
stated,  the  six-year  statute  of  limitations  commences  to  run  as 
to  all  transactions  included  in  the  account  up  to  that  time. 

Ihid. 
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Same:  Interruption, 

17.  In  an  action  of  ejectment  one  defense  was  twenty  years'  adyerse 
possession.  The  court  made  no  specific  finding  thereon,  but 
found  generally  that  the  allegations  of  the  answer  were  nn- 
proven.  On  review  of  the  evidence,  stated  in  the  opinion,  it 
was  held  that  it  was  insufllcient  to  establish  a  surrender  or  in- 
terruption of  the  adverse  possession  established  by  defendant, 
and,  there  being  nothing  to  indicate  that  other  or  different  evi- 
dence could  be  produced,  judgment  was  ordered  confirming  de- 
fendant's title.    Oloauit  v.  John  Arpin  Lumber  Co.  268 

LOGS  AND  TIMBER. 

1.  The  meaning  of  the  word  ''timber"  has  more  or  less  flexibility, 

depending  upon  time,  place,  and  circumstances,  as  well  as  the 
language  of  the  instrument  in  which  it  is  employed.  Fogo  v. 
Boyle,  154 

2.  Under  a  contract  conveying  "all  the  timber"  on  the  land  de- 

scribed, the  same  to  be  removed  by  a  certain  date,  the  evl- 
■  dence,  stated  in  the  opinion,  is  held  to  sustain  a  judgment 
denying  an  injunction  to  restrain  the  cutting  of  standing  sap- 
lings, small  trees,  or  any  other  trees  more  suitable  for  cord 
wood,  fire  wood,  pole  wood,  or  underbrush  than  for  timber. 

Ibid. 

Machittery.  See  Master  and  Servant,  1-4.  Pleading,  4,  5.  Trial, 
18,  19,  21,  22.    . 

Malioe.    See  Malicious  Pbosboution. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution  based  on  the  prior  prose- 

cution of  plaintiff  for  larceny,  it  appeared  that  defendant  failed 
to  make  full  and  fair  disclosure  of  material  facts  in  obtaining 
advice  of  attorneys,  and  under  the  Inferences,  supported  by  the 
evidence  stated  in  the  opinion,  it  was  held  that  the  question  of 
defendant's  liability  In  instituting  the  criminal  proceeding  ma- 
licioflsly  and  without  probable  cause  was  properly  submitted 
to  the  jury.    Haas  v.  Powers,  406 

2.  In  an  action  for  malicious  prosecution,  the  defense  of  having 

acted  upon  the  advice  of  counsel  is  not  available  unless  defend- 
ant fully  and  fairly  stated  the  material  facts  and  his  knowl- 
edge of  the  transactions  to  counsel,  and  such  advice  led  hlni 
to  the  honest  belief  that  plaintiff  was  guilty  of  the  offense  of 
which  he  complained  against  him.  If  the  evidence  on  this  sub- 
ject fails  to  establish  such  facts  clearly  and  without  dispute, 
then  it  must  be  left  for  decision  to  the  jury.  Ibid. 

3.  In  an  action  for  malicious  prosecution  a  verdict  of  $400,  as- 

sessed as  plaintiff's  compensatory  damages,  under  the  facts 
is  held  not  to  be  excessive.  Ibid. 

MANDAMUS. 

See  Intoxicating  Liquors,  1,  5.    G. 

1.  The  participating  justices  being  equally  divided  on  the  question 
of  exercising  the  court's  power  of  superintending  control  by 
way  of  mandamus  to  compel  a  circuit  court  to  vacate  orders 
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discharging  defendants,  charged  with  obtaining  a  county  order 
by  false  pretenses,  to  reinstate  the  action,  and  to  proceed  with 
the  trial  thereof,  the  proceeding  was  dismissed.  State  ex  reh 
McQovem  v.  Williams,  688 

2.  For  extended  citation  of  authorities,  see  briefs.  IHd, 

Mabket  Vai«us.    See  Evidence,  15. 

MARRIED  WOMAN. 
See  Husband  and  Wife.    Insubance,  6.    Joint  Tenanot,  5-8.    Ref- 

OBICATION  OF  InSTBUICENTS,   2,   3. 

A  married  woman  has  a  right  to  acquire  title  to  real  property  by 
accepting  a  warranty  deed  from  a  tax-title  grantee  and  paying 
therefor  from  her  own  separate  estate.  Brunette  v,  Norber,  632 

MASTER  AND  SERVANT. 

Master* 8  liability  for  injuries  to  servant:  Places  for  work.    See  Evi- 
dence, 13.    Railboads,  9-20.    Tbial,  18,  19. 

1.  While  the  rule  as  to  a  master's  measure  of  duty  in  furnishing  a 

servant  a  reasonably  safe  place  to  perform  his  duties,  i.  e. 
that  the  master  use  ordinary  care  in  furnishing  a  reasonably 
safe  place,  and  that  such  duty  is  absolute  and  not  dependent 
on  the  degree  of  care  exercised  by  the  master  in  performing 
it,  is  unquestionably  correct,  submission  to  the  jury  of  instruc- 
tions as  to  the  measure  of  the  master's  duty  is  required  only 
when  there  is  credible  evidence  in  the  case  that  would  justify 
the  jury  in  drawing  the  inference  that  the  master,  when  an 
accident  occurred,  either  had  or  had  not  performed  his  duty 
to  the  servant  of  furnishing  him  such  reasonably  safe  place. 
Parker  v.  Fairbanks-Morse  Mfg,  Co,  525 

2.  In  such  case  if  the  evidence  permits  of  no  other  inference  than 

that  the  master  failed  in  this  duty  to  the  servant,  it  devolves 
upon  the  court  to  determine  that  question  as  matter  of  law, 
leaving  nothing  for  the  jury  to  pass  upon  in  respect  to  it.   Ibid. 

3.  Under  such  a  state  of  the  evidence,  submission  of  the  issue  to 

the  jury   under   erroneous   instructions   is   immaterial   error. 

Ibid. 

4.  When,  in  an  action  by  a  servant  for  injuries  sustained  from  the 

collapse  of  a  defective  scaffolding  erected  by  the  master,  no 
other  inference  can  be  drawn  than  that  the  master  did  not  fur- 
nish the  servant  a  reasonably  safe  place  to  work.  It  is  held  that 
it  was  the  duty  of  the  court  to  declare,  as  matter  of  law,  that 
the  master  was  guilty  of  negligence.  Ibid, 

Same:   Tools,   machinery,   and   appliances.     See   Evidence,    3,    4. 
Pleading,  4,  5. 

Same:  F€llov>'Servants. 

5.  In  an  action  by  a -servant  for  injuries,  plaintiff  alleged  the  de- 

fective operation  of  a  steam  sawmill  carriage  and  also  the  in- 
competence of  defendant's  engineer  in  charge  of  the  carriage 
at  the  time  of  the  accident.  Held,  under  the  evidence,  stated 
in  the  opinion,  that  the  questions  whether  the  alleged  defective 
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operation  of  th«  steam  Talye  was  not  In  part  the  cause  of  the 
engineer's  failure  to  seasonably  reyerse  the  lerer  controlling  the 
machinery;  whether  the  engineer  was  incompetent;  whether 
such  incompetence  was  known  or  should  have  been  known  to 
defendant,  and  whether  the  accident  was  either  wholly  or  par- 
tially the  result  of  such  incompetence,  were  proper  (^uestions^ 
to  submit  to  the  jury,  and  that  it  was  not  error  to  refuse  to  di- 
rect a  verdict  in  favor  of  defendant  on  the  ground  that  no  neg- 
ligence was  shown,  or  that,  if  negligence  was  shown,  it  was  not 
the  proximate  cause  of  the  injury.  Odegard  v.  North  Wis. 
L.  Co,  659 

6.  In  an  action  by  a  servant  for  injuries  alleged  to  have  been 

caused,  in  part,  by  the  incompetence  of  defendant's  engineer, 
a  question  submitted  as  part  of  the  special  verdict  asked 
whether  the  injury  was  caused  by  the  incompetence  or  want 
of  skill  of  the  engineer.  Held,  that  the  sole  inquiry  in  this 
respect  was  whether  the  injury  was  proximately  caused  by  the 
incompetence  of  the  engineer,  and  that  the  question  should  be 
so  framed  as  to  put  that  inquiry  only.  Ihid. 

7.  In  such  case,  if  the  words  ''want  of  skill"  meant  incompetence 

they  were  surplusage;  if  they  meant  something  dlfCerent  then 
they  were  not  only  immaterial  but  made  the  question  double. 

Ihid. 
Same:  Simple  tools. 

8.  A  machinist's  hammer  is  a  simple  tool,  and  no  duty  of  inspection 

rests  upon  the  master  in  respect  thereto.    Meyer  v.  Ladetoig, 

666 

9.  The  rule  that  a  master  is  not  obliged  to  inspect  a  simple  tool 

rests  upon  the  assumption  that  the  servant  is  in  as  good,  if  not 
better,  position  to  observe  any  defects  as  the  master.         Ihid, 

10.  In  an  action  against  a  master  to  recover  for  injuries  received  by 

a  servant  and  caused  by  a  splinter  of  steel  flying  from  a  ham- 
mer used  by  the  servant,  striking  him  in  the  eye  and  causing 
loss  of  sight,  the  court  instructed  the  jury  that  ordinary  care 
on  the  part  of  the  master  required  reasonable  inspection  by 
him  of  the  tools  and  appliances  furnished  by  him  to  ascertain 
whether  or  not  they  were  in  a  reasonably  safe  condition  for 
use.  Heldy  the  hammer  being  a  simple  tool,  that  the  instruc- 
tion was  erroneous.  Ibid. 

Same:  Warning  and  instructing  servant.    See  Railboads.  1,  9,  10. 

Same:  Contributory  negligence:  Assumption  of  risk, 

11.  In  an  action  by  a  servant  for  injuries  sustained  from  the  col- 

lapse of  a  defective  scaffold  erected  by  the  master,  under  the 
facts  and  circumstances,  stated  in  the  opinion,  it  was  held  that 
the  servant  was  not  guilty  of  contributory  negligence,  nor  did 
he,  as  matter  of  law,  assume  the  risk  of  the  danger  incident 
to  the  collapse  of  the  structure.  Parker  v,  Fairbanks-Morse 
Mfg.  Co.  525 

Same:  Dam^ages.    See  Damaoes,  9,  10. 

Liability  for  injuries  to  third  persons.    See  Falsb  iMPBisoNMSirr. 

Maxihs. 
Stare  decisis,  576. 

Heasubb  ov  Damages.    See  Damages,  4-8.    Frattd,  6.    Saucs,  3,  4. 
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MBCHANICS'  LIENa 

See  Costs,  1,  2. 

Enforcement:  ActUm:  Jury  trial. 
Under  eec.  3328,  R.  S.  1878,  aa  emended  by  ch.  80,  Laws  of  1897 
(sec.  3323,  Stats.  1898),  the  right  to  trial  by  jury  on  demand, 
and  the  effect  of  their  yerdict,  were  eliminated,  and  hence,  in 
an  action  to  enforce  a  mechanic's  lien,  the  improper  admission 
of  oTidence  is  not  necessarily  ground  for  reversal.  Bpafford  v. 
McNMy,  537 

Mbkoranba.    See  Gxtasantt,  2. 

MxRQER.    See  Compbomiss  and  Sbttlemekt,  8.    RxFomcATioir  of  In* 

STBUMENTS,  3. 

MissepiEesbntations.    See  Insurahcb,  2. 

MI8TASB.    See  BAKRuirPTcrT,  7.    Compaomisb  and  Settlembnt,  4-8. 

Corporations,  17.    Hiqhwats,  2.    Judqmxnts,  1.   Reformation 

OF  Instruments,  1. 

Monuments.    See  Boundaries,  1--3,  6,  6. 
Mortgages.    See  Bankruptcy,  5. 

MOTIONS. 
See  Certiorari,  4.    Judgments,  3-8. 

1.  The  addressing  of  a  petition  filed  in  a  cause  to  the  circuit  judge 

instead  of  the  court  is  at  most  a  harmless  irregularity  that  cm- 
not  mislead  any  one,  where  the  showing  In  the  petition  was  ex- 
pressly to  the  court  and  the  matter  was  treated  as  an  applica- 
tion thereto.    Jackson  Milling  Co,  v.  Scott,  267 

2.  In  such  case  a  prayer  for  a  judgment,  where  strictly  an  order  is 

the  appropriate  relief,  is  a  harmless  irregularity.  Ibid, 

MOTORMEN.    See  Street  Raii<wat8. 

MUNICIPAL  CORPORATIONS. 

Charter  provisions.    See  Municipal  Corporations,  6,  7. 

Oovemmental  powers  and  functions.    See  Nayigable  Waters,  1,  3. 

Common  council:  Ordinances.    See  Intoxicating  Liquors. 

Public  improvements:  Streets:  Special  assessments:  Re-assessment. 
See  Parties,  1. 

1.  Where  a  transaction  involyed  in  an  action  was  the  assessment  of 
the  benefits  and  damages  as  to  plaintiff's  property  in  respect  to 
the  improvement  of  a  street  and  the  validity  of  the  determina- 
tion as  to  the  proportion  of  the  cost  thereof  chargeable  to  plaint- 
iff's land  and  the  proportion  payable  otherwise,  and  the  con- 
tractor defendant,  to  whom  a  special  improvement  certificate 
for  the  collection  of  the  tax  levied  therefor  was  issued,  by  an- 
swer or  cross-complaint  claimed  affirmative  relief  against  his 
codefendant,  the  municipality,  it  is  competent  for  the  court  to 
determine  the  ultimate  rights  of  the  two  defendants  in  respect 
to  the  matter  so  far  as  such  determination  affected  the  transac- 
tion which  was  the  subject  matter  of  the  action.  Dahlman  v. 
Milwaukee,  468 
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2..  Sec.  12106,  Stats.  1898,  as  amended  by  ch.  354,  Laws  of  1903, 
plainly  contemplates  the  existence  of  the  right  to  Inyoke  equity 
Jurisdiction  to  preyent  the  sale  of  the  land  to  collect  an  illegal 
tax,  and  regulates  the  remedy  in  connection  with  the  re-assess- 
ment laws  so  as  to  do  complete  equity  between  the  parties.  Ibid, 

3.  Sec.  1210e,  Stats.  1898,  as  amended  by  ch.  364«  Laws  of  1903.  is 

supplementary  to  sec.  1210<f,  as  amended.  The  procedure  dif- 
fers as  to  the  manner  of  enforcing  payment  of  the  amount  de- 
termined by  the  re-assessment  proceedings  to  be  chargeable 
against  the  property,  but  the  right  of  the  holder  of  an  Invalid 
street  improvement  certificate,  upon  a  valid  assessment  of  bene- 
fits and  damages  being  made,  showing  the  amount  for  which  a 
certificate  should  have  been  issued,  to  recover  the  whole  amount 
called  for  by  such  invalid  certificate,  part  on  account  of  the 
property  involved  and  part  out  of  the  proper  fund,  is  absolutely 
secured  to  the  certificate  holder  by  sec.  1210d.  Ibid, 

4.  Under  sec.  12106,  Stats.  1898,  the  court  is  not  limited  as  to  grant- 

able  relief  to  that  specified  in  that  section.  Ibid. 

5.  Sec.  12106,  Stats.  1898,  does  not  militate  against  the  requirements 

of  sec.  2610,  as  to  the  necessity  of  making  the  certificate  holder 
a  party  defendant  in  a  suit  to  set  aside  the  certificate,  nor  sec 
2656a,  as  to  settling  the  rights  of  codefendants  between  them- 
selves and  granting  appropriate  relief  accordingly  upon  proper 
pleadings  claiming  the  same.  Ibid. 

€.  Charter  provisions  and  a  contract  were  held  subject  to  the  re- 
assessment laws,  which  in  effect  amended  the  city  charter  and 
are  constitutional  and  effective.  Ibid. 

7.  In  such  case  the  charter  provisions  and  the  re-assessment  stat- 

utes supplementing  the  same  secured  to  the  contractor  a  right 
to  receive  of  the  city  the  difference  between  the  contract  price 
of  the  improvement  in  front  of  any  parcel  of  land  affected  ,and 
the  amount  properly  chargeable  thereto,  according  to  a  valid 
ascertainment  of  the  same,  as  provided  in  the  charter,  in  case 
of  the  initial  determination  failing  for  want  of  a  proper  deter- 
mination of  benefits  and  damages.  Ibid. 

8.  In  such  case  the  rights  of  the  contractor  and  municipality  result 

in  this  rule:  In  case  of  an  invalid  determination  of  the  net 
benefits  accruing  to  a  parcel  of  land  abutting  on  a  street  by  rea- 
son of  the  improvement  thereof,  the  cost  of  the  improvement 
being  payable  to  the  contractor,  to  the  extent  of  the  net  bene- 
fits to  such  property,  by  a  special  assessment  certificate  issued 
against  the  same  and  the  balance  of  the  municipality,  and  the 
work  having  been  done  and  a  proper  certificate,  in  form,  issued 
to  the  contractor,  and  the  owner  of  the  land  commencing  an 
action  to  set  aside  the  certificate  because  of  failure  of  the  mu- 
nicipal authorities  to  properly  ascertain  the  net  benefits  to  the 
land, — the  owner  of  the  certificate  should  be  made  a  party  de- 
fendant, and  the  rights  of  the  plaintiff  as  to  both  defendants 
and  the  rights  of  the  latter  as  between  themselves  should  be 
settled  by  a  final  Judgment,  and  in  case  it  is  determined,  in 
the  manner  provided  by  law,  that  the  amount  charged  against 
plaintiff's  property  for  the  improvement  is  excessive,  and  the 
excess  determined,  Judgment  therefor  should  go  against  the  mu- 
nicipality in  favor  of  the  contractor,  if  properly  claimed  in  the 
latter's  pleading.  Ibid. 

Use  and  regulation  of  public  places:  Streets:  Dedication.    See  Dsdi- 

GATIOK. 
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Police  powers  and  regulatianB.     See   Injunotion.     IirroxioATiNO 
Ljquobs. 

Injuries  from  defective  streets:  Sewer  trench, 
9.  An  excavation,  consisting  of  a  sewer  trench,  in  the  traveled  part 
of  a  highway  is  a  defect  unless  guarded  by  sufficient  barriers. 
McOowan  v.  Watertown,  655 

10.  In  an  action  for  injury  received  from  driving  into  a  sewer  trench, 

the  court  submitted  as  one  question  of  the  special  verdict  the 
following:  Was  the  street  in  a  reasonably  safe  condition  for 
public  use?  and  this  question,  together  with  the  next  relating 
to  notice  and  time  to  remedy  defects,  under  the  instructions  is 
held  to  fullf  cover  and  Include  all  the  elements  asked  to  be 
submitted  by  three  requested  questions,  whether  the  trench  was 
guarded  by  the  use  of  proper  lights  or  otherwise,  so  as  to  pre- 
vent danger;  whether  such  lights  or  either  of  them  had  been 
removed  or  extinguished;  and  whether,  if  so,  that  was  due 
to  negligence  of  the  defendant.  The  three  requested  questions 
were  mere  cross-examination  of  the  jury.  IMd. 

11.  In  such  action  the  defendant  is  not  prejudiced  by  the  refusal  of 

the  court  to  join  as  defendants  the  persons  who,  under  license 
from  the  city,  dug  the  trench,  and  who,  by  virtue  of  the  city 
ordinances  and  a  bond,  were  required  by  the  city  to  take  cer- 
tain specified  precautions  and  to  reimburse  the  city  for  any 
damages  which  might  fall  upon  it  by  reason  of  their  default 
therein.  IMd, 

12.  In  such  case  the  liability  of  such  third  parties  was  at  best  sec- 

ondary, a  liability  on  contract  to  the  city,  and  their  presence 
or  absence  in  the  action  could  have  no  effect  upon  the  rights 
of  the  plaintiff  or  the  liability  of  the  city  to  him.  Ihid. 

MuTUAUTT.    See  Evidence,  2,  10-12.    Vendor  and  Pubghaser,  1. 

Names.    See  Banebuptot,  6. 

Natural  Monuments.    See  Boundaries,  5,  6. 

NAVIGABLE  WATERS. 
See  iNJUNcmoN. 

Rivers:  Barters:  Obstructions. 

1.  A  municipal  corporation  may  maintain  a  suit  in  equity  to  prevent 

encroachment  upon  or  obstruction  of  highways  by  land  or  water 
under  its  care  and  charge.   Milwaukee  v,  Qimbel  Bros.  31 

2.  The  federal  statutes  regulating  all  harbors  used  in  interstate 

commerce  are  merely  restrictive  of  certain  acts,  and  do  not  ex- 
clude states  from  i^rohibiting  other  acts  within  their  borders 
as  deemed  necessary  for  public  welfare  and  safety.  IMd. 

3.  The  fact  that  the  public  authorities  permit  In  a  navigable  river 

a  structure  in  some  degree  interfering  with  navigation  does  not 
work  a  surrender  of  its  authority  to  prevent  other  structures 
even  on  the  same  spot  Ibid, 

Neoessary  Parties.    See  Parties,  1. 

NE  EXEAT. 

1.  The  writ  of  ne  exeat  is  not  created,  nor  are  its  functions  defined, 
by  statute.    Davidor  v,  Rosenberg,  22 
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2.  Seoi.  2784-2786,  Stata.  1888,  recesniia  the  common-law  writ  of 

ne  exeat  and  make  certain  proYisions  regulating  practice,  but 
do  not  pretend  to  enlarge  its  scope.  lUd. 

3.  At  common  law  tlie  writ  of  ne  exeat  was  aimply  a  writ  to  obtain 

equitable  bail.  It  was  issued  by  a  court  of  equity  on  appfica- 
tion  of  the  complainant  against  the  defendant  when  it  appeared 
that  there  was  a  debt  positiyely  due,  certain  in  amount  or  ca- 
pable of  being  made  certain,  on  an  equitable  demand  not  suable 
at  law  (except  in  cases  of  account  and  possibly  some  other  cases 
of  concurrent  Jurisdiction),  and  that  the  defendant  was  about 
to  leave  the  Jurisdiction,  having  conveyed  away  his  property,  or 
under  other  circumstances  which  would  render  any  decree  inef- 
fectual. It  was  issued  only  sgainst  a  debtor  who  was  a  party 
to  the  suit,  not  against  a  third  person  not  a  debtor  whether  he 
was  a  party  to  the  suit  or  not  Ibid. 

4.  Under  sees.  2784,  2785,  Stats.  1898,  "sufficient  grounds"  means 

grounds  sufficient  under  the  principles  of  the  common  law,  and 
"any  person"  does  not  cover  any  one  unless  it  appears  that  the 
party  to  whom  the  writ  is  directed  is  a  debtor.  Ibid, 

h.  Before  answering,  upon  an  affidavit  alleging  that  plaintifC  was 
indebted  to  him  for  money  loaned;  that  the  plaintiff  had  trans- 
ferred all  his  property  to  one  D.  without  consideration  and  in 
fraud  of  creditors,  and  that  both  plaintiff  and  D.  intended  to 
leave  the  state  with  such  property  and  leave  the  defendant  rem- 
ediless, defendant  procured  a  writ  of  ne  exeat  to  be  issued 
sgainst  plaintiff  and  D.,  who  were  arrested  and  gave  bail. 
Thereafter  the  writ  was  vacated.  Held,  that  the  writ  was 
rightly  vacated  (1)  as  to  D.,  who  was  neither  a  debtor  nor  a 
party  to  the  action;  (2)  as  to  plaintiff,  since  the  writ  was  not 
granted  at  common  law  on  the  application  of  the  defendant 
against  the  plaintiff.  Ibid. 

6.  Sec.  2785,  Stats.  1898,  plainly  recognizes  and  emphasises  the  com- 
mon-laW  principle  Uiat  a  writ  of  ne  exeat  is  not  granted  on  the 
application  of  the  defendant,  by  providing  that  it  shall  only  be 
granted  on  the  affidavit  of  the  plaintiff  or  some  indifferent  wit- 
ness, and  that  the  penalty  of  the  bond  or  security  to  be  given 
by  the  defendant  shall  be  indorsed  on  the  writ.  Ibid. 

17.  Whether  a  defendant,  who  has  already  interposed  a  counterclaim 
showing  a  certain  debt  due  him  from  the  plaintiff  on  an  equita- 
ble demand,  may  be  regarded  as  a  plaintiff  so  as  to  be  entitled 
to  the  writ  of  ne  exeat  upon  a  proper  showing,  not  determined.] 

Ibid. 

NEGUGENCH 

Acts  and  omissions  constituting  negligence.  See  AimiALS,  3-7.  €k>M- 
raouisB  AND  Settlement,  7.  Bvtdbnce,  13.  Highways,  11-18. 
Master  and  Sebvant.  Municipal  Ck>RPOBATioN8,  9-12.  Rail- 
roads, 2-20.    Street  Railways.    Tblbphonbs.    Trial,  21,  22. 

Same:  Concurrent  acts. 
Where  a  defendant  is  charged  with  the  consequence  of  two  neg- 
ligent acts,  and  the  result  is  the  natural  and  probable  conse- 
quence of  their  concurrence,  it  is  of  no  moment  which  of  the 
two  negligent  acts  was  first  and  which  was  last  in  point  of 
time.  Under  such  circumstances  the  injury  inflicted  may  be 
said  to  be  the  result  of  the  concurrence  of  the  two  negligent 
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act8»  and  to  be  proximately  caused  by  them.  Qletiier  v.  Bhehoy- 
O^n  Liffhi,  Power  d  R.  Oo.  137 

Proximate  cause.  See  Master  and  Servant,  5,  6.  Negligence. 
Railboabs,  7,  8.    Strbst  Railwats,  6.    Trial,  11.  19,  20. 

Contrilmtory  negligence.  See  Highways,  16-18.  Master  and  Serv- 
ant, 11.    Railroads,  6, 10,  11,  13.    Telephones.    Trial,  14,  18. 

Assumption  of  risk.    See  Master  and  Servant,  11. 

Actions:  Preliminary  proceedings.    See  LnnrATioN  of  Actionb,  1-6. 

NrooTiABLs  INSTBXTMSNTS.     See  Bills  and  Notes.    Ck>BPOBATioif6, 

11-14. 
New  Trlax.    See  Appeal,  12,  24-26.    Trial,  32. 
Nonresidents.    See  Corporations,  23-27.    Dahages,  2.    Insubanci; 

6.    LiiMiTATioN  of  Actions,  6. 
Nonsuit.    See  Ck>ST8,  4.    Insurance,  9. 

Notice. 

Of  acceptance.    See  Guaranty,  1. 

Of  defects.    See  Sales,  22. 

Of  injury.    See  Limitation  of  Actions,  1-6. 

To  produce  documents.    See  Trial,  5. 
Nuisance.    See  Navigable  Waters. 
Obstructions.     See   Navigable   Watbjeus.     Waters   and  Watbrt 

courses. 
Occupation.    See  Limitation  of  Actions,  8-10. 

OFFICERS. 

Appointment,  guoZi/lcation,  and  tenure:  Disqualification  from  hold- 
ing an  incompatible  office, 

1.  The  offices  of  county  Judge  and  Justice  of  the  peace  are  incompati- 

ble, and  a  county  Judge  vacates  his  office  by  accepting  the  office 
4    of  Justice  of  the  peace.    State  v,  Jones,  572 

Rights:  Powers:  Duties:  Liabilities,  See  Compromise  and  Settle- 
ment, 2.  Corporations,  8-22.  Limitation  of  Actions,  13-15. 
Tax  Titles.  1. 

Same:  Delivery  of  hooks  and  papers  to  successor:  Enforcement  by 
statutory  proceedings:  Practice, 

2.  Under  sees.  978,  979,  980,  Stats.  1898,  defendant  M.  petitioned  the 

county  Judge  of  Waupaca  countx,  alleging  that  V.,  the  relator 
herein,  had  been  removed  from  office,  and  that,  M.  having 
been  duly  appointed  thereto,  V.  retained,  and  against  M.'s  de- 
mand refused  to  deliver,  the  books  and  papers  in  his  custody. 
Held: 

(l)The  proceeding  before  the  county  Judge  was  not  a  spe- 
cial proceeding  in  court,  but  one  before  a  special  tribunal  not 
proceeding  according  to  the  course  of  the  common  law,  nor  as 
a  court. 

(2)  The  statutes  providing  no  method  of  direct  review  either 
by  appeal  or  otherwise,  the  action  of  the  county  Judge  was  final, 
if  he  acted  within  and  according  to  his  Jurisdiction. 

(3)  The  acts  of  the  county  Judge  were  subject  to  review  on 
certiorari  to  the  extent  of  ascertaining  whether  they  were  with- 
in the  Jurisdiction  conferred. 

(4)  The  circuit  court  had  authority  to  issue  its  writ  of  cer- 


736  DSTDEX.  [130 


tiorari  to  bring  before  it  the  record  of  the  proceedings  of  the 
county  Judge  for  examination.    8tate  ex  reh  Velie  v.  Morgan, 

293 

^3.  Under  sees.  978,  979,  980,  Stats.  1898,  the  jurisdiction  conferred 
is  confined  to  discharging  the  accused  officer  when  he  makes 
affidavit  of  having  delivered  over  his  books  and  papers  to  his 
successor,  or,  in  the  absence  of  such  affidavit,  if  it  shall  appear 
that  the  books  and  papers  are  withheld,  then  to  commit  the  re- 
calcitrant officer  to  jail  until  he  shall  deliver  them  over.       Ibid. 

4.  Under  sees.  978,  979,  980,  Stats.  1898,  the  magistrate  before  whom 
is  brought  an  officer  who  has  neglected  or  refused  to  turn  over 
the  books  and  papers  of  his  office  to  his  successor  has  no  juris- 
diction to  impose  a  fine  and  enter  an  order  that  the  recalcitrant 
officer  shall  be  imprisoned  and  remain  in  custody  until  he  pay 
such  fine,  in  addition  to  turning  over  the  books.  Ibid. 

6.  Although  an  outgoing  officer  who  neglects  or  refuses  to  turn  over 
to  his  successor  the  books  and  papers  of  his  office  may  be  liable 
to  the  penalty  denounced  by  sec.  977,  Stats.  1898,  such  penalty 
is  to  be  recovered  in  a  court,  and  not  before  the  special  tribu- 
nal provided  in  sees.  978,  979,  980.  Ibid, 

Offset.    See  Fraud,  4.    Setoff  and  Countebclaim. 

Open  Accounts.    See  Limitation  of  Actions,  15, 16. 

Opinion  Evidence.    See  Evidence,  13-18.    RaHiBoads,  2-4. 

Options.    See  Vendor  and  Purchaser,  1-3. 

Ordinances.    See  Intoxicating  Liquors,  3-5. 

Parol  Evidence.  See  Bills  and  Notes,  3,  4.  Ejectment,  1.  Evi- 
dence, 6-12.    Partnership,  3.    Sales,  16,  17. 

Partial  Costs.    See  Costs,  1,  2. 

PARTIES. 

See  Certiorari,  1-3,  6.  Highways,  6  (2).  Insurance,  2.  Judg- 
ments, 4-6.  Municipal  Corporations,  5,  8,  11,  12.  Ne  Exeat, 
3-5.    Sales,  1. 

1.  Where  the  primary  right  claimed  by  plaintiff  is  that  his  property 

is  not  legally  chargeable  with  a  special  improvement  tax  which, 
in  form,  was  imposed  thereon  and  a  certificate  issued  therefor 
and  delivered  to  the  contractor,  the  principal  defendant  neces- 
sarily is  the  municipality,  it  being  the  actor  in  imposing  the 
tax  and  enforcing  the  same,  to  the  plaintiff's  injury  by  a  sale 
of  his  property,  and  the  contractor,  as  the  owner  of  the  tax 
claim,  is  a  proper  if  not  a  necessary  party  defendant  Dahlman 
V.  Milwaukee,  46g 

2.  In  such  case,  if  the  contractor  had  not  been  joined  in  the  first  In- 

stance, it  would  be  the  duty  of  the  court  to  order  him  brought 
in  under  the  mandatory  rule  of  sec.  2610,  Stats.  1898,  and  it 
would  have  been  improper  for  the  court  to  proceed  to  final  judg- 
ment declaring  the  improvement  certificate  void  without  order- 
ing him  brought  in,  and  the  order  bringing  him  in  obeyed, 
whether  either  of  the  parties  moved  the  court  to  that  end  or  not 

Ibid. 

3.  The  scope  of  the  court's  power,  when  a  person  Is  properly  or  neo- 
.    essarily  joined  with  the  main  defendant  in  a  suit  in  equity,  is 

covered  by  sees.  2656a»  2883,  Stats.  1898.  Ibid, 
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PARTNERSHIP. 

Partnership  real  estate.    See  Pleading,  6.    Trusts  aitd  Trustees,  4. 

1.  On  appeal  from  an  order  ovemillng  a  demurrer  to  a  complaint 

In  an  action  to  charge  defendants  as  trustees  holding  the  legal 
title  to  certain  real  estate  for  the  plaintift  partnership,  held: 

(1)  The  real  estate  In  question  was  property  helonglng  to  the 
partnership  up  to  the  time  of  its  dissolution. 

(2)  Although  the  complaint  did  not  in  express  terms  allege 
an  agreement  to  convey  to  plaintiffs  such  legal  title,  such  agree- 
ment was  necessarily  implied  from  allegations  that  plaintlflTs 
purchased  the  real  estate  and  paid  in  full  the  agreed  purchase 
price. 

(3)  Refusal  of  one  defendant  to  convey  the  legal  title  to  the 
lands  to  plaintiffs  and  his  conveyance  to  his  codefendant  was 
a  breach  of  a  trust  and  a  fraud  on  the  plaintiffs.  Kyle  v.  Car- 
penter, 310 

2.  Real  estate  purchased  for  partnership  purposes  and  appropriated 

to  those  purposes  and  necessary  therefor,  always  becomes  part- 
nership property,  and  it  is  immaterial  in  what  manner,  or  by 
what  agency,  the  land  Is  bought,  or  in  what  name  it  stands. 
The  partner  holding  the  legal  title  to  land,  however  it  may  have 
come  to  him,  will  be  held  as  trustee  for  the  partnership,  if  it 
be  certain  that  the  land  was  in  fact  a  part  of  their  joint  prop- 
erty as  partners.  Ibid. 

3.  Where  a  partnership  holds  land  not  as  the  chief  purpose  of  its 

existence,  but  as  an  incident  to  its  business,  the  statute  of 
frauds  does  not  apply,  and  the  land  may  be  shown  to  be  part  of 
the  partnership  stock  and  affected  with  partnership  equities 
by  oral  evidence.  Ibid. 

4.  Real  estate  so  purchased  and  held  Is  in  equity  not  only  consid< 

ered  as  the  property  of  the  firm  for  the  payment  of  its  debts, 
but  also  for  the  purpose  of  adjusting  the  equitable  claims  of 
the  copartners  between  themselves.  Ibid. 

PATENTS. 

Conveyances  and  contracts, 

1.  It  is  competent  for  the  owner  of  a  patent  to  sell  an  exclusive 

right  to  vend  the  device  in  a  given  county  and  take  a  note  there- 
for.   Twentieth  Century  Co.  v.  Quilling,  318 

2.  Such  note  is  valid  and  enforceable  in  full   (in  the  absence  of 

fraud)  notwithstanding  the  fact  that  the  value  of  the  right 
sold  is  greatly  overestimated.  ibid. 

3.  Where  the  owner  of  a  patent  sells  an  exclusive  right  to  vend  the 

device  in  a  given  county  it  is  comi:etent  to  agree  that,  la  case 
the  vendee  induces  others  to  purchase  county  rights  of  sale, 
the  vendee  shall  receive  as  his  compensation  a  specified  part  of 
the  purchase  price  of  such  rights  so  purchased.  ibid. 

4.  Plaintiff,  a  patentee,  and  defendant  entered  into  a  written  con- 

tract giving  defendant  a  county  r'sbt  to  sell  the  patented  ar- 
ticle, which  also  contained  an  agreement  that,  if  defendant 
should  induce  others  to  purchase  county  rights,  he  should  re- 
ceive a  specified  proportion  of  the  sums  realized  from  such 
sales.  In  an  action  on  defendant's  note  given  in  part  pasrment 
on  such  contract,  the  trial  court  refused  to  allow  an  amendment 
Vol.  130  —  47 
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to  the  answer  on  the  ground  that  it  stated  no  defense,  and  also 
rejected  offers  of  proof  of  facts  tending  to  support  the  pro- 
posed amendment.   Held: 

(1)  The  proposed  amendment  stated  a  defense  and  should 
have  been  allowed. 

(2)  The  enterprise  disclosed  by  the  proposed  amendment  was 
contrary  to  public  policy  and  void. 

(3)  It  was  not  sufficient  that  the  device  was  of  some  utility 
and  value,  in  the  face  of  allegations  that  the  right  to  sell  it 
was  of  merely  nominal  commercial  value  on  account  of  the 
great  number  of  equally  useful  devices  of  the  same  nature,  and 
was  not  considered  in  the  transaction  except  as  a  means  of  giv- 
ing an  appearance  of  validity  and  honesty.  Ibid, 

Same:  Consideration, 

6.  A  valid  patent  on  a  useful  article  is  a  sufficient  consideration 
for  a  note,  though  the  patent  may  never  be  profitable.  Twentieth 
Century  Co.  v.  Quilling,  318 

PAUPERS. 

1.  Although  one  who  is  capable  of  earning  a  living  and  has  some 

money  may  not  be  a  pauper  In  fact,  such  facts  are  not  conclu- 
sive against  the  possibility  of  having  been  supported  as  a 
pauper.    Sheboygan  County  v.  Sheboygan  Falls,  93 

2.  Under  the  expression  "supported  as  a  pauper,"  it  is  not  only  es- 

sential that  aid  should  have  been  given  by  the  poor  authorities, 
but  that  such  aid  should  have  been  applied  to  or  received  by  the 
supposed  pauper.  Ibid. 

3.  After  a  town  had  furnished  support  for  B.,  a  transient  pauper. 

and  had  been  reimbursed  by  the  county.  In  an  action  by  the 
county  against  the  town  in  which  B.  had  her  legal  residence  the 
only  question  submitted  to  the  Jury  was  whether  the  town  offi- 
cers paid  the  money  with  the  intention  of  aiding  or  supporting 
B.  as  a  poor  person.  Held,  that  such  question  exhausted  the  is- 
sues only  in  case  the  evidence  was  undisputed  that  B.  did  re- 
ceive the  aid  or  some  part  thereof.  Ibid. 

4.  One,  though  living  in  the  family  and  eating  at  the  table  of  a 

pauper  aided  by  the  pqpr  authorities,  who  pays  his  board,  can- 
not be  said  to  receive  aid  as  a  pauper  merely  because  the  land- 
lord uses  the  money  furnished  by  the  poor  authorities  to  pur- 
chase the  food  which  the  boarder  eats.  Ibid. 

5.  In  such  case  it  makes  no  difference  that  the  board  is  paid  in  serv- 

ices instead  of  money.  Ibid. 

6.  As  a  means  of  extending  aid  and  support  the  poor  authorities 

paid  certain  moneys  to  L.  under  an  agreement  that  C.  should 
take  charge  of  the  housework  and  care  of  L.*s  children,  thereby 
permitting  L.  to  work  out  and  earn  the  balance  of  the  support 
needed  for  her  family,  which  was  done,  and,  in  addition,  C.  paid 
certain  moneys  to  L.  for  the  purchase  of  necessaries  for  L.'s 
family.  Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that 
G.  received  as  a  pauper,  and  not  merely  as  return  for  her  own 
services  and  money,  any  portion  of  the  aid  furnished  by  the 
poor  authorities,  but  that  the  question  should  have  been  sub- 
mitted to  the  jury  for  their  answer  in  the  light  of  all  the  facts, 
circumstances,  and  reasonable  inferences  to  be  drawn  therefrom. 

Ibid. 
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PAYMENT. 
See  AccoBD  Ain>  Satisfaction.    Bills  and  Notes,  6,  10»  11. 

1.  A  controversy  having  arisen  as  to  the  exact  amount  due  plaint- 

iff on  a  sale,  plaintiff  refused  to  accept  the  sum  which  was  of- 
fered him  as  pasmient  In  full  for  the  property  purchased.  There- 
after plaintill  drew  on  defendants  through  a  bank  for  the 
amount  he  claimed,  with  instruction  to  the  banking  officers 
to  receive  no  amount  in  pasrment  of  such  draft  other  than  the 
sum  specified  therein.  Defendants  appeared  and  left  with  the 
bank  the  sum  previously  offered,  which  was  received  and  re- 
tained by  the  bank  and  offered  to  plaintiff,  who  refused  to  ac- 
cept it  as  payment  for  his  claim,  and  brought  suit  for  the  full 
amount  claimed.    Held: 

(1)  Defendants'  deposit  did  not  constitute  payment  of  plalnt- 
ifTs  claim  pro  tanto, 

(2)  Plaintiff  was  entitled  to  recover  in  the  action  the  full 
amount  of  his  claim  and  interest,  with  costs.  Curkeet  v,  Fitein- 
hotr,  146 

2.  From  the  authority  given  a  bank  by  receiving  a  draft  for  collec- 

tion there  arises  no  implication  of  authority  other  than  to  ob- 
tain payment  in  full.  Any  implied  authority  to  accept  part 
payment  is  excluded.  IMd. 

Pebsonal  Injubies.  See  Animals,  1,  3-7.  EJvidence,  13.  High- 
ways, 11-18.  LmiTATiON  OF  Actions,  1-6.  Master  and  Serv- 
ant. Municipal  Corporations,  9-12.  Pleading,  4,  5.  Rail- 
roads, 2-20.    Street  Railways. 

Pharmacy.    See  Constitutional  Law,  2-5.    Evidence,  1,  2. 

Physicians  and  Surgeons.    See  Railroads,  2-4. 

Plats.    See  Boundaries,  4,  6. 

PLEADING. 
Allegations  in  general, 

1.  In  pleading  fraud  the  facts  in  respect  to  the  matter  should  be 

stated.    Steinberg  v,  Baltzman,  419 

2.  In  pleading  a  matter  relating  to  the  existence  or  nonexistence 

of  a  public  record  the  truth  of  which  is  readily  ascertainable, 
allegations  in  respect  thereto  on  information  and  belief  are  not 
sufficient  72)i(f. 

3.  When  a  person  more  than  twelve  years  after  arriving  at  his  ma- 

jority Invokes  equity  Jurisdiction  for  relief  from  acts  which 
occurred  more  than  twenty-five  years  prior  thereto,  his  plead- 
ing should  state  some  reasonable  excuse  for  the  delay.  i&id. 
Complaint.  See  Certiorari,  3.  Damages,  2.  Dedication,  2.  Eject- 
ment, 2,  3.  Executors  and  Administrators,  9-11,  13.  Injunc- 
tion, 2.  Intoxicating  Liquors,  6,  6.  Limitation  of  Actions, 
5.    Partnership,  1. 

4.  In  an  action  by  a  servant  for  injuries  from  the  defective  opera- 

tion of  machinery  it  Is  not  necessary  that  the  servant,  at  his 
peril,  ascertain  the  initial  cause  of  the  defective  operation  and 
set  it  forth  in  his  pleading.  It  is  sufficient,  as  against  demurrer 
or  objection  upon  the  trial,  if  he  describe  the  machine  and  its 
operation  and  allege  the  ultimate  fact  that  the  machine  was 
defective  in  that  it  was  not  at  the  time  subject  to  control  by 
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the  means  employed  as  It  should  have  heen,  and  th'^t  thereby 
it  became  uncontrollable,  and  that  the  accident  resulted  from 
such  want  of  control,  although  the  pleading  may  be  subject  to 
a  motion  to  make  it  more  definite  and  certain.  Odegard  v. 
North  Wis,  L.  Co,  659 

5.  In  an  action  by  a  senrant  for  injuries  from  the  defective  opera- 

tion of  machinery  the  plaintiff  alleged  one  specific  fact  which 
he  claimed  was  a  cause  of  the  uncontrollability,  but  he  also 
alleged  that  there  were  other  defects  unknown  to  him.  Eeld^ 
that  such  allegations  were  sufficient  to  entitle  plaintiff  to  in- 
troduce evidence  of  defective  construction  in  any  respect  which 
was  shown  to  be  effective  to  produce  the  uncontrollable  con- 
dition. /&id. 

AnsMoer.    See  Compbomise  aio)  Settlsmsnt,  1-3. 

Counterclaim,     See   Nk  Exeat,   7.     Sales,   11,   12,     SETorv  Ain> 

COUNTXBCLAIlf,  1,  2. 

CroBB-complaint.    See  MuNioiPAii  CoBPOBATior^s,  1. 
Demurrer,    See  Appeal,  2.    Dajcages,  2.    Ejecticeitt,  2.    LnaTA- 
TioN  OF  Actions,  7.    Pabtnebship,  1. 

6.  In  an  action  to  charge  defendants  as  trustees  holding  the  legal 

title  to  certain  real  estate  for  the  plaintiff  partnership,  under 
the  complaint,  stated  in  the  opinion,  it  was  held  that  a  de- 
murrer was  properly  overruled.  Kyle  v.  Carpenter^  310 
Amendment,  See  Exxoutobs  and  Adhutistbatobs,  14,  15.  Intoxi- 
cating LiQUOBS,  6.  Patents,  4.  Refobmation  of  Instbu- 
MENTS,  2. 

7.  It  is  not  error  to  refuse  to  allow  a  complaint  to  be  amended  by 

adding  thereto  a  new  cause  of  action  arising  pendente  lite. 
Pape  V,  Carlton,  123 

8.  So  long  as  a  cause  is  under  the  control  of  the  trial  court  the 

power  of  amendment  is  within  the  broad  limits  of  Judicial  dis- 
cretion, subject,  however,  to  the  general  limitations  that  the 
form  of  the  action  must  not  be  changed  from  equity  to  law  or 
from  contract  to  tort,  and  also  that  the  amendment  must  not 
contain  an  independent  cause  of  action  accruing  pending  the 
suit,  must  be  in  furtherance  of  Justice,  and  mn«>t  be  allowed 
in  such  manner  as  not,  in  a  legal  sense,  to  prejudice  the  rights 
of  the  adverse  party.    Longtoell  v.  Mierow,  208 

Issues,  proof f  and  variance.    See  Robbeby,  2,  4. 

9.  If  a  material  allegation  of  the  complaint  is  not  established  in 

the  exact  detail  of  the  charge  but  is  as  to  the  substance  thereof 
the  variance  is  not  material.    Hodge  v.  Smith,  326 

Police  Poweb.  See  Animals,  7.  CJonstitutional  Law.  Injunc- 
tions. 

PooB  Pebsons.    See  Costs,  6-8.    Paupebs. 

PoptTLATioN.    See  Constitutional  Law,  1-4. 

Possession.  See  Limitation  of  Actions,  7-10.  Quibtino  Title,  2. 
Vbndob  and  Pubchaseb. 

PovEBTT.    See  Costs,  6-8.    Paupebs. 

Pbejudice.    See  Venie. 

Pbesumptions.  See  Assault,  3,  4.  Bills  and  Notes,  8.  Costs, 
4,  5.  Deeds.  Evidence,  5,  16.  Highways,  4.  6  (4).  Insub- 
ANCE,  12.    Limitation  of  Actions,  3,  9,  10. 
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PsncA  Facib  Byidencb.    See  Abbault,  8,  4.    Bills  and  Notba,  8,  9. 

iNSUBAlfCB,  9. 

Principal  and  Agent.  See  False  Imprisonment.  Husband  and 
Wife.  Insurance,  4,  5.  Payment,  2.  Sales,  17,  18.  Trusts 
AND  Trustees,  1.    Witnesses,  2,  3. 

Principal  and  Surety.    See  Appeal,  27.    Guaranty. 

Privity.    See  Limitation  of  Actions,  8. 

Probable  Cause.    See  Malicious  Prosecution,  1,  2. 

PROCESS. 

Substituted  service:  Appearance:  Waiver. 

1.  In  an  action  planted  in  equity,  demanding  cancellation  of  notes 

upon  the  ground  of  fraud,  there  was  substituted  service,  but  the 
defendants  appeared  in  the  action  and  answered  generally,  de- 
nying the  fraud  and  insisting  upon  Uie  validity  of  the  notes. 
With  such  answer  defendants  appeared  at  the  trial  and  litigated 
all  the  Issues  thus  raised.  Held,  that  the  court  was  thereby 
given  jurisdiction  of  the  defendants  personally,  and  was  em- 
powered to  render  whatever  personal  Judgment  was  warranted 
by  the  facts  and  circumstances  adduced  witJiin  the  litigated  is- 
sues of  the  cause.    Luetzke  v.  Roberts,  97 

2.  The  effect  of  such  appearance  was  to  waive  the  want  of  personal 

Jurisdiction  under  substituted  service,  and  operated  to  confer 
Jurisdiction  as  to  defendants,  and  thus  to  change  the  character 
of  the  proceeding  from  one  in  rem  to  one  in  personam.       Ibid. 

Promissory  Notes.    See  Bills  and  Notes.    Corporations,  11-14. 

Promoters.    See  Fraud,  2,  3. 

Proofs  of  Loss.    See  Insurance,  8-10,  12. 

Proper  Party.    See  Parties,  1. 

Provisional  Remedy.    See  Discovery,  1,  2. 

Proximate  Cause.  See  Master  and  Servant,  6,  6.  Neglioenoe. 
Railroads,  7,  8.    Street  Railways,  5.    Trial,  11,  19,  20. 

Public  Improvements.  See  Mxh^cipal  Corporations,  1-8.  Par- 
ties, 1. 

PuBUC  Interests.    See  Highways,  4. 

Public  Policy.  See  Constitutional  Law,  2.  Corporations.  20. 
Evidence,  9.    Patents,  4. 

Public  Record.    See  Pleading,  2. 

QuAfiHiNG.    See  Certiorari,  4. 

•Quia  Timet.    See  Quieting  Title,  2. 

QUIETING  TITLE. 
See  Equity,  1.    Tax  Titles,  2. 

1.  One  who  has  sold  and  warranted  the  title  to  realty  may  maintain 

judicial  proceedings  to  remove  a  cloud  on  such  title  or  to  pre- 
vent a  cloud  thereon.    Jackson  Milling  Oo,  v.  Scott,  267 

2.  Where  a  court  of  equity  grants  relief  upon  the  principle  of  quia 

timet,  thus  preventing  any  vexatious  or  wrongful  use  of  agree- 
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ments  which  are  in  fact  conditions  subsequent*  and  romoying 
them  as  a  cloud  upon  the  title,  it  is  immaterial  whether  or  not 
the  plaintiff  is  in  possession  of  the  premises.    Mash  v.  Bloom, 

see 

RAILROADS. 
See  Street  Railways. 

Operation:  BignaU,    See  Railboads,  9. 

1.  In  the  absence  of  statutory  regulation,. employees  of  a  railroad 

company  are  not  required  to  signal  by  whistle  or  otherwise 
merely  because  the  train  is  rounding  a  curve.    Vaundry  v.  Chi- 
cago d  N.  W.  R.  Co.  233 
Injuries  to  passengers. 

2.  On  an  issue  as  to  whether  an  illness  suffered  by  plaintiff  had 

been  aggravated  by  his  being  carried  by  his  station  on  defend- 
ant's train  (he  thereafter  having  become  permanently  para- 
lyzed), it  is  not  error  to  take  the  opinion  of  physicians  as  to 
plaintiff's  condition  and  to  state  the  progress  of  his  illness  to 
the  time  he  was  carried  by  his  station,  without  including  his 
condition  from  that  time  to  the  time  he  became  permanently 
paralyzed,  where  the  opinion  asked  for  was  based  on  a  series 
of  facts  understood  and  relied  upon  as  descriptive  and  symptom- 
atic of  brain  lesion  and  cerebral  hemorrhage,  and  said  to  be 
known  and  relied  upon  in  medical  science.  Nelson  v.  Chicago 
d  N,  W.  R.  Co.  214 

3.  In  such  case  testimony  of  the  physicians  that  the  facts  proven 

showed  a  stoppage  of  the  hemorrhage  causing  the  paralysis  on 
the  day  plaintiff  was  carried  by  his  station  and  a  renewal  there- 
after, under  the  evidence,  stated  in  the  opinion,  is  held  not  to 
be  wholly  Incredible  or  conjectural  and  is  within  the  field  of 
opinion  evidence.  Ibid. 

4.  In  such  case  testimony  of  the  physicians  as  to  plaintiff's  condi- 

tion after  he  had  been  carried  by  his  station  and  up  to  the  time 
his  attending  physician  saw  him  is  held  competent  Ibid. 

5.  In  such  case  a  verdict  in  favor  of  plaintiff  is  held  to  be  supported 

by  evidence  tending  to  show  that  plaintiff  was  injured  by  de- 
fendant's negligence  in  carrying  plaintiff  by  his  station.       Ibid. 

6.  Where  a  passenger,  unknown  to  himself,  was  in  fact  suffering 

from  a  brain  lesion  accompanied  by  cerebral  hemorrhage  when 
he"  was  carried  by  his  railroad  station,  failure  to  seek  medical 
advice  and  assistance  at  the  place  he  left  the  train  and  walking 
around  while  waiting  for  the  train  which  took  him  home  do 
not  show  contributory  negligence  as  matter  of  law,  and  that 
question  was  properly  submitted  to  the  jury.  Ibid. 

7.  In  an  action  against  a  railroad  company  by  a  passenger  suffering 

from  Incipient  paralysis  who  was  carried  by  his  station  and 
thereby  the  disease  was  so  aggravated  that  complete  paralysis 
ensued,  the  court  submitted  without  comment  or  explanation  a 
question  of  the  special  verdict  Inquiring  whether  the  aggrava- 
tion of  plaintiff's  condition  was  the  natural  and  probable  result 
of  defendant's  negligence,  and  then  proceeded  to  read  a  ques- 
tion inquiring  whether  defendant  ought  to  have  anticipated 
some  injury  from  its  acts.  Thereupon  the  court  instructed  the 
Jury  as  stated  in  the  opinion.    Held,  that  thereby  the  court  con- 
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fused  the  ideas  of  proximate  cauBe  embodied  in  the  questions 
of  the  special  verdict,  and  failed  to  observe  the  distinction  be- 
tween the  two  elements  as  there  set  out.  IMd. 

8.  In  such  case  the  error  is  held  not  prejudicial,  since  under  the 

facts  found  by  the  jury  reasonable  anticipation  of  injury  was 
the  only  element  necessary  to  establish  liability,  and  under  the 
evidence,  stated  in  the  opinion,  the  court  should  have  held,  as 
matter  of  law,  that  the  fact  of  anticipation  was  established. 

Ihid, 
Injuries  to  employees:  Bectionmen. 

9.  Under  the  evidence,  stated  in  the  opinion,  a  railroad  sectionman, 

sent  to  place  a  flag  to  warn  trains  to  slow  down  as  they  ap- 
proached the  place  where  other  sectionmen  were  working,  is 
held  to  have  assumed  the  risk  of  his  own  safety  from  an  extra 
train  running  over  the  tracks  without  notice  or  warning  except 
such  as  resulted  incidentally  from  the  ordinary  noises  of  the 
train,  including  such  bell  and  whistle  signals  as  were  cus- 
tomary.   Vaundry  v.  Chicago  d  N.  W.  R,  Co,  233 

10.  Where  a  railroad  sectionman,  in  the  discharge  of  his  duty,  was 

killed  while  moving  toward  an  approaching  train  of  which 
there  was  an  unobstructed  view  for  600  or  800  feet  ahead  of 
him,  the  deceased  was  held  guilty  of  contributory  negligence 
precluding  recovery,  even  if  there  was  negligence  on  the  part 
of  the  railroad  company.  Ihid. 

11.  In  an  action  for  personal  injuries  to  a  sectionman  while  engaged 

in  lifting  a  handcar  from  the  track,  questions  as  to  the  credi- 
bility of  plaintifTs  testimony  as  to  the  conduct  of  the  foreman 
in  lifting  the  handcar  so  as  to  precipitate  the  whole  weight 
thereof  upon  the  plaintiff,  as  to  whether  the  action  of  the  fore- 
man was  that  customarily  adopted,  and  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence,  are  held  to  be  governed 
by  the  well-established  rule  that,  under  circumstances  of  mere 
conflict  of  credible  testimony  of  witnesses,  the  supreme  court 
should  not  and  will  not  overrule  the  conclusions  of  the  Jury 
and  the  trial  court.    Hardt  v,  Chicago,  M,  &  8t.  P.  R.  Co,     512 

12.  In  such  case  the  method  of  removing  the  handcar  described  by 

the  plaintiff,  and  stated  in  the  opinion,  is  held  to  present  no 
question  of  physical  impossibility.  Ihid, 

13.  In  such  case,  on  the  evidence,  stated  in  the  opinion,  it  is  held 

that  it  could  not  be  said  as  matter  of  law  that  plaintiff,  stand- 
ing in  front  of  the  handcar,  as  he  did,  to  control  the  front  end 
of  it,  was  guilty  of  negligence  where  he  had  no  reason  to  an- 
ticipate the  result  causing  his  injury,  nor  that  he  assumed  the 
risk.  Ihid, 

14.  Plaintiff,  who  was  injured  while  engaged  in  lifting  a  handcar 

from  the  track,  the  foreman  lifting  the  rear  of  the  car  and 
precipitating  it  down  and  upon  plaintiff,  testifled  that,  but  for 
slipperiness,  he  and  his  companion  could  probably  have  held 
the  car  notwithstanding  the  conduct  of  the  foreman.  Held, 
that  such  testimony  presented  a  case  of  an  existing  condition, 
in  the  face  of  which  acts  of  carelessness  were  likely  to  be  in- 
jurious, and  that  those  acts  should  be  held  to  be  the  legal  cause 
rather  than  the  slippery  condition  of  the  ground,  which  consti- 
tuted merely  one  of  the  surrounding  circumstances  and  condi- 
tions. Ihid, 
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8ame:  Hatsardt  peculiar  to  the  operation  of  railroads. 

16.  The  phrase  added  to  sec.  1816,  Stats.  1898,  by  ch.  448,  Laws  of 
1903,  "provided  that  such  injury  shall  arise  from  a  risk  or  haz- 
ard peculiar  to  the  operation  of  railroads,"  is  hardly  accurate, 
since  injuries  do  not  arise  from  hazards  or  risks,  but  from  acts 
or  events.    Bardt  v.  Chicago^  M.  d  Bt,  P.  R.  C6,  512 

16.  The  idea  intended  would  seem  to  be  more  clearly  expressed  by 

describing  the  injury  or  the  event  causing  it  as  within  such 
peculiar  risk  or  hazard.  Ihid, 

17.  The  transportation  of  men  and  materials  over  its  tracks  is  part 

of  the  "operation  of  railroads,"  and  none  the  less  so  because 
the  vehicle  is  a  handcar.  Ihid. 

18.  Plaintift,  while  engaged  with  another  sectlonman  and  the  section 

foreman  in  removing  a  handcar  from  the  track,  received  an  in- 
Jury  caused  by  the  section  foreman  raising  the  rear  end  of  the 
car,  thereby  causing  it  to  be  precipitated  upon  and  over  the 
plaintiff  down  a  steep  embankment.  Held  that,  while  the  ulti- 
mate purpose  of  plaintiff  and  his  fellows  was  to  repair  the  road- 
bed, they  were,  at  the  moment  of  the  injury,  engaged  in  the 
transportation  of  themselves,  their  handcar,  tools,  and  materi- 
als from  a  station  on  the  railway  to  the  place  of  their  proposed 
labor,  and  the  fact  that  they  had  reached  the  end  of  their  trip 
and  were  engaged  in  the  act  of  alighting  did  not  preclude  the 
view  that  they  were  still  in  the  course  of  such  transportation, 
which  could  not  be  considered  terminated  until  their  destina- 
tion was  completely  reached.  Ihid. 

19.  In  such  case  the  risk  of  injury  attending  the  hurried  removal  of 

the  handcar  at  an  inconvenient  and  dangerous  place  is  held  to 
be  peculiar  to  railroad  business.  Ihid. 

20.  In  such  case  the  trial  court  was  right  in  refusing  to  rule  that 

plaintiff  was  outside  the  protection  afforded  employees  of  rail- 
roads by  sec.  1816,  Stats.  1898,  as  amended  by  ch.  448,  Laws  of 
1903.  Ihid. 

Ratification.  See  Cobporations,  9.  Insubanox,  4,  5.  Husband 
AND  Wife,  3,  5. 

Reai,  Propbrtt.  See  Bankbuptot,  1-5.  Bound abies.  Ejectment. 
Equity.  Joint  Tenanot.  Gifts.  Husband  and  Wifb.  In- 
surance, 2-7.    Pabtnebship.    Quieting  Title.    Refobhation 

OF  iNSTRl^MENTS.     RELIGIOUS  SOCIETIES,  2-5,  7-11.     TbUSTS  AND 

Trustees,  4.    Vendob  and  Pubchaseb. 

Rx-assessment.    See  Municipal  Ck>BPORATioNS,  2-7. 

Recitals.  See  Appeal,  5.  Evidence,  6,  7.  Vendor  and  Pur- 
chaser, 2.    Wills,  3. 

Records.    See  Pleading,  2. 

Re-entry.    See  Equity,  4. 

Refebence.    See  Appeal,  1. 

REFORMATION  OF  INSTRUMENTS. 

1.  In  an  action  to  reform  a  deed  the  evidence,  stated  In  the  opinion, 
is  held  to  Justify  a  finding  that  a  mutual  mistake  was  made  as 
to  the  identity  of  the  tract  of  land  described  in  the  deed,  and 
that  the  deed  should  be  reformed  so  as  to  Include  that  pointed 
out  and  supposed  to  be  conveyed.    Scheuer  v.  Chloupek,         72 
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2.  In  an  actton  to  reform  a  deed  the  fact  that  the  land  was  a  home- 

stead occupied  by  the  grantor  and  his  wife  was  not  pleaded. 
On  the  trial  testimony  tending  to  show  such  fact  was  received 
subject  to  objection  as  to  its  competency,  relevancy,  and  admis- 
sibility under  the  pleadings.  No  application  to  amend  the  an- 
swer was  made  until  after  the  eyldence  had  been  closed  and 
the  facts  argued,  and  was  first  requested  nearly  three  months 
thereafter  in  defendant's  brief.  Held,  under  the  circumstances 
shown  in  the  record,  that  there  was  no  abuse  of  discretion  in 
refusing  leave  to  amend.  Ibid, 

3.  In  an  action  against  the  grantor  and  his  wife  to  reform  a  deed 

the  grantor  died  pending  an  appeal.  After  Judgment  and  prior 
to  his  death  the  grantor  conveyed  all  his  title  and  Interest  in 
the  land  affected  to  his  wife.  It  was  contended,  on  appeal,  that 
the  wife  had  only  signed  the  deed  in  that  capacity,  that  she  had 
received  no  consideration  therefor,  and  that  the  law  would  not 
reform  the  deed  so  as  to  bar  her  dower  in  land  which  she  had 
never  conveyed  nor  agreed  to  convey,  and  for  which  she  had  re- 
ceived no  part  of  the  consideration.  Held  insufficient,  since  the 
record  showed  (1)  there  was  neither  pleading  nor  proof  that 
the  wife  had  received  no  part  of  the  consideration;  (2)  that  by 
accepting  the  deed  of  the  fee  the  wife's  inchoate  estate  in  dower 
was  merged  in  the  fee.  Ibid. 

RELIGIOUS  SOCIETIES. 

1.  Neither  seceding  members,  though  a  majority,  nor  any  majority 

of  a  religious  society,  no  matter  how  fully  invested  with  all 
corporate  powers,  have  a  right  to  divert  its  property  from  the 
uses  defined  and  limited  by  the  grant  of  such  property  to  it 
or  the  purposes  of  its  organization  as  regards  the  particular 
religious  faith  it  was  organized  to  promote.  Cape  v.  Plymouth 
Congregational  Church,  174 

2.  A  religious  society  holding  property  charged  with  a  trust  for  cer- 

tain purposes  cannot,  even  by  due  corporate  action,  divert  it  to 
other  and  inconsistent  uses;  and  when  such  use  is  for  the  pro- 
motion of  the  doctrine  and  discipline  of  some  particular  de- 
nomination, courts  will  prevent  diversion  to  the  support  of  a 
difTerent  and  inconsistent  one,  if  even  a  single  individual  le- 
gally interested  objects.  Ibid. 

3.  Where  a  deed  of  lands  gave  to  trustees  the  right  to  appoint,  not 

an  individual  corporation  or  society,  but  some  religious  denom- 
ination, to  exercise  ecclesiastical  control  over  the  premises, 
viz.,  the  occupation  for  religious  services  on  Sundays  and  Wed- 
nesday evenings,  an  appointment  of  a  designated  religious  de- 
nomination necessarily  implies  a  limitation  of  such  use  to  the 
doctrines  and  purposes  of  that  denomination.  Ibid, 

4.  Under  a  deed  to  trustees  authorizing  the  appointment  of  some 

religious  society  to  exercise  ecclesiastical  possession  over  church 
premises,  the  trustees  made  appointment  to  the  Primitive  Meth- 
odist Society,  which  was  a  subordinate  member  of,  and  subject 
to  the  discipline  and  regulations  of,  a  conference,  a  synodical 
religious  organization.  Held,  that  the  use  of  the  property  in 
question  was  restricted  to  a  society  subject  to  the  discipline 
and  supporting  the  doctrine  of  the  Primitive  Methodist  de- 
nomination. Ibid. 
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5.  In  such  case,  where  the  Prlmitiye  Methodist  Society  repudiated 

submission  to  the  synodical  head  of  the  Primitive  Methodist 
Church,  and  set  itself  up  as  the  supreme  authority  over  its 
own  aftairs  and  over  its  members  in  matters  religious  and 
secular,  such  action  is  held  to  be  a  departure  from  the  use 
and  purpose  for  which  the  possession  of  the  property  in  ques- 
tion was  originally  conferred  on  the  society  and  the  use  to 
which  the  property  was  limited.  Ibid. 

6.  To  constitute  one  a  member  of  a  church,  or  an  individual  society 

a  member  of  a  general  synodical  organization,  at  least  two 
things  are  essential:  a  profession  of  the  accepted  faith  and  a 
submission  to  its  government*  IMd. 

7.  In  view  of  the  remoteness  of  the  transactions,  stated  in  the  opin- 

ion, and  the  absence  of  any  prescribed  form  by  which  trustees 
were  to  make  appointment,  a  showing  of  long  occupation,  repu- 
tation, and  apparent  approval  were  sufficient,  and,  in  the  ab- 
sence of  anything  in  conflict,  established  a  legal  and  proper 
appointment  Ibid, 

8.  A  resolution  of  the  general  conference  of  the  Primitive  Methodist 

Church,  stated  in  the  opinion,  is  held  not  to  have  become  a 
part  of  the  discipline  of  the  church,  or  open  to  construction  as 
a  consent,  approval,  or  authorization  of  any  withdrawal  what- 
ever from  the  general  conference.  Ibid, 

9.  Under  a  deed  to  trustees  with  power  to  appoint  some  religious 

denomination  to  exercise  the  ecclesiastical  possession  over  the 
granted  premises  and  with  power  to  make  another  appointment 
should  the  appointee  "withdraw  its  services,"  a  second  appoint- 
ment vests  in  the  appointee  the  right  to  the  possession  and  use 
of  the  premises  until  It  in  turn  withdraws  its  services.      Ibid. 

10.  Where  a  religious  society  was  entitled  to  the  use  of  certain 

church  property  until  it  withdrew  its  services,  and,  having  been 
supplanted  by  another  society,  was  strenuous  in  its  efforts  to 
regain  possession  for  the  purpose  of  conducting  its  services, 
failure  to  maintain  religious  services  in  the  church'  is  held  not 
to  be  a  withdrawal  of  such  services.  Ibid, 

11.  Where  a  religious  society,  only  entitled  to  a  limited  use  and  pos- 

session of  a  church  edifice,  recovers' judgment  establishing  its 
right  to  possession,  the  Judgment  should  only  establish  its 
right  to  such  limited  possession  and  use.  Ibid. 

REMAINDERS. 

1.  Under  ch.  300,  Laws  of  1899,  authorizing  a  sale  of  future  con- 

tingent interests  in  land  in  all  cases  wherein  the  court  may 
find  a  sale  to  be  substantially  promotive  of  the  interests  of  the 
parties,  it  was  not  intended  to  confer  upon  courts  powers  addi- 
tional to  those  theretofore  exercised  for  the  sale  of  interests  in 
lands,  but  to  prescribe  a  procedure  to  effect  such  sales;  and 
hence  Interests  in  remainder  belonging  to  the  children  of  a 
devisee  for  life,  or,  should  he  die  without  issue,  to  testator's 
children  or  their  Issue,  cannot  be  ordered  sold  In  such  a  way 
as  will  result  In  a  complete  separation  of  such  remainder  from 
the  life  estate.    In  re  Kingston's  Estate,  560 

2.  In  such  case.  If  some  disposition  of  an  interest  in  the  estate  must 

be  made  for  the  purpose  of  obtaining  funds  to  discharge  liens 
and  claims  created  against  it  by  the  testator,  and  for  its  preser- 
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vation,  it  is  proper  to  raise  the  necessary  sums  by  mortgage 
or  by  a  sale  of  part  or  all  of  the  estate,  and  to  appropriate  so 
much  of  the  proceeds  as  may  be  required  to  free  it  from  such 
liens  or  claims  to  that  purpose,  the  remainder  to  be  kept  in 
lieu  of  the  real  estate  and  held  for  the  use  and  benefit  of  the 
parties  as  intended  by  the  testator  in  his  devise  of  the  real 
estate.  I^id. 

Repbesentations.    See  Inbubakce,  2. 

Res  Adjudicata.    See  Appeal,  23. 

Rescission.  See  Corporations,  10.  Sales,  2-7,  11-13,  20-22.  Trial, 
3,  4,  21. 

Resulting  Trusts.    See  Trusts  and  Trustees,  4. 

Return.    See  Sales,  2,  6,  14. 

Revocation  of  license.    See  Intoxicating  Liquors,  1,  2,  5,  6. 

Revolver.    See  Assault,  1-3.    Robbery,  2,  6. 

Rivers.    See  Injunction.    Navigable  Waters. 

Road  Machines.    See  Highways,  8,  10. 

ROBBERY. 
See  Insurance,  1G. 

1.  In  a  criminal  prosecution  for  an  assault  with  intent  to  rob,  the 

evidence,  stated  in  the  opinion,  is  held  to  sustain  a  verdict  of 
guilty.    Lipscomb  v.  States  23S 

2.  The  elements  of  the  crime  at  which  sec.  4375,  $tats.  1898,  is  di- 

rected are:  (1)  assault;  (2)  actual  robbery;  (3)  being  armed 
with  a  dangerous  weapon;  and  (4)  intent,  if  resisted,  to  kill  or 
maim,  or,  in  lieu  of  this  intent,  actual  wounding  or  striking. 
Hence  an  information  charging  that  the  defendant  feloniously 
assaulted  the  complaining  witness  and  put  him  in  fear  and  ac- 
tually robbed  him,  specifying  an  amount,  the  defendant  being 
armed  with  a  dangerous  weapon,  to  wit,  a  revolver,  wholly 
omits  the  fourth  element  and  does  not  charge  the  crime  defined 
by  that  section.  Ibid* 

3.  Such  information  does,  however,  charge  the  crime  defined  by 

sec.  4376,  Stats.  1898.  Ibid. 

4.  Although  such  information  charged  actual  robbery  instead  of  in- 

tent and  was  followed  by  a  verdict  of  guilty,  there  is  no  preju- 
dicial variance  between  the  statute,  the  information,  and  the 
verdict,  since,  while  the  information  charged  more  than  the 
statute  required,  it  in  legal  effect  charged  also  all  that  the  stat- 
ute and  verdict  covered.  .  Ibid. 

5.  In  a  criminal  prosecution  for  assault  with  intent  to  rob  being 

armed  with  a  dangerous  weapon,  the  court  stated  in  its  charge 
that  no  one  had  given  any  testimony  upon  the  question  whether 
the  defendant  was  armed  at  a  specified  time  and  place.  Held, 
that  testimony  of  the  defendant  that  he  had  no  revolver  on  the 
night  in  question  did  not  render  such  statement  erroneous, 
since  the  Jury  must  have  understood  the  charge  as  referring 
to  absence  of  specific  testimony,  and  not  that  defendant's  testi- 
mony was  untrue  or  not  to  be  considered.  Ibid. 

6.  In  a  criminal  prosecution  for  an  assault  with  intent  to  rob  being 

armed  with  a  dangerous  weapon,  there  was  no  direct  proof  that 
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the  reTolYer  was  loaded,  and  ingtructions  to  the  Jury,  stated  la 
the  opinion,  are  J^eld  erroneous  in  omitting  any  proper  instruc- 
tion as  to  what  constituted  a  dangerous  weapon,  and  in  stating 
that  if  the  revolver,  as  used,  was  the  means  hy  which  the  com- 
plaining witness  was  compelled  to  submit  to  the  robbery,  it  was 
thereby  shown  to  be  a  dangerous  weapon*  Ibid. 

RULES  OP  CX)URT. 

See  Appeal,  7.    Trial,  9. 

A  rule  of  court  in  order  to  be  valid  must  be  reasonable.    Odegard 
V.  North  Wis,  L.  Co,  659 

Circuit  Court  Rule  XI,  sec.  1  (Motions),  487. 
Circuit  Court  Rule  XXII,  sec.  3  (Argument),  187, 
Supreme  Court  Rule  46  (Service  of  briefs),  638. 

Salaries.    See  Corporations,  8-10,  20,  21. 

SALBS. 

Requisites    and   validity    in   general.     See    Corporations,    15-19. 
Patents. 

Same:  Parties  in  interest. 

1.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  breach  of  warranty  it  appeared,  among  other  things, 
that  plaintiff  and  B.,  as  surety,  signed  a  written  order  upon  de- 
fendant for  the  engine;  that  such  order  directed  defendant  to 
furnish  the  engine  to  the  signers  of  the  order  in  care  of  W.  & 
T.,  agents  at  M.;  that  such  order  contained  the  terms  of  sale 
and  warranty,  and  that  the  order  was  accepted  by  defendant 
and  the  engine  delivered  through  W.  ft  T.    Held: 

(1)  When  the  order  was  accepted  the  contract  between  plaint- 
iif  and  defendant  was  closed. 

(2)  The  contract  was  with  defendant  and  not  with  W.  ft  T. 

(3)  Plaintiff  was  the  real  party  in  interest  Kohl  v.  Bradley, 
Clark  d  Co,  301 

Rescission  6y  seller:  Failure  to  return:  Damages. 

2.  A  buyer,  having  received  goods  ordered  accompanied  by  an  in- 

voice, objected  to  the  price  and  sent  his  check  to  the  seller  for 
the  amount  he  claimed  to  be  a  fair  price.  The  seller  immedi- 
ately replied  insisting  on  the  price  named  in  the  invoice,  but 
gave  the  buyer  the  option  to  keep  the  goods  at  the  demanded 
price  or  to  redeliver  the  goods  to  the  seller  at  once.  The  buyer 
thereupon  requested  the  return  of  his  check,  which  was  re- 
turned, but  failed  to  redeliver  the  goods.    Held: 

(1)  The  return  of  the  check  was  a  sufficient  consideration 
for  the  promise  of  the  buyer  to  redeliver  the  goods. 

(2)  The  inponsistent  conduct  of  the  buyer  in  retaining  and 
using  the  goods  gave  the  seller  the  right  to  elect  to  hold  the 
buyer  on  an  implied  contract  to  pay  the  demanded  price,  or  to 
stand  on  the  contract  to  return  the  goods  and  to  recover  its 
damages  instead  of  the  demanded  price.  American  Foundry 
and  Furnace  Co,  v.  Settergren,  338 

3.  In  such  case,  the  seller  having  elected  to  ^tand  on  the  contract 

to  return  the  goods,  its  damages,  in  the  absence  of  peculiar  cir- 
cumstances, were  the  market  value  of  the  goods.  Ibid. 
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4.  In  such  oase  the  election  of  the  seller  opens  the  door  to  the  hnyer 

to  offer  proof  in  negation  of  the  damages  claimed,  and,  there 
being  conflict  of  evidence  npon  that  subject,  it  was  held  that 
the  verdict  of  the  jnry  could  not  be  set  aside  on  appeaL     IMd. 

RescUtUm  lyy  Jhiyer.    See  Saijbs,  11-13,  20,  22.    Tbial,  21. 

5.  In  an  action  to  recover  the  price  of  an  engine  it  appeared,  among 

other  things,  that  plaintiff  had  refused  to  accept  the  engine 
and  rescinded  the  contract  as  soon  as  he  discovered  that  the 
engine  was  not  in  compliance  with  the  warranty  under  which  It 
had  been  sold.  Held,  that  plaintiff  was  within  his  rights,  and 
that  defendant  could  not  avoid  the  rescission  on  the  ground 
that  the  contract  was  executed.    Kohl  v,  Bradley,  Clark  d  Co. 

801 

6.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  a  breach  of  warranty,  it  appeared,  among  other 
things,  that  the  plaintiff  returned  the  engine  to  defendant's 
agents  through  whom  the  sale  had  been  made.  The  defense 
as  to  the  sufficiency  of  the  return  was  not  based  upon  the  fail- 
ure to  return  to  the  proper  place,  but  the  right  to  return  at  all. 
Held,  under  the  evidence,  stated  in  the  opinion,  that  the  re- 
turn to  the  agents  was  sufficient.  Il)id, 

7.  In  such  case  there  could  be  no  waiver  of  the  breach  of  warranty 

predicated  on  failure  to  render  friendly  assistance  and  co-oper- 
ation and  opportunity  for  a  test,  where,  at  the  time  the  test 
was  proffered,  the  sale  had  already  been  rescin^'ed  and  the 
engine  returned,  and  the  jury  found  that  the  test  had  not  been 
seasonably  proffered.  Ibid. 

Performance  of  contract:  Defects:  Waiver,    See  Damages,  4,  5. 

8.  Where  articles  required  by  contract  to  be  of  a  particular  charac- 

ter are  shipped  to  the  executory  vendee  as  the  proper  kind  and 
received  by  the  latter  without  notice  being  given  to  the  vendor, 
within  a  reasonable  time  thereafter,  that  the  articles  will  not 
be  accepted  as  satisfying  the  contract,  all  defects  discoverable 
by  reasonable  attention  to  the  matter  are  waived.  Forster, 
Waterhury  Co.  v.  F.  MacKinnon  Mfg.  Co.  281 

9.  Where  the  manufacturer  and  seller  of  iron  castings  was  to  de- 

liver in  Instalments,  and  after  two  shipments  the  buyer  made 
complaint  of  defects,  and  In  order  to  remedy  such  defects  the 
patterns  were  changed  and  Improved,  and  thereafter  shipments 
were  regularly  made  during  an  interval  of  about  six  months 
without  definite  notice  of  defects  until  after  all  shipments  were 
substantially  completed,  the  court  is  warranted  in  holding  as 
matter  of  law  that  such  defects,  as  to  the  castings  made  after 
the  patterns  were  improved,  were  waived.  Ibid. 

10.  In  such  case,  under  the  evidence,  stated  in  the  opinion,  the  al- 

leged defects  are  held  not  to  be  so  serious  as  to  render  the  cast- 
ings not  good  and  suitable  within  the  calls  of  the  contract 
under  which  they  were  furnished.  Ibid, 

Warranty:  Breach,    See  Trial,  3,  4,  21. 

11.  In  an  action  for  the  price  of  a  traction  engine  defendant  counter- 

claimed,  alleging  breaches  of  warranty.  It  appeared  from  the 
contract  set  out  in  a  counterclaim  that,  if  the  defendant  failed 
to  settle  for  the  engine  as  provided  in  the  contract,  the  war- 
ranty became  void.  Held,  that  an  allegation  of  the  counter- 
-claim that  defendant  never  refused  to  make  settlement  for  th? 


760  INDEX.  [180 


engine  was  a  verity  <m  an  appeal  from  an  order  oyerruling  a  de- 
murrer to  the  counterclaim,  and  rendered  unnecessary  consid- 
eration of  the  question  whether  defendaat  was  bound  to  make 
settlement  if  demanded.    Lindsay  v.  Fricke,  107 

12.  In  an  action  for  the  price  of  a  traction  engine  an  allegation  of  a. 

counterclaim  that  there  was  a  breach  of  a  special  warranty  en- 
titling the  defendant  to  damages  is  not  inconsistent  with  con- 
tract provisions  to  the  effect  that  all  warranties  should  be  void 
if  the  engine  was  not  settled  for,  where  the  counterclaim  avers 
that  the  defendant  never  refused  to  make  settlement         Ibid, 

13.  A  contract  for  the  sale  of  a  traction  engine  contained  a  special 

warranty  as  to  its  capacity,  and  also  a  general  warranty  re- 
specting material  and  construction  which  made  no  mention  of 
capacity,  and  was  followed  by  provisions  that  notice  of  the  fail- 
%  ure  of  the  engine  to  fill  "this**  warranty  should  be  given  the 
seller,  and  that  continued  possession  by  the  buyer  for  ten  days 
should  be  conclusive  evidence  of  the  fulfilment  of  the  warranty. 
Held,  that  the  provisions  as  to  notice  and  the  effect  of  retaining 
the  engine  had  no  reference  to  the  special  warranty.  IJ>id. 

14.  In  an  action  for  the  price  of  a  stallion  transferred  by  a  formal 

bill  of  sale  containing  a  special  warranty  and  a  stipulation  that, 
on  failure  of  the  warranty,  plaintiffs  would  furnish  another  stal- 
lion of  equal  quality  in  exchange  upon  the  return  of  the  stallion 
in  question,  there  was  interposed  an  answer  alleging  breach  of 
warranty  and  of  fraud  in  the  sale,  but  there  was  neither  plead- 
ing nor  proof  that  the  stallion  had  ever  been  returned  or  that 
defendants  had  ever  offered  to  return  it  Held,  that  the  trial 
court  rightly  ruled  that  the  question  of  fraud  was  not  in  the 
case.    Dunham  v.  Salmon,  164 

15.  In  such  case  no  breach  of  the  written  warranty  was  shown, 

since  it  only  bound  the  plaintiffs  to  furnish  another  stallion 
upon  condition  of  the  return  of  the  one  sold.      ^  Ibid. 

16.  In  an  action  on  a  joint  and  several  note  given  by  numerous  de- 

fendants for  the  purchase  price  of  a  stallion,  there  was  pleaded 
a  breach  of  warranty.  There  was  evidence  of  a  special  written 
warranty  which  had  not  been  breached  because  of  failure  of  de- 
fendants to  comply  with  its  conditions,  and  there  was  also  an 
attempt  to  prove  an  oral  warranty  by  the  plaintiffs'  agent  The 
jury  found  the  making  of  such  oral  warranty  and  its  breach. 
Held,  that  the  Jury's  findings  were  not  justified  in  the  absence 
of  proof  that  the  oral  warranty  was  made  to  each  one  of  the 
defendants.  Ibid. 

17.  In  such  case,  even  though  the  evidence  tended  to  show  that  the 

agent  made  such  oral  warranty  to  each  and  all  of  the  defend- 
ants, the  defendants  could  not  succeed  without  showing  that 
the  agent  had  express  authority  from  his  principal  to  make 
such  warranty,  or  that  such  sales  were  usually  attended  with 
such  a  warranty.  ibid. 

IS.  Where  several  subscribers  in  buying  a  stallion  understood  that 
the  talks  each  had  with  the  agent  of  the  sellers  were  merely 
tentative,  that  the  transaction  was  only  to  be  consummated 
after  the  required  number  of  subscribers  had  been  obtained, 
and  then  only  with  a  voluntary  association  of  all  subscribers 
then  to  be  formed,  a  written  warranty  given  at  that  meeting 
supersedes  any  oral  promise  of  warranty  made  to  Individual 
subscribers.  Ibid. 
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19.  In  an  action  for  the  price  of  a  stallion,  -where  no  warranty  is 

claimed  as  to  the  quality  of  the  colts  gotten  by  the  horse,  testi- 
mony that  the  colts  gotten  by  him  were  defective  is  Immaterial. 

Ibid. 

20.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  a  breach  of  warranty,  the  evidence,  stated  in  the 
opinion,  is  held  to  support  a  verdict  that  the  engine  did  not 
comply  with  the  warranty.    Kohl  v.  Bradley,  Clark  d  Co.       301 

21.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  a  breach  of  warranty,  the  court  submitted  to  the 
jury  questions  whether  an  expert,  sent  thirteen  days  after  no- 
tice by  the  buyer  of  the  defective  condition  of  the  engine,  was 
sent  within  a  reasonable  time;  whether  the  engine  complied 
with  the  warranty;  and  whether  within  a  reasonable  time  there- 
after the  defendant  remedied  the  defects  or  offered  to  do  so. 
Held,  there  being  credible  evidence  to  support  findings  in  plaint- 
iff's favor,  that  such  findings  should  not  be  disturbed.  Ibid. 
Same:  Notice  of  defects. 

22.  In  an  ^action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  a  breach  of  warranty,  a  notice  to  the  seller  specify- 
ing defects,  stated  in  the  opinion,  is  held  to  have  been  suffi- 
cient   Kohl  V,  Bradley,  Clark  d  Co.  301 

Saloons.    See  Intoxicating  Liquors. 

S€APF0Li>s.    See  Damages,  9.    Master  and  Servant,  4,  11. 

Schedule  of  claims.    See  Bankruptcy,  7. 

Section  Ck>RNERS.    See  Boundaries,  2,  3. 

Sectionmen.    See  Railroads,  14,  18, 19. 

Servants.  See  False  Imfrisonicent.  Master  and  Servant. 
Trial,  18,  19. 

Service  of  Process.    See  Process. 

SETOFF  AND  COUNTERCLAIM. 
See  Fraud,  4. 

1.  Defendants  negotiated  for  the  purchase  of  a  part  interest  in  a 

manufacturing  plant,  of  which  plaintiff  and  M.  were  each  a 
one-fourth  owner.  Plaintiff  made  sale  of  one  half  of  his  one 
fourth  through  M.  as  his  agent.  Plaintiff  and  M.  each  took  a 
separate  note  for  the  consideration.  Held,  under  these  cir- 
cumstances, if  defendants  had  a  valid  claim  for  partial  failure 
of  consideration,  they  could  counterclaim  for  a  proportionate 
amount  of  damages  in  a  suit  by  plaintiff  on  his  note,  although 
M.  was  not  a  party  to  the  suit.    Steckbauer  v.  Leykom,         438 

2.  In  such  case,  under  the  evidence,  stated  in  the  opinion,  there  was 

established  a  partial  failure  of  consideration  and  a  defense  pro 
tanto,  properly  enforceable  by  way  of  counterclaim  in  an  act  on 
on  the  note,  and  the  fact  that  misstatements,  also  stated  in  the 
opinion,  were  not  made  wilfully  did  not  affect  the  defendants' 
righte.  Ibid, 

3.  The  statements  in  the  Inventory  being  in  fact  untrue,  although 

the  party  making  them  at  the  time  believed  them  to  be  true, 
were  a  legal  wrong  for  which  relief  should  be  awarded,  upon 
the  ground  that  the  party  making  them  must  be  held  to  respond 
for  the  injury  done  in  assuming  to  know  and  to  represent  as 
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facts  things  whlQh  did  not  actually  exist,  but  upon  which  the 
other  party  relied  to  his  damage  in  making  the  purchase.  Ibid, 

SxTTLEicENT.  See  Accord  ai7d  Satisfaction.  CoicPBOiasE  Ajn> 
Settlement.  Corporations,  4-6.  Executors  and  Adminis- 
trators, 2,  5,  6.    Sales,  11, 12. 

Sbterance.    See  Joint  Tenancy,  6. 

SiWERS.    See  Municipal  Orporations,  9-11. 

Shares  of  Stock.    See  €k)RPORATiONS,  1-3,  23. 

Signals.    See  Railroads,  1,  9,  10. 

Signatures.    See  Bills  and  Notes,  1-4. 

SncPLX  Tools.    See  Master  and  Servant,  $-10. 

Special  Verdict.  See  Appeal,  24.  Master  and  Servant,  (J,  7.  Mu- 
nicipal Corporations,  10.    Railroads,  7,  5.    Trial,  20,  24-28. 

Statute  of  Frauds.    See  Guaranty,  2.    Partnership,  8. 

Statute  of  Limitations.    See  Limitation  of  Actions. 

STATUTES. 

Constitutionality.    See  Constitutional  Law. 

Construction.  See  Appeal,  1,  27.  Constitutional  Law,  2-5.  Corpo- 
rations, 20,  22-26.  Costs,  1.  Damages,  2.  Discovery.  Eject- 
ment, 3.  Evidence,  1,  2,  5-7.  Executors  and  Admintstratohs, 
12.  Insurance,  1,  2.  Intoxicating  Liquors,  3,  6.  Guaranty, 
2.  Highways  1,  3,  7-10.  Joint  Tenancy,  6,  7.  Limitation  of 
Actions.  Mechanics'  Liens.  Municipal  Corporations.  2-7. 
Ne  Exeat,  2,  4,  6.  Officers,  2-5.  Parties,  2,  3.  Railroads, 
15,  16,  20.  Remainders,  1.  Robrery,  2,  3.  Tax  Titles.  Tele- 
phones. Trial,  8,  9,  32.  Trusts  and  Trustees,  4.  Venue.  , 
Wills,  2. 

Amendment.    See  Constitutional  Law,  5.    Mechanics'  Liens. 

Bupplementary.    See  Municipal  Corporations,  3. 

STATUTES  CITED,  Bra 
Constitution  of  Wisconsin.  Session  Laws  — <5on. 


Art.      I, 

sec.  1        -       - 

-    385 

1899. 

Ch. 

356,  sec 

.1676—24  -    tea 

'*    VII, 

**   8        .       - 

-    296 

1899. 

366    " 

1676-25   -    335 

"     XI, 

"3        -       - 

-    132 

1899. 

356     " 

1676—29   -    337 

1901. 

101  - 

_ 

660,  669 

Session  Laws. 

1901. 

152>  sec 

.1 

-    397 

18fin.  Ch. 

309  - 

-    397 

1901. 

340- 

- 

382,390 

18S.\     '*• 

309,  sees.  1,2- 

-    393 

1901. 

390  . 

- 

642,  646 

1882.     ** 

167  - 

382,  391 

1901. 

434- 

. 

642,646 

1895.     " 

212- 

-    401 

1903. 

14- 

. 

276-278 

1897.     " 

80  - 

537,  541 

19a'5. 

124- 

. 

642,646 

1899.     " 

83  -        -      123 

,  124,  128 

1903. 

276- 

. 

.    477 

1899.     " 

83,  sec.  2 

-    126 

1903. 

354  - 

. 

469,  477 

1899.     " 

300-        -        - 

560,562 

mys. 

448- 

236,  514 

516,  622 

1899.     ** 

307  -        - 

661.  674 

I9a5. 

282- 

. 

- 

660,669 

1899.     " 

361,  sec.  27     - 

642.646 

1905. 

501- 

- 

- 

-    477 

1899.     *' 

3o6     **    1675-16    -    333 

1905. 

505- 

. 

. 

533,535 

1899.     ** 

356    "    1676—22    -    334 

1905. 

506- 

- 

643 

646,647 
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STATUTES  CITED,  Era— con. 


MiLWATTKBB  ClTT  ChABTEB. 

Ch.      V,  sec.  21      -     479,481,482 

"    VTI,    "    10      -        .     480-483 

"    VII,    *'    11      -        -        -    483 

Revisbd  Statxjtbb  of  1878. 

Section  3069,  subd.  4     -       -    401 

Sections  3314-3347  (ch.  143)  -    540 

Section    3323  -        -       -    637, 641 

S.  &  B.  Anno.  Statutes. 
Sections  1187,  1188  -       -     393,  397 

Statutes  of  1898. 

ISection     977  -       -       -     294,297 

Sections   978,979    -        -     293-296 

Section     980  -        -       -     293-295 

Sections  1024,  1024a        -        -      71 

Section    1064  -       -     123,  124,  128 

1065  -        .        -    124,  128 

'*        1143  -        -        -  •  650,  655 

"        1165   -        ...    658 

Sections  1187,  1188  -     393,  397,  636 

"        1189,1189a         -        -    636 

Section  11896  -       -     633,  636,  637 

1210d.      469,477-479,483 

"        121 0«  -    469,470,477-9,483 

"        1210;i-        -     650,651,655 

"        12(>9   -        -        -     160,  162 

"        1283  -        -        -     159-162 

•«        1329a.        -        -    533,  535 

"        13476-        -       -    634,537 

««        1390   -        -        -        -    277 

Sections  14096-1409/i  (ch.  56a)  381- 

383 

Section   1409^-       -       -       -    383 

1482   -        -        -    276,  277 

"        1549   -        -        -        -    363 

"        1554   -        -        -     362,  363 

"        1558  -        -      358,361-368 

«•        1559   -        -        -        -    362 

"        17706-     432,433,642/646, 

647 

17706,  subd.  10  -        -    435 

"        1778  -        -        -     533,535 

"        1816   236,514,615,522,524 

Sections  1941—1  to  1941—13  48,  69, 

60 

Section   1945a-        -       -48,58,59 

Sections  2068,  2069  -        -       26,  29 

"   2076,  2081  -   -  311,  316 

Section  2294  -   -   -  447,451 

2305  ....  317 

"        2307,  subd.  2     -    606,506 

"        2340  ...        -      29 

"        2342   -        -        -        29,30 

«*        2441   -        -        .        -    574 

"        2586  -        ...    464 

Vol.  130  —  48 


Statutes  of  1898  —  con. 
Section   2610  -    468,470,475,479, 

484 
"  2625  -  -  -660,669 
"        2(556a-    468,  470,  476,  479, 

484 
"  2784  -  -  -  22,24 
2786  -  -  -  22-26 
"  2786  -  -  -  22,24 
'«  2815  -  ...  296 
"  2853  -  -  -  664,  683 
"  2863  -  -  166,  156,  640 
"        2883  -    469,476,479,484, 

65S 

"        2894  -        -        -        -    640 

"        3048   -        -        -        -    543 

*'        3069  -        -     279,  280,  424 

'*       3069,  subd.  1     -       -    398 

**        3070  -        -        -     398,  401 

3075   ....    397 

3077   -        -        -    393,  39ft 

**        8079   ....    372 

"        8087   -        ...    658 

"        3186   ....    659 

"        3237   ....    621 

Sections  3237-3239  -  595-7,618,624 

Section   3294   -        -        -        -    297 

Sections  3314-3347a(ch.  143)-    540 

Section   3323  -        -        -     537,  541 

8625  -       -        -       -    153 

3807   ....    426 

3840  -        -        -    117,  119 

Sections  3874,  3884  -        -       -429 

Section   4031    -        -        -     447,  451 

4082   -        -        -    264,  265 

"        4034  -        -    447,  451 

"        4069  ....    554 

"        4096   -        -        -     279,518 

Sections  4206-4252  (ch.  177)  -    508 

Section  4207   -        -        -    261,  263 

"        4210  -        -        -        -    262 

"        4213   -        -        -        -    261 

"        4222   -     455,508,510-513, 

617,  596,  661,  674 

"        4222,  subd.  6    454,455,674 

"        4222,      **     7      -    596,  621 

"        4226   -        -        -    596,  624 

*'        4231    -        ...    455 

**        4234   -        .     608,510,511 

"        4251    -        -        .    508,  511 

Sections  4255,  4256  -        -        -    647 

4375,  4376  -        -    238,  241 

Section  4378  -       -       -       -    243 

Sections  4658,  4659  -       -        -    365 

Section  4706  -        -        -        -    365 

Sections  4775-4816a  (ch.  195)    675 

Section  4971,  subd.  4     -     633,637 
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Stay.    See  Costs,  4,  8.    Judgments,  3. 

Stock  and    Stockholders.     See   Corpobations;   2-9,    11,   14,    23. 
Fraud,  1-8. 

STREET  RAILWAYS. 

Negligence:  Injuries  to  travelers. 

1.  A  motorman  In  charge  of  an  electric  car  is  required,  In  the  exer- 

cise of  ordinary  care,  to  keep  a  proper  lookout  as  to  the  tracks 
and  streets  upon  which  the  car  is  operated  to  avoid  collision 
with  persons  and  vehicles  on  the  street  Qlettler  v.  Sheboygan 
Light,  Power  d  R.  Co,  137 

2.  In  addition  to  the  duty  of  a  motorman  in  operating  and  manag- 

ing the  car  and  keeping  a  proper  lookout  along  the  track,  he 
must  observe  the  streets  adjacent  to  the  track  sufficiently  to 
enable  him  to  ascertain  whether  persons  are  approaching  or  are 
about  to  approach  the  track,  and,  if  such  persons  are  in  danger 
of  being  struck  by  the  car.  he  must  do  all  that  an  ordinarily 
careful  and  prudent  motorman  would  do  to  avoid  doing  injury 
to  such  persons.  Ibid. 

3.  The  foregoing  principles  require  a  motorman,  at  a  street  cross- 

ing, to  exercise  greater  care  than  between  crossings,  and  much 
more  care  in  case  of  very  young  children  approaching  the  track 
unconscious  of  an  approaching  car,  or  being  so  circumstanced 
as  to  suggest  a  probability  of  such  unconscious  approach,  than 
in  case  of  adults.  Ibid. 

4.  In  an  action  for  personal  injuries  received  by  a  child  four  and 

one-half  years  old  from  being  run  over  by  an  electric  car.  the 
evidence,  stated  In  the  opinion,  is  held  to  present  a  situation 
such  that  the  motorman  could  have  seen  the  plaintiff  approach- 
ing the  car  at  a  distance  sufficient  to  have  enabled  him,  by  the 
exercise  of  ordinary  care,  to  have  stopped  the  car  before  the 
collision.  Ibid. 

5.  Such  failure  to  observe  plalntift  is  held  to  sustain  a  finding  that 

the  motorman  was  negligent  in  not  keeping  a  proper  lookout 
for  the  child,  from  which  flowed  liability  for  the  damage  proxi- 
mately resulting  therefrom.  Ibid. 

6.  If  in  the  management  of  anr  electric  car  the  motorman  is  re- 

quired to  perform  the  duties  of  conductor  in  addition  to  those 
of  motorman,  and  an  injury  results  which  would  not  have  oc- 
curred but  for  the  performance  of  such  additional  duties,  such 
management  constitutes  negligence.  Ibid. 

7.  In  an  action  for  personal  injuries  received  by  a  child  four  and 

one-half  years  old  from  being  run  over  by  an  electric  car,  it  ap- 
peared, among  other  things,  that  the  motorman  was  perform- 
ing the  additional  duties  of  conductor,  and  was  engaged  in 
looking  after  the  payment  of  fares  when,  but  for  the  perform- 
ance of  such  additional  duties,  he  could  have  observed  the 
plaintiff  attempting  to  cross  the  street.  Held,  that  it  was 
proper  to  submit  to  the  Jury  the  question  of  defendant's  neg- 
ligence in  this  respect.  Ibid. 

Streets.     See  Boundaries,  6.     Dedication.    Municipai.  Corpora 
TioNS.    Street  Railwatb. 

Subscriptions.    See  Fraud. 


Wis.] 


INDEX.  755 


SuBSTTTUTSD  Sbsvice.    See  Process. 

SUBSTITUTIONABY  AGREEMENTS.      See  BVIDSKCE,  10-12. 

SinciDE.    See  Insurance,  9,  11-15. 

SxTRTACS  Water.    See  Dedication,  2. 

Surplusage.    See  Master  and  Servant,  7. 

Surrender.    See  Limitation  of  Actions,  17.    Navigarle  Waters,  3. 

Surveys.    See  Boundaries. 

Survivorship.    See  Joint  Tenancy,  2,  4.  G. 

Tacking.    See  Limitation  op  Actions,  8. 

Taxation.  See  Ejectment,  3.  Highways,  7-10.  Limitation  07 
Actions,  7.  Municipal  Corporations,,  2-8.  Parties,  1.  Tax 
Titles. 

Tax  Certificates.    See  Tax  Titles,  2,  3. 

TAX  TITLES. 

See  Ejectment,  3.    Limitation  of  Actions,  7.    Married  Women. 

Sales  to  prohibited  officers, 

1.  A  conveyance  of  a  tax  title  by  the  county  is  not  to  be  held  void 

within  the  prohibitions  of  sec.  1143,  Stats.  1898,  because  a 
deputy  county  treasurer  was  interested  in  making  the  sale, 
where  the  court  on  sufficient  evidence  has  found  that  such  officer 
was  not  Interested  in  the  purchase.  Maxcy  v.  Bimonson,  650 
Actions:  Conditions  precedent  to  judgment. 

2.  In  an  action  by  the  original  owner  to  quiet  title  as  against  a 

tax-title  claimant  it  is  not  error,  under  the  provisions  of  sec. 
121071,  Stats.  1898,  to  require  the  original  owner  to  pay  the  face 
value  of  the  tax  certificates  and  interest  from  the  time  the  tax- 
title  claimant  acquired  them,  or  from  the  time  he  received  lion- 
veyance  from  the  county  of  the  title  acquired  by  the  county 
under  them.  It  is  not  the  purpose  of  the  statute  to  enable  the 
original  owner  to  escape  paying  a  portion  of  his  taxes  by  rea- 
son of  the  county  having  sold  its  tax  certificates  at  less  than 
their  face  value.    Maxcy  v.  Simonson,  650 

Same:  Costs. 

3.  Under  sec.  12107i,  Stats.  1898,  in  an  action  to  set  aside  a  tax  deed, 

the  court  adjudged  that  the  tax  deed  was  void,  that  the  origi- 
nal owner  be  barred  unless  within  the  time  allowed  he  pay  into 
court,  for  the  use  of  the  tax-title  claimant,  the  fa:ce  of  the  tax 
certificate  on  which  the  deed  was  based  and  the  face  of  all  sub- 
sequent tax  certificates,  with  interest,  and  upon  such  payment 
that  the  title  to  the  lands  in  question  be  established  in  the 
original  owner,  and  awarded  a  Judgment  for  costs  in  favor  of 
the  tax-title  claimant.  Held,  that  the  Judgment  for  costs  was 
premature  and  erroneous.    Maxcy  v,  Simonson,  650 

Possession:  Limitation  of  actions. 

4.  In  an  action  of  trespass,  under  the  facts,  stated  in  the  opinion, 

it  was  held  that  plaintiff's  case  came  within  the  calls  of  sec. 
1189&,  Stats.  1898,  and  established  her  title.  Brunette  v.  Nor- 
her,  632 
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5.  In  such  case  plaintiff  was  a  "grantee"  within  the  calls  of  sec 
1189  &,  Stats.  1898,  although  she  was  not  named  as  such  in  the 
tax  deed,  but  only  as  grantee  in  a  warranty  deed  g^iyen  her  by 
the  person  to  whom  the  tax  deed  was  issued,  the  word 
"grantee,"  in  sec.  1189&,  being  governed  by  the  rule  of  construc- 
tion contained  in  subd.  4,  sec.  4971.  Ibid, 

Teleobams.    See  Trial,  4,  5. 

TELEPHONES. 

1.  Ch.  505,  Laws  of  1905  (sec.  1778,  Stats.  1898,  as  amended),  au- 

thorizes the  construction  and  maintenance,  upon  certain  terms 
and  conditions,  of  telephone  lines  upon  public  highways,  and 
sec.  1329a  provides  the  distance  above  the  highway  at  which  all 
wires  shall  be  strung.  Plaintiff  was  moving  his  threshing  ma- 
chine drawn  by  a  traction  engine  along  the  highway  when  the 
grain  elevator  thereof  came  in  contact  with,  and  was  injured  by, 
a  guy  wire  maintained  by  defendant  telephone  company  which 
had  sagged  so  that  it  was  less  than  the  required  height  above 
such  track.  There  was  evidence  that  plaintiff  did  not  know 
that  the  g^uy  wire  would  strike  the  elevator  of  the  threshing  ma- 
chine, that  he  was  guiding  his  Engine  and  giving  it  attentioa 
in  order  to  keep  it  in  the  traveled  track  and  out  of  the  ditch, 
that  there  was  a  strong  wind  blowing  the  smoke  into  his  face,, 
and  that  he  did  not  see  the  wire.    Held: 

(1)  Defendant  was  guilty  of  negligence. 

(2)  It  could  not  be  said  as  matter  of  law  that  plaintiff  was 
guilty  of  contributory  negligence.  Chant  v.  Clinton  Telephone 
Co.  633 

2.  In  such  case  it  could  not  be  said  that  the  damages  were  caused 

by  the  engine  being  used  in  drawing  the  threshing  machine, 
nor  that  the  engine  contributed  to  the  injury  complained  of. 
and  hence  sec.  1347&,  Stats.  1898,  had  no  application  to  the  case 
presented.  Ibid. 

Tenancy. 

By  the  entireties.    See  Joint  Tenancy,  6-8. 

In  common.    See  Joint  Tenancy,  3. 

Joint.    See  Joint  Tenancy, 

Tendeb.    See  Payment,  1. 

Terms  of  Court.    See  Venue. 

Tools.    See  Master  and  Servant,  5-10. 

Towns.    See  Highways,  5,  6.    Paupers,  3. 

Traction  Engines.    See  Telephones. 

Trap.    See  Larceny. 

TRESPASS. 

See  Boundaries,  3.    Tax  Tftles,  4. 

In  an  action  for  trespass  in  cutting  and  carrying  away  Ice,  al- 
leged to  be  the  property  of  plaintiff,  the  evidence,  stated  in  the 
opinion,  is  held  to  support  findings  that  the  trespass  was  com- 
mitted before  the  commencement  of  the  action  Thomp9on  v. 
Fuhrmann,  875 
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TRIAL. 
Preliminary  proceedings.    See  Venue. 

Course  and  conduct  of  trial  in  general.    See  Appeal,  22.    Tbial,  7. 
Argument  and  conduct  of  counsel.    See  Trial,  6. 

1.  Remarks  of  counsel  in  argument  as  to  the  probable  force  of  the 

evidentiary  facts  and  the  claim  predicated  thereon  by  opposite 
counsel,  if  prejudicial,  were  held  cured  by  an  admonition  of 
the  court  that  It  was  the  province  of  the  Jury  to  determine  the 
weight  of  the  evidence.  Olettler  v.  Sheboygan  Light,  Power  & 
R.  Co.  137 

2.  Where  the  court  had  instructed  the  jury  that  remarks  of  counsel, 

to  which  exception  was  taken,  must  be  disregarded  In  their 
determination  of  the  questions  submitted,  it  is  held  that  no 
prejudicial  effect  could  have  resulted  from  such  remarks  of 
counsel.    Parker  v.  Fairbanks-Morse  Mfg.  Co.  525 

Reception  of  evidence.  See  Animals,  4.  Appeal,  17,  19.  Compromise 
AND  Settlement,  1-3.  CJonstitutional  Law,  4.  Criminal 
Law,  2.  Evidence.  Insurance,  2.  Highways,  11,  12.  Me- 
chanics' Liens.    Patents,  4.    Pleading,  5,  9.    Witnesses. 

3.  In  an  action  to  recover  the  price  of  ah  engine  upon  a  rescission 

because  of  breach  of  warranty,  it  Is  not  error  to  admit  In  evi- 
dence the  order  for  the  purchase  of  the  engine,  where  the  cor- 
respondence, as  well  as  the  delivery  of  the  engine  upon  such 
order,  showed  an  acceptance  of  the  order.  Kohl  v.  Bradlej/, 
Clark  d  Co.  301 

4.  In  an  action  to  recover  the  price  of  an  engine  on  a  rescission  for 

breach  of  warranty  it  is  not  error  to  admit  plaintiff's  telegram, 
sent  after  the  engine  had  failed  to  comply  with  the  warranty 
and  after  failure  to  send  an  expert  to  remedy  the  defects.    Ibid, 

^.  It  is  not  error  to  admit  in  evidence  a  copy  of  a  telegram  without 
previous  notice  to  produce  the  original,  where  counsel  for  the 
objecting  party  states  that  his  client  did  not  have  the  original 
and  never  received  such  telegram.  Ibid, 

6  Where,  in  an  action  for  injuries  to  a  servant,  the  plaintiff  was 
placed  on  the  stand  as  an  adverse  witness  and  produced  a  writ- 
ten agreement  with  his  attorneys,  which  contained  nothing  of 
a  champertous  nature,  and  twice  denied  that  he  had  any  agree- 
ment except  the  written  one,  the  court  was  held  justified  in  ex- 
cluding any  further  examination  of  plaintiff  on  that  subject. 
Odegard  v.  North  Wis,  L.  Co,  659 

Taking  case  from  jury:  Direction  of  verdict.  See  Appeal,  20.  Com- 
promise AND  Settlement,  6,  7.  Highways,  13-15,  17,  18,  In- 
surance, 9,  16.  Malicious  Prosecution,  1,  2.  Master  and 
Servant,  2-5.  Paupers,  6.  Railroads,  6,  8.  Street  Rail- 
ways, 7. 

Instructions  to  jury:  Province  of  court  and  jury.  See  Animals,  2. 
Appeal,  4.  Boundaries,  3.  False  Imprisonment,  2.  Insur- 
ance, 12.  Master  and  Servant,  1-3,  10.  Municipal  Corpora- 
tions, 10.  Railroads,  7,  8.  Robrery,  6,  6. 
7.  A  trial  court  has  full  authority,  in  the  exercise  of  sound  discre- 
tion, to  offer  aid  to  the  jury  by  way  of  further  Instruction  or 
explanation,  and  may,  without  impropriety,  make  inquiries  of 
»  them  as  to  whether  they  are  likely  to  agree.    Hence  it  is  not 

error  for  the  court,  after  th©  jury  had  been  deliberating  for 
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some  time,  to  recall  them  and  ask  them  if  they  could  be  aided 
in  their  deliberations  either  by  further  instructions  or  by  read- 
ing any  of  the  eyidence,  or  the  trial  Judge,  before  leaving  the 
courthouse  for  supper,  to  direct  the  officer  in  charge  to  inquire 
whether  the  jury  were  likely  to  agree  within  the  next  twenty 
minutes,  to  which  they  responded  in  the  negative.  Ifardt  v. 
Chicago,  M.  d  St.  P.  B.  Co.  5 12 

Same:  Right  to  present  instructions. 

8.  The  right  to  present  instructions  applicable  to  the  case  and  have 

them  given  to  the  Jury  if  they  state  the  law  correctly  Is  an 
ancient  right,  recognized  and  guaranteed  by  sec.  2853,  Stats. 
1898,  subject  to  the  limitation  that  they  must  be  In  writing. 
Odegard  v.  North  Wis.  L,  Co.  659 

9.  A  rule  of  court  which  substantially  impairs  the  right  to  present 

instruction^,  recognized  and  guaranteed  by  sec.  2853,  Stats. 
1898,  is  unreasonable,  and  hence  void.  /Md. 

Same:  Necessity, 

10.  Where  the  instructions  given  to  the  Jury  on  a  branch  of  the  case 

were  sufficient  and  properly  covered  the  case  as  presented  by 
the  evidence,  it  is  not  error  to  fail  to  instruct  the  Jury  on  a 
matter  concerning  which  no  special  instruction  was  requested. 
Olettler  v.  Sheboygan  Light,  Power  d  R.  Co.  137 

Same:  Sufficiency. 

11.  Instructions  to  the  Jury,  mentioned  in  the  opinion,  are  held  to 

have  clearly  informed  them  of  the  meaning  of  proximate  cause, 
and  not  to  have  invaded  the  province  of  the  Jury.  Olettler  v. 
Sheboygan  Light,  Power  d  R.  Co.  137 

12.  No  error  can  be  predicated  on  the  language  used  by  the  court 

in  the  charge  to  the  Jury,  where  an  examination  of  the  charge 
shows  that  the  language  is  hardly  capable  of  the  meaning  as- 
cribed, and  in  other  parts  of  the  charge  the  Jury  were  fully  and 
properly  instructed  on  the  subject.  Kohl  v.  Bradley,  Clark  d 
Co.  301 

13.  Instructions  to  the  Jury  which  assumed  that  there  was  evidence 

upon  which  the  Jury  might  And  the  facts  in  accordance  with 
plaintiff's  testimony  are  held  not  erroneous,  where  the  appellate 
court  also  finds  that  the  Jury  might  have  done  so.  Hardt  v. 
Chicago,  M.  d  St.  P.  R.  Co.  512 

14.  It  is  not  error  to  instruct  the  Jury  that  the  burden  of  proof  is 

upon  the  defendant  to  establish  contributory  negligence.     Ibid. 

15.  No  error  can  be  predicated  merely  upon  the  refusal  to  give  re- 

quested Instructions  where  the  request  was  an  oral  one  and  the 
party  did  not  even  undertake  to  formulate  the  instruction  de- 
sired. Il>i^. 

16.  Where  the  court  instructed  the  Jury  as  to  each  question  of  a  spe- 

cial verdict  where  an  affirmative  answer  would  be  favorable  to 
the  plaintiff,  that,  in  order  to  give  such  affirmative  answer,  they 
must  be  satisfied  by  a  preponderance  of  the  evidence,  it  is  held 
that  the  instruction  carried  to  the  Jury  the  idea  that  they  could 
not  decide  against  the  defendant  without  being  so  satisfied,  and 
to  fairly  cover  a  requested  instruction  that  the  burden  of  proof 
rested  on  the  plaintiff.  Ibid, 

17.  The  use  of  the  word  "fair"  in  a  phrase  of  the  instructions  to 

the  Jury:  "The  burden  of  proof  is  upon  the  plaintiff  to  satisfy 
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yon  by  a  fair  preponderance  of  the  evidenoe/'  In  eonnection 
with  a  direction  that  the  Jury  must  be  satiBfled  of  the  existence 
of  the  fact  referred  to,  is  not  misleading  and  therefore  not 
prejudicial.    Parker  v.  Fairhanks-Morse  Mfg.  Co.  525 

18.  In  an  action  for  injuries  to  a  servant  alleged  to  have  been  caused 

by  the  defective  operation  of  a  machine  and  also,  in  part,  by 
the  negligence  of  an  incompetent  engineer,  requests  for  instruc- 
tions, stated  in  the  opinion,  as  to  the  rules  by  which  the  jury 
were  to  determine  the  question  of  the  competence  of  the  en- 
gineer and  the  question  of  the  plaintiff's  contributory  negli- 
gence, and  as  to  the  burden  of  proof,  are  held  to  state  correct 
legal  principles  applicable  to  the  case  and  not  covered  by  the 
general  charge.    Odegard  v.  North  Wis.  L.  Co,  659 

19.  In  an  action  by  a  servant  for  injuries  the  court  instructed  the 

jury  that  proximate  cause  was  the  immediate,  direct,  actual, 
natural,  efficient,  and  real  cause.  Held  inaccurate,  but  not 
prejudicial  to  defendant,  since  it  placed  a  heavier  burden  on  the 
plaintiff  than  the  correct  rule.  Ihid. 

20.  In  such  case  the  inaccuracy  was  not  prejudicial,  since  the  jury, 

in  answer  to  specific  questions  of  the  special  verdict,  had  found 
all  the  elements  of  fact  constituting  proximate  cause.  Ihid, 

Same:  Requests  for  instructions.  See  Cbimiital  Law,  3.  Tbjal,  10, 
16, 16. 

21.  In  an  action  to  recover  the  price  of  an  engine  upon  a  rescission 

because  of  breach  of  warranty.  It  Is  not  error  to  refuse  to  in- 
struct the  jury  "that  the  defendant  was  not  bound  to  teach  the 
plaintiff  how  to  start  or  operate  the  engine,"  there  being  no 
evidence  in  the  case  to  which  the  instruction  was  applicable. 
Kohl  V.  Bradley,  Clark  d  Co.  301 

22.  A  requested  instruction  that  the  jury  could  not  find  an  engineer 

incompetent  from  the  fact  that  he  might  have  been  guilty  of 
one  or  more  isolated  acts  of  negligence  is  held  too  broad  a  state- 
ment. Proof  of  a  single  act  of  negligence  is  not  sufficient  to 
raise  an  inference  of  incompetence,  while  proof  of  many  such 
acts  may.    Odegard  v.  North  Wis.  L,  Co.  659 

23.  Where  a  special  verdict  is  taken  it  Is  not  error  to  refuse  to  give 

a  requested  instruction  containing  a  substantially  correct  state- 
ment of  the  law,  but  which  is  general  and  does  not  apply  to 
any  question  of  the  special  verdict  Ihid. 

Conduct  of  jury.    See  Appeal,  12. 

Verdict:  General  verdict.  See  Animals,  1,  3.  Appeal,  9-13.  Bound- 
aries, 2.   Executors  and  Administrators,  16.   Insurance,  11. 

Same:  Special  verdict.  See  Appeal,  24.  Master  and  Servant,  6, 7. 
Municipal  Ck)RPORATioNS,  10.    Railroads,  7,  8.    Trial,  20. 

24.  On  the  facts,  stated  in  the  opinion,  it  is  held  that  it  was  proper 

for  the  court,  as  part  of  a  special  verdict,  to  take  the  jury's 
finding  as  to  a  specific  fact,  although  such  finding  was  involved 
in  the  issue  covered  by  another  question  of  the  special  verdict 
Curkeet  v.  Steinhoff,  -  146 

25.  It  is  not  error  to  refuse  to  submit  with  a  general  verdict  special 

questions  where  there  was  no  request  for  a  special  verdict 
Kohl  V.  Bradley,  Clark  d  Co.  301 

26.  An  inquiry  In  a  question  of  a  special  verdict  as  to  whether  de- 

fendant "knew  or  ought  to  have  known"  presents  an  inquiry  as 
to  two  separate  facts.    Odegard  v.  North  Wis.  L.  Co.  659 
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[27.  Whether  questions  of  a  special  verdict  Inquiring  whether  de- 
fendant knew  or  ought  to  have  known  certain  facts  are  de- 
fective for  duplicity,  not  decided.]  Ibid, 

28.  In  submitting  a  question  of  a  special  verdict  the  court  Inquired 

whether  a  majority  of  the  mlUowners  under  the  same  circum- 
stances should  have  reasonably  foreseen  that  an  engineer's  In- 
competence would  be  likely  to  cause  an  Injury  to  plaintiff. 
Held,  that  the  question  was  Inaccurate,  since  It  was  only  neces- 
sary to  Inquire  whether  the  engineer's  Incompetence  would  be 
likely  to  cause  Injury  to  another.  Ibid. 

Same:  Setting  aside  verdict.    See  Insurance,  11.    Sales,  4. 

Trial  by  court:  Findings.  See  Appeal,  8,  14-16,  25,  26.  Bank- 
ruptcy, 6.  Fraudulent  Conveyances.  Judgments,  1.  Me- 
chanics' Liens. 

29.  Findings  of  fact  and  conclusions  of  law  should  be  signed  by  the 

trial  judge.    Sackett  v.  Price  County,  637 

[30.  Whether  a  judgment  should  be  set  aside  solely  because  the  find- 
ings were  not  signed.  In  a  case  where  it  appeared  without  dis- 
pute that  they  had  been  made  and  filed  by  the  judge  and 
through  Inadvertence  had  not  been  signed,  not  decided.]    Ibid. 

31.  Findings  are  required  to  cover  and  settle  controverted  questions 

of  fact,  but  where  a  fact  Is  established  by  proper  stipulation 
between  the  parties,  or  by  admissions  of  the  pleadings,  a  find- 
ing on  the  same  fact  Is  not  necessary.  Catlin  d  Powell  Co.  v. 
Schuppert,  642 

Same:  Sufficiency. 

32.  A  record  containing  what  Is  therein  called  ''findings  of  fact," 

which  are  at  most  mere  conclusions  that  the  plaintiff  cannot 
recover,  and  hence  that  defendants  are  entitled  to  costs,  does 
not  show  compliance  with  sec.  2863,  Stats.  1898,  and  such  fail- 
ure to  determine  the  Issues  litigated  justifies  a  reversal  and 
new  trial,  unless  It  can  be  said  that  the  judgment  is  supported 
by  a  preponderance  of  the  evidence.    Fogo  v.  Boyle,  154 

Waiver  and  correction  of  irregularities  and  errors.  See  Appeal,  21. 
CJosts,  3. 

TRUSTS  AND  TRUSTEES. 

Who  are  trustees.  See  Executors  and  Administrators,  4.  Part- 
nership, 1,  2.    Religious  Societies,  2-5,  7,  9. 

1.  In  the  broad  sense  of  the  word  a  trustee  is  one  In  whom  some 

estate,  interest,  or  power  in  or  affecting  property  Is  vested  for 
the  benefit  of  another.  In  this  sense  the  term  includes  execu- 
tors, administrators,  guardians,  receivers,  trustees  In  bank- 
ruptcy, factors,  bailees  and  agents,  and  all  persons  vested  with 
the  title  or  control  of  property  and  charged  with  fiduciary  du- 
ties in  relation  thereto  for  the  benefit  of  another.  McKeigue  v. 
Chicago  d  N.  W.  R.  Co.  543 

2.  Beneficiaries  of  trust  property,  who  are  sui  juris  and  whose 

rights  are  vested,  may  deal  with  and  convey  their  equitable  In- 
terests In  the  trust  property,  and  the  trustee  will  be  required 
to  convey  the  legal  estate  In  accordance  therewith  If  such  ac- 
tion be  not  contrary  to  the  terms  of  the  trust.  Ibid, 

3.  On  the  administration  of  an  Intestate  estate  the  beneficiaries  of 

the  trust  are  the  creditors  of  the  estate  and  the  heirs  at  law. 
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and  whem  all  creditors  have  been  paid  the  heirs  are  the  sole 
beneficiaries.  Ibid, 

Jlesulting  trusts, 

4.  In  an  action  to  charge  defendants  as  trustees  holding  the  legal 
title  to  certain  real  estate  for  the  plaintiff  partnership,  it  was 
held  that  the  transaction  between  plaintiff  and  C.  (one  of  de- 
fendants) did  not  create  an  express  trust  within  the  calls  of 
sec.  2081,  Stats.  1898,  but  a  resulting  trust  within  the  calls  of 
sec.  2076.    Kyle  v.  Carpenter,  310 

Undsbtakings.    See  Appeal,  27. 

UiTOins  IimxuEivcE.    See  Deeds. 

Unions.    See  Assault  and  Battebt. 

Vacation  of  Judoments.    See  Judgments,  1-3. 

Valuable  Ck)NSiDBBATioN.    See  Vendob  and  Pubchaseb,  2. 

Vabiance.    See  Pleading,  9.    Robbeby,  2,  4. 

VENDOR  AND  PURCHASER  OP  LAND. 

'Construction  of  contract:  Purchase  or  option? 
1.  Under  a  contract  on  which  plaintiff  founded  its  action,  stated  in 
the  opinion,  it  was  held: 

(1)  The  instrument  was  not  an  option  to  purchase,  but  an  ex- 
press sale  and  transfer  of  the  plaintiff's  right,  title,  and  interest 
in  certain  options  to  defendant,  an  assumption  by  defendant  of 
1  labilities  thereunder,  and  an  express  promise  by  him  to  pay 
the  stipulated  price  per  acre  on  or  before  nineteen  months,  with 
a  promise  on  the  part  of  plaintiff  to  deed  the  lands  to  defendant. 

(2)  A  provision  that  the  contract  was  to  be  in  force  for 
nineteen  months  was  not  repugnant  to  or  inconsistent  with  the 
express  agreement  to  pay. 

(3)  The  covenants  in  the  contract  were  mutual. 

(4)  It  was  immaterial  whether  options  thereby  transferred 
gave  the  right  to  possession  or  not,  since  the  options  secured  to 
plaintiff  the  right  to  acquire  the  ownership  of  the  lands  thereby 
covered  and  transfer  the  title  to  the  defendant.  Baraboo  Land, 
Mining  d  Leasing  Co,  v.  Winter,  457 

'2.  In  such  case  the  recital  of  a  "valuable  consideration"  did  not  nec- 
essarily mean  that  the  parties  stipulated  for  a  consideration 
separate  and  outside  of  the  alleged  purchase  price  of  the  lands, 
since  a  nominal  consideration  would  satisfy  the  formal  recital 
of  consideration  usually  inserted  in  contracts.  Ibid. 

3.  The  fact  that  plaintiff  would  make  a  large  profit  was  not  signifi- 

cant, since  it  could  not  be  inferred,  for  the  purpose  of  constru- 
ing a  contract  to  purchase  Into  an  option,  that  the  stipulated 
price  was  unreasonable.  Ibid, 

Transfer  by  operation  of  law:  When  takes  effect,       * 

4.  In  a  transfer  of  realty  by  operation  of  law  the  transition  occurs 

when  the  last  act  requisite  thereto  takes  place  regardless  of  the 
date  of  the  agreement,  if  there  be  one,  to  which  all  acts  in  that 
regard  are  referable.  Evans  v.  Crawford  County  Farmers'  Mut. 
F,  Ins.  Co.  189 

■B.  In  case  of  a  transfer  of  realty  pursuant  to  a  prior  agreement  the 
rights  of  the  parties  as  to  strangers,  in  the  absence  of  any 
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agreement  to  the  contrary  between  such  parties,  are  referable 
to  the  actual  transition  of  the  property.  Ibid, 

6.  In  case  of  an  agreement  to  transfer  land  on  which  there  Is  a 

building,  the  owner  being  Insured  against  loss  thereof  by  fire 
and  a  destruction  of  such  building  after  such  agreement  and 
subsequently  a  consummation  of  such  agreement  as  to  what  re- 
mains, in  the  absence  of  any  contract  to  the  contrary,  as  re- 
gards the  insurer,  the  right  to  recover  for  the  loss  is  In  the  ex- 
ecutory vendor.  Ibid, 

7.  The  doctrine  of  relation  operates  to  carry  a  transfer  of  realty 

back  to  the  agreement  to  which  It  Is  referable  so  far  as  neces- 
sary to  protect  the  equitable  rights  of  the  vendee,  but  strangers 
to  the  transaction  cannot  claim  any  benefit  thereof.  Ibid. 

1 
VENUE. 

Under  the  facts  stated  In  the  opinion,  and  under  sec.  2625,  Stats.. 
1S98,  as  amended  by  ch.  101,  Laws  of  1901,  and  ch.  282,  Laws 
of  1905.  held: 

(1)  The  purpose  of  the  statute  Is  to  secure  to  the  party  mak-' 
Ing  the  required  affidavit  not  only  an  unprejudiced  trial,  but 
a  trial  In  Uie  home  circuit,  provided  a  competent  judge  season- 
ably attends,  and  at  the  same  time  to  secure  both  parties 
agalni^t  &  long  delay. 

(2)  The  statute  contemplates  that  there  shall  always  be  one- 
term  at  which  the  cause  can  be  tried  In  the  home  circuit,  and 
that  such  term  shall  be  a  term  at  which  the  cause  is  in  a  sit- 
uation to  be  moved  peremptorily  for  trial. 

(8)  The  cause  can  be  sent  from  the  circuit  only  after  the- 
lapse  of  a  term  at  which  it  could  be  tried. 

(4)  The  presiding  judge  calls  in  another  judge  for  the  pur- 
pose of  exercising  jurisdiction,  and  not  alone  for  the  purpose- 
of  trying  the  cause. 

(6)  When  the  "other  judge"  held  court  and  heard  and  passed 
upon  the  motions,  he  did  ''so  attend"  within  the  meaning  of 
the  statute,  and  hence,  under  the  provision  "if  no  judge  shall 
so  attend,"  it  was  not  error  to  refuse  to  change  the  place  of 
trial  on  the  last  day  of  the  November  term. 

(6)  The  action  was  properly  triable  in  S.  county  at  the  June 

term  at  which  it  was  tried.    Odegard  v.  North  WU.  L.  Co,    659 

Vebbiot.     See  ANiifALS,  1,  3.     Afpbal,  9-13,  20.     Boundabies,  2. 

EXEOUTOBS  AKD  Admikistratobs,  16.    Insttraitce,  11.    Master 

AND  Servant,  6.    Sai^es,  4.    Tbiai.,  24-28. 

Waives.      See    Costs,    3.      Intoxicating    Liquobs,    6.      Peooesb. 

Sauss,  7-9. 
Wabranty.     See  Damages,  1-3.     Insurance,  2,  3.     Sales,  1,  5-7, 
11-21.    Tbkal,  8,  4,  21. 

WATERS  AND  WATERCOURSES. 

Natural  toatercourses.    See  Injunction.    Navioablb  Watebs. 

Mill  ponds:  Obstructions, 
In  an  action  to  compel  the  removal  of  an  obstruction  placed  in  a 
mill  pond,  the  complaint  alleged  facts  sufficient,  if  true,  to  en- 
title plaintiff  to  an  Injjinctlon  perpetually  forbidding  defend- 
ant from  erecting  or  mairtaining.  within  the  flowage  created: 
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by  the  dam,  obstructions  of  any  kind  or  description,  and  fhe 
eyidence,  stated  in  the  opinion,  is  held  sufficient  to  sustain 
findings  in  fayor  of  plaintiff.    Sehranke  v.  Kohlmeyer,  352 

Ice.    See  Boundaries,  3.    Trespass. 

Weapons.    See  Assault.    Robbery,  2-6. 

WILLS. 
See  Joint  Tenancy.  4,  8. 

Prohate:  Appeal:  Juriadiction. 

1.  On  appeal  to  the  circuit  court  by  an  heir  and  legatee  from  an  or- 

der of  the  county  court  admitting  a  will  to  probate,  it  is  error 
for  the  circuit  court  to  rule  that  appellant,  who  was  present  in 
the  county  court  at  the  time  the  will  was  admitted  to  probate- 
and  made  no  objection  thereto,  is  estopped  from  contesting 

•  such  probate  in  the  circuit  court  by  reason  of  his  consent  given 
in  the  county  court.    Bovee  v.  Johnson,  447 

2.  Under  sees.  2294,  4031,  4034,  Stats.  1898,  an  heir  named  as  legatee 

in  a  will,  who  was  present  in  the  county  court  on  its  probate 
and  made  no  objection,  may  appeal  from  the  determination 
admitting  such  will  to  probate  and  file  objections  to  such  pro- 
bate, and  is  thereupon  entitled  to  a  trial  de  novo  in  the  cir- 
cuit court.  /bid. 
8.  On  an  appeal  from  a  judgment  of  the  circuit  court  admitting,  on 
appeal  from  a  judgment  of  the  county  court,  a  will  to  probate, 
claims  were  made  in  the  supreme  court,  for  the  first  time,  that 
the  appeal  papers  from  the  county  court  were  insufficient  to 
give  the  circuit  court  jurisdiction.  These  claims  were  based 
on  two  grounds:  (a)  that  it  did  not  appear  that  appellant  wai^ 
in  any  wise  interested  in  the  estate;  (b)  that  the  notice  of  ap- 
peal was  not  signed  by  appellant  nor  by  any  person  by  his  di- 
rection.   Held: 

(1)  Recitation  in  the  petition  for  the  probate  of  the  will  that 
appellant  was  one  of  testator's  next  of  kin  and  heirs  at  law, 
and  in  the  will,  by  which  he  was  named  as  a  legatee,  that  he 
was  a  son  of  deceased,  and  a  statement  in  the  notice  of  appeal 
that  appellant  was  aggrieved  by  the  order  of  the  county  court, 
showed  that  appellant  was  interested  In  the  estate. 

(2)  Appellant  having  given  and  signed  the  undertaking  on 
such  appeal  as  principal,  and  the  same  having  been  approved 
by  the  county  court,  the  notice  of  appeal  signed  B.,  "attorney 
for  appellant,"  sufficiently  established  that  the  notice  of  appeal 
was  given  by  his  direction. 

(3)  llie  circuit  court  had  jurisdiction  by  virtue  of  the  ap- 
peal, nnd. 

WITNESSES. 

Production  of  documents.    See  Discovery,  1,  2. 

Examination.     See    Discovery,    1,    2.     Evidence,    14-18.     Rah^- 

ROADS,  2-4. 
1.  In  an  action  on  a  note  for  the  price  of  a  stallion,  one  of  the 

#  plaintiffs  testified  that  they  owned  the  note,  stated  the  amount 
due  thereon,  and  that  a  bill  of  sale  with  warranties  was  given 
with  the  animal.     Upon  cross-examination  he  denied  that  he 
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had  offered  P.  a  share  in  the  horse  for  nothing  if  he  would 
allow  the  use  of  his  name  to  influence  others.  After  plaintiff 
had  so  answered,  a  general  objection  was  made  and  overruled. 
P.  haying  been  put  on  the  stand  by  defendants  was  asked  what 
offer  had  been  made  him,  which  question  was  objected  to  as 
incompetent,  irrelevant,  and  immaterial,  whereupon  counsel 
stated  it  was  offered  to  impeach  plaintiff,  and  on  this  ground 
the  objection  was  overruled.  There  was  no  issue  of  fraud  in 
the  case.    Held: 

(1)  The  Question  was  irrelevant  on  plaintiffs  cross-examina- 
tion,  since  plaintiff  had  given  no  testimony  which  the  alleged 
statement  tended  to  contradict. 

(2)  The  objection  not  being  interposed  until  after  the  ques- 
tion was  answered,  and  there  being  no  motion  to  strike  out  the 
answer,  plaintiffs,  on  appeal,  could  not  take  advantage  of  the 
fact  that  the  question  was  answered. 

(3)  On  P.'s  direct  examination  the  objection  should  have 
been  sustained.  The  question  asked  of  plaintiff  did  not  relate 
to  a  relevant  fact,  and  hence  his  answer  could  not  be  contra- 
dicted even  for  the  purpose  of  impeachment  Dunham  v.  Bah 
mon,  164 

2.  It  is  not  prejudicial  error  to  permit  a  witness  to  answer  a  ques- 

tion as  to  his  authority  as  agent  where,  though  the  answer  was 
a  conclusion,  the  evidence  without  the  answer  shewed  that  the 
witness  was  such  agent    Kohl  v.  Bradley,  Clark  d  Go,         3(J1 

3.  Plaintiff  is  not  bound  by  the  answer  of  the  ajent  of  the  adverse 

party  simply  because  called  as  a  witness  for  the  plaintiff.   Ibid, 
Same:  Parties,    See  Tbiai.,  6. 
Same:  Cross^xamination,    See  Witnesses,  1. 

4.  It  is  not  error  to  refuse  cross-examination  of  a  witness  where  he 

is  afterwards  permitted  to  testify  fully  upon  the  subject.  Kohl 
V.  Bradley,  Clark  d  Co,  301 

Oredihility:  Impeachment,  See  Insurance,  13.  Railroads,  11.  Rob- 
bery, 5.    Witnesses,  1. 

Words  and  Phrases. 
Acquire,  hold,  or  dispose  of  property  in  this  state,  in  statute.    See 

(Corporations,  23,  24. 
Affecting  the  personal  liaMlity  thereof,  in  statute.    See  Corpora- 
tions, 25,  26. 
All  the  evidence,  in  certificate  to  bill  of  exceptions.  See  Appeal,  6. 
All  the  timber,  in  deed.    See  Logs  and  Timber,  2. 
Any  person,  in  statute.    See  Ne  Exeat,  4. 
Assessment  roll,  in  statute.    See  Highways,  7. 
Beneficiaries.    See  Trusts  and  Trustees,  3. 
<!ease  to  be  operated,  in  insurance  policy.    See  Insurance,  3. 
Certificates  of  stock.    See  Ck)RP0RATi0N8,  1. 
Competent  petitioner.    See  Highways,  9. 
Dangerous  weapon.    See  Assault,  1,  2. 
Due  course.    See  Bills  and  Notes,  5,  6,  8,  9. 
Fair,  in  instructions  to  Jury.    See  Trial,.  17. 
Grantee,  in  statute.  "See  Tax  Titles,  5. 
Holder  in  due  course.    See  Bills  and  Notes,  5,  6,  8,  9. 
Joint  tenancy.    See  Joint  Tenancy,  1. 

Made  pursuant  to  law,  in  statute.    See  Intoxicating  Liquors,  4. 
Mutual  insurance  companies.    See  Insurance,  1. 
Gn  such  appeal,  in  statute.    See  Breed  v.  Weed,  264. 
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Operation  of  railroads.    See  Rah^boadb,  17. 

Order,  In  statute.    See  Intoxicating  Liquors,  3,  4. 

Petitioned,  in  statute.    See  Highways,  10. 

Risk  or  hazard  peculiar  to  the  operation  of  railroads.  See  Rail* 
BOADS,  15-17,  19. 

8o  attend,  in  statute.    See  Venue. 

Special  proceeding.    See  Discotery,  1. 

Stranger.    See  Judgments,  6. 

Sufficient  grounds,  in  statute.    See  Ne  Exeat,  4. 

Supported  as  a  pauper,  in  statute.    See  Paupebs,  1,  2,  4-6. 

Timber.    See  Logs  and  Timber,  I. 

Trustee.    See  Trusts  and  Trustees,  1. 

Taluahle  consideration,  in  contract.  See  Vendor  and  Pub- 
chaser,  2. 

Want  of  skill,  in  instruction  to  jury.  See  Mastkr  and  Servant,  7. 
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